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To the Right Honourable 
THO MAS Lord PARKER, 
Baron of MACCLESFIEL D, 
Lord Chief Juſtice of ENGLAND. 


+ My Loxn, 


Law, which 1s peculiarly under the Adminiſtration 
of the Chief Juſtice of England, I preſum'd-in 
regard to. the Subject of it, to think of preſenting it to 
your Lordſhip, which your Goodneſs having been pleaſed 
to permit, it is with the leſs Uncaſineſs re to 
make it Publick ; for I could not hope to introduce it into 
the World with greater Advantage than under your Pro- 
tection. 

This was the real Ground of my. Ambition, to dedicate 


it to your Lordſhip, and not to give myſelf an Oppor- 


tunity of publiſhing how much I*honour' thoſe wonder- 
ful Talents, that have raiſed vou to ſo. high a Station: 
A private Character indeed may. be ſet forth to Advantage, 
and many Virtues in it be bit known by an Addreſs of 
this Nature, which might otherwiſe have lain for ever con- 
cealed : But your Lordſhip's is Publick and Conſpicuous, 


and can appear no where with ſo much Luſtre as when you 


ſit in Judgment, where that vaſt Genius you are bleſs'd 
with, ſhines forth to all the World, adorn'd with all the 
Improvements that Human Art can furniſh, and ſupport- 
ed with the greateſt Courage and Integrity. 


And nothing leſs, My Lord, could give You that Com- 


mand of all the Variety. of Pulluck which comes before 
You, and that Facility with which You diſpatch it : The 
moſt intricate Points of Law, that have for Ages lain in 
Confuſion and Obſcurity, when they fall under your Lord- 
ſhip's Conſideration, receive ſuch Light, are ſtated and ex- 


plain'd with ſuch exact Method, and ſuch Proptiety and 


Beauty of Expreſſion, that the moſt polite Compoſitions ap- 
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AH E following Treatiſe containing that Part of the 
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FFP 
pear not more Elegant, nor the moſt Demonſtrative more 
Convincing : This, My Lord, is the agreeable Part of the 
Exerciſe of your Authority, being no Violence to that ge- 
neral Humanity which you delight to ſhew to all Mankind : 
But the Duties of your Office require You ſometimes to 
put on another Character and to ſhew the awful Face of 
Juſtice, to curb the Rage of an unruly People, and to 


fright them into their Duty by the T errors of the Law; 


and 'tis with Pleaſure all good Men ſee your Lordſhip pur- 
ſue the prevailing Vices of the Age with ſuch Zeal and 
Indignation, that Crimes no longer appear leſs odious for 
being faſhionable, nor are the more ſecure from Puniſh- | 


ment for being popular. : 
Theſe, My Lord, are Bleſſings which the whole Nation 


| ſhares in, and have an Influence upon all Parts of the ci- 


vil Adminiſtration : But we, who have the Honour to at- 


tend your Lordſhip at the Bar, are in a more particular 


Manner to acknowledge our Obligations, for that Candor 
and Condeſcenſion with which You treat us: The Encou- 


ragement You give to our weak Endeavours, no leſs en- 


gages our Aﬀections, than your comprehenſive Knowledge 
and clear and accurate Judgment command our Reverence 
and Eſteem. | | „„ 
Such Goodneſs charms all that approach and feel it; 
and it was with univerſal Joy we ſaw your Lordſhip's Firm- 
neſs to the preſent Eſtabliſhment, and great Services to 
your Country, diſtinguiſhed lately by an- Acceſſion of Ho- 
nour from his Majeſty, whoſe Wiſdom in conferring his 
Favours has eminently appeared, by the many ſignal Be- 
nefits the Nation has received from thoſe who have the 
Honour to ſerve Him. I am with the greateſt Reſpe&, 


My LoR p, 


Your Lordſhis's , 


M oft obliged, 
And moſt Humble Servant, 


William Hawkins, 
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\{ who have taken only a ſuperficial View of the Crown- 
diſtinguiſhing Rigour ;/ whereas thoſe, who, have more fully 
_ examin'd it agree, that it wants nothing to make it admir d, 
for Clemency and Equity, as welk as Juſtice, but to be un- 
derſtood : It is ſo agreeable. to Reaſon, that even thoſe who 
ſaffer by it, cannot charge it with, Injuſtice; ſo. adapted to 
the Common Good, as to ſuffer no Folly to go unpuniſhed, 
Infirmities of Human Nature, as never to refuſe an Indul- 
gence, where the Safety of the Publick will bear it: It gives 
the Prince no Power, but of doing Good; and reſtrains the 
People from no Liberty, but of doing Evil. Et 
It would be needleſs therefore to ſay any Thing of the Uſe- 
fulneſs of this Treatiſe, could I be ſo happy as any Way to 
come up to the Deſign of it, which was to vindicate the 
Juſtice and Reaſonableneſs of the Laws concerning criminal 
Matters, and to reduce them into as clear a Method, and ex- 
plain them in as familiar a Manner, as the Nature of the 
Thing will bear. 

Had any of theſe great Men, who formerly have written 
on this Subject, gone through the whole Law relating to it, 
all farther Attempts of this Kind had been unnceceſſary. The 

Treatiſe, publiſhed under the Name of Sic Matthew Hale, is 
indeed very uſeful, and written in a Clear Method, and with 
great Learning and Judgment; but is certainly very imper- 
fect in the Whole, and ſeems to be only a Model or Plan of 
a Work of this Kind, which is faid to have been intended 


A Sir 


The PREFACE. 


Sie Edward Coles third Inſtitute is Fxeatiſe -f 
great Learning, and not unworthy of the Hand that produced 
it; but yet it ſeems by no Means a compleat Work, many 
confiderable Heads being either wholly omitted in it, or 


barely touched upon. 
The Treatiſe of Sir Will. N dune bent to > be writ 


with g at fudgment, þ ike 
ſcarce Faches f, Diknoes þ unde 0 
As for the Tteatiſes of \Lambard, Gromti | 
| Dalton, they having an Eye chiefly to the Readon * Tuſtices 
of Peace; and, treating of the Crown-Law no farther than 
as it concerns chen, are far from paper eps rf e f 


It. 3 3 F 4 | 
; thak 


Upon the whole, 1 apprehend that none of 4 
before mentioned were ſo perfect, but that; by aedueing all 
the Laws relating to this Subject, under one general Scheme, 
they might generally be underſtood, with much leſs Difficulty 
than they have hitherto been. This twas induced | me 
to write on this Subject, and I hope to finiſſo the Whole in 
two Books, propoſing in this Firſt to ſhew the Nature of 
criminal Offences; and in the Second, the N 4 
ing Offenders to Puniſhment, e 116 4 41 
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| The Editor's Preface to the Third Edition. Me 


AV. this Edition ALFANbftratts. of the Statutes: made, fince the 
Autbor wrote, relating to the, Subject of this Treatiſe, 
have been added. Care has alſo becen talen to make additional 
References to the Reports publifhed fince our Author fiſhed this 


Work, and to Sir Matthew Hale's Hiſtoria Placitorum Coronæ. 


Such References as only tend to confirm what is advanced i in the 
Text are thrown into the M. argin ; but where new Points or 
Differences ſeemed to occur, it was thought proper to place them, 


together with the Abſtrafts of the Statutes, by Way of Addition 


at the End of each Book ; by which Means the learned Serjeant's 
Work is kept unmixed with any Thing of the Editor's, and the 
Pages of this Edition are made to correſpond with thoſe of the 
Former, ſo that References to our Author from the modern Books 
may be turned to with equal Eaſe as before. 


G. L. Scott. 


The Editors Preface to the Fourth Edition. 


HE ſame Method has been obſerved in this Edition as by 


4 the above G. L. Scott, in referring not only to the Sta- 
"tutes, but alſo to the later Reports, viz. Lord Raymond's, Sir 


John Strange's, and other Authors of the bef Authority, brought 
down to the preſent Time, 
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Of the Firſt BOOK of 


Te Pleas of the Crown. 
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A LL Perſons whatſoever are | 
A liable to be puniſh'd as Cri- 


minal Offenders, unleſs they 

can excuſe themſelves, either, 

1. In Reſpect of their Want of 

_ Reaſon: Or, 

2, In Reſpect of their Subjection 
to the Power of others, ch. 1. 


Offences, conſidered in relation to 


the Perſons againſt whom they 
are committed, are either, 

1. Such as are more immediately 

againſt God: Or, 

2. Such as are more immediately] 

againſt Man. 

Offences more immediately againſt 
God are either by Common Law or 
by Statute. 
| Thoſe at Common Law are either 

Capital, or not capital. 
The Capital are of three Kinds. 
1. Hereſy, ch. 2. 
2. Witchcraft, ch. 3. 
3. Sodomy, ch. 4. 


Thoſe not capital are either by 
Common Law or Statute. 


Thoſe by Common Law are of 


five Kinds, 


1. Blaſphemies againſt God, ch. 5. 


ſect. 1. 

2. Scoffing at the Scriptures, ch. 2 
ſect. 2. 

3. Impoſtures in Religion, ch. 5. 
ſect. 3. 

4. Open Lewdneſs groſly ſcanda- 
loue, ch. 5. ſect. 4. 

5. Seditious Words att the eſta- 
bliſhed Religion, ch. 5, ſect. 6. 


"Ir FINN * 
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Thoſe by Statute are two-fold. 
1. Such as are againſt Religion i in 
general. 
2. Such as are againſt the eſta- 
bliſhed Church. 


Thoſe againſt Religion in general 


are of four Kinds, 


ch. 6. ſect. 1, 2, z. 

2. Profane ſwearing and curſing, 
ch. 6. ſect. 4. 

3. Drunkenneſs, ch. 6. ſect. 

4. Reviling the Lord's Supper, 
ch. 6. ſect. 6. 


Thoſe againſt the eſtabliſhed 
Church are three-fold, 

1. Such as concern all Perſons in 

general. | 

2, Such as more immediately re- 
late to thoſe of the Popiſh Re- 
ligion, 

, Such as more immediately re- 
' gard Proteſtant Diſſenters, ch. 16. 

Thoſe which concern all Perſons 

in general, are either, 

1. Againſt the Common Prayer, 
ch. 7, Or, 

2, In accepting or Welding an Of- 
fice without due Conformity to 
the Church, ch. 8. Or, 

3. in Teaching School without 

conforming to the Church, ch. 9. 
Or, 

4. In not coming to Church, ch. 

10, 11, | 


Thoſe relating more immediately 
to Perſons of the Popiſh Religion, 


are of four Kinds, 


b 1. Pos 


. —— —ꝗ—ͤ—— ra — 2 — 1 


1. Profanations of the Lord's Day, 
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1. Popiſh Recuſancy, ch. 12. 
2. The Offence of ſaying or hear- 
ing of Maſs, or other Popiſh. 


Service, ch. 13. 
The Offener pf not making a 


Dechratiot againſt Popery, cl ch. 


14. 

4. The Offence of promo 
encouraging the For Ka. 
gion; either, 

1. In giving or receiving Popiſh 


Or 
2. An proveting th the Popiſh Re- 
ligion, ch. 15. from ſect. 4. 
do ſect. 15. Or, | 
3. In buying or ſelling Popiſh 
Books, ch. 15. ſect. 15. 


Offences more immediately againſt 
Man are either more immediately a- 
gainſt the King, or more immediate- 
ly againſt the Subject. | 

Thoſe more immediately againſt 
King are either capital, or not capital, 

The capital are either, 

1. High Treaſon ; Or, 

2. Felonies, - 
High Treaſon is either, 


1. Such as is within 25 E. 3. and 


other Statutes grounded upon 
it, and explaining it: Or, 

21 Such as depends upon ſubſe- 
quent Statutes, 


Of Treaſon ii 25 £4. 3. there 

are four Species. 

1. That which immediately con- 
cerns the King, his Wife or 
Children, ch. 17. ſect. 3, 4, &c. 

2. That which concerns his Of- 


fice in the Adminiſtration of | 


Juſtice, ch. 17. ſe. 46. 
3. That which concerns his Seal, 
ch. 1. ſect. 48. ä 
4. That which concerns his Coin, 
ch. 17. ie. 54. 


Of High Treaſon depending on 
ſubſequent Statutes, there are three 
Species, 

1. Offences in 88 or fa- 

vouring the Power of the Pope. 

2. Offences againſt the Proteſtant 

Succeſſion, ch. 17. ſect, 8 . 


An Alle is of the . 


= * 


. "Offences in lifting Men with- 
out the King's Licences, ch. 17. 
A 80. - 

Of Offences in upholding or fa- 


vouring the Power of the Pape, there 
are five & | 


les, 1.6 
1. Extolling the Pope's Power; 
Cb. 17. ſect. 72. 

2. Putting in Ure Popiſh Bulls, 
ch. 17. ſect. 75. 


3. Perverting others, or being 
Education, ch. 1 5. ſect. 1, 2,„Ä„‚ 


perverted to-Popery, ch. 17; ſect. 
bus 
4. Receiving Popiſh Orders or E- | 


ducation in Popiſh Seminaries, 
and not ſubmitting, Sc. ch. 17. 

ſect. 79. 

. Refuſing a ſecond Tender of 

the . ch. 17. ſect. 84. 


Felonies more immediately againſt 
the King are of five Kinds, 

1. Offences relating to the Coin or 
Bullion. 

2. Offences againſt the King's 
Council, ch. 18. ſe&. 8. 
The Offence of paſſing beyond 
Sea, to ſerve a Foreign Prince, 
ch. 18. ſect. 10. 

4. The Offence of imbeziling the 
King's Armour, ch. 18. ſect. 12. 

5. The Offence of relieving a Po- 
piſh Prieſt, ch. 18. ſect. 14. 

Of Felony relating to the Coin or 

Bullion, there are three Species. 

1. The Offence of debaſinig it, ch. 
18. ſect. 1. 

2. The Offence of unlawfully di- 
miniſhing it, ch. 18. ſect. 2. 
. The Offence of endeavouring 
by extraordinary Means to in- 
creaſe it, ch. * ſect. 7. 


Of Offences more immediately a- 
gainſt the King, not capital, there 
are two Kinds, 
I, E 
2. Miſpriſion. 
Offences coming under the Notion 
of Præmunire, are either, 
1. Againſt the Prerogative of the 
Crown: Or, 

2. Againſt the Authority of the 
King and Parliament. ch. 19. 
ſect, 44. 


| 4 Of 


laat g of the'Grewn, 


Of Offenes of this ²ind againſt ,- 
bs Prerogative of the Crown,) there 
are nine Species. 

1. Making uſe of Papal Bulls, 
ch. 19. ſect. 12. 

2, Derogating from the King's 
Common Law Courts, ch. THe 
ſect. 14. 0 

3. Appealing to Rome from. any 
of the King's Courts, ch, 19. 


ſeet. 20. 
Py. Exerciſing the Joriſdiction of a 


Suffragan, without the Ap-| 


pointment of the Biſhop of the 
Dioceſe, ch. 19. ſect. 21, 
L* Refuſing to elect or conſecrate 
the Perſon nominated by the 
King to a Biſhoprick, ch, 19. 
ſect. 22. | 
6, Maintaining the Pope's Power, 
ch. 19. lect, 23. 
7. Bringing in Agnus Dei, ch. 19. 


ſect. 24. 
8. Contributing to the Main te- 


nance of a Popiſh Seminary, 


ch. 19. fect, 26. 
9, Refuſing the Oaths, ch. 19. 


Miſpriſions more immediately a- 
gainſt the King are either Negative, 


or Poſitive. 
The Negative is commonly called 


Miſpriſion of Treaſon, ch. 20. 


Poſitive Miſpriſons of this kind | 


either amount to Miſpriſon of Trea- 
ſon, or do not, 

Of ſuch Miſpriſions, amounting 
to Miſpriſions of Treaſon, there is 


* 


1. Refuſing to a ſſiſt bun for the 
Good of the Publick, ch. 22. 
ſect. 21 ROW! 
2. Preferring the Intereſts of a Fo- 
teign Prince to chat of our own, 
ch. 22. ſect. 3. 
3: Diſobeying the King's lawful 
Commands or Prohibition ch. 
22. ſect. 4. 


Of Contempts againſt the King's 
Perſon or Government, there are fix 


Kinds, 
1. . the Government with 
eſſion or weak Adminiſtra- 
15 tion, ch. 23. ſect. 2. 
2. Doing an Act which impliedly 
encourages Rebellion, ch. 23. 
ſect. 4. 
3. Endeavouring to frighten the 
_ King into a Change of his Mea- 
ſures, ch. 23. ſect. 4. 
4. Spreading falſe Rumours con- 


| Ccerning the King's Intentions, 


ch. ert. . 

5. Charging him with a Breach of 
his Coronation-Oath, ch. 2 23. 
ſect. 6. 

6. Speaking contemptuouſly of 
him, ch. 23. ſect, 7. 

Of Contempts againſt the King's 


| Title, there are two Kinds, 


only one Species; Forging foreign 


Coin not current here, ch. 20, ſect. 7. 
Of ſuch Miſpriſions not amount- 


ing to Miſpriſion of Treaſon, there 


are four Kinds, 
1. Contempts againſt the King's 
Palace or Courts of Juſtice, 
"= © ER % Bl 
* Contempts againſt his Peroga- 
tive, ch. 22. 


25 Contempts againſt bis Perſon 


or Government, ch, 23. 
4. Contempts againſt his Title, 
1 
. Of Contempts againſt the King's 
Prerogative, there are three Species. 


* 


1. Denying his Title, ch. 24, ſect. 1. 
2. Refuſing to take the Oaths re- 
quired by Law for the Support 
of his Government. 
Of Offences in refuſing to take 
ſuch Oaths, there are two Kinds, 
” 1; "The Offence of refuſing the 
Oath required by Common Law, 
ch, 24. fect. 3. 
2. The Offence of refuſing the 
Oaths required by Statute, 
Of Offences in refuſing the Oaths 
required by Statute, there are two 
Kinds, 


1. The Offence of refuſing the 


Oaths of Allegiance and Supre- 

macy, ch, 24. ſect. 
2. The Offence of refuſing the Oath 

of Abjuration, ch, 24. ſect. 6. 


Offences more immediately againſt 
the Subject are either capital or not 
capital. 


The Capital are either by the Com- 


mon Law or by Statute, Thoſe 
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- Thoſe by the Commän Law are 


committed r | 


1. Againſt the Life of a Man; or, | 
2, Againſt his. Goods; or, 
3. Againſt his Habitation ; or, 
4. Ain publick Joſtice 


Thoſe againſt the Life of a Man 
are either, 


1. Caſual, not being occaſioned by 
the Default or Procurement of 


any Man, ch. 26. Or, 


2. Such as come under the Notion | 
of Homicide, being occaſioned| | 


by a Man, ch. 26. ſect. 2. 
Of Homicides there are two Kinds, 
1. Such as is committed apainſt 
a Man's own Life, ch. 27. 
2. Such as is committed againſt 
the Life of another. 


Of Homicide againſt the Life of 
another, there be two Kinds, 

1. Such as amounts not to Felony. 

2. Such as amounts to Felony, _ 

Of ſuch Homicide not amounting 


to Felony there are two Kinds, 


1. Juſtifiable. 
2. Excuſable. 
Juſtifiable Homicide is either of a 
ublick or a private Nature. 
That of a publick Nature is of two 
Kinds, 
Is Such as happens in the due Ex- 
ecution, ch, 28. ſect. 4. and 


2. Such as happens in the due Ad- 


vancement of publick Juſtice. 
Of the latter there are two Kinds, 
1. Such as happens in Criminal, 
ch. 28. ſect. 11. And 
2. Such as happens in Civil Cauſes, 
e. 28. 7. 
Of juſtifiable Homicide of a private 
Nature there are two Kinds, 


1. Such as happens in killing a 


Wrong -doer, ch. 28. ſect. 21. 
2, Such as happens in killing an 
innocent Perſon, ch. 28. ſect. 26. 
Of excuſable Homicide there are 
two Kinds, 
I, Homicide per infortunium, ch, 
Ip. Fw I 
45 Homicide Se deſendendo, ch. 29. 
ſect. 12. 


Homicide againſt the Life of ano- 


An Anabfis of the 


ther, amounting to Felony, is either 
with or without Malice, | 
That which is without Malice is 
called Manſlaughter or Chancemed- 
| ley, ch. 20. 


Of ſuch Homicide with Malice 
there are two Kinds, 

1. Murder, ch. 31, 

2, Petit Treaſon, ch. 38. 

Of Murder there are two Kinds, 

1. Such as is done with expreſs 
Malice. 
2. Such as is done with implied 
M.aalice. 
Of Murder done with expreſs Ma- 
lice, there are three Kinds, 
1. Such as happens in Duelling, 
ch. 31, ſect. 21, 5 

2. Such as happens in killing ano- 
ther without any Provocation; 
or but upon a * one, ch. 31. 
ſect. 32. | 

3. Such as happens in killing one 

whom the Perſon killing in- 
tended to hurt in a leſs Degree, 
ch. 31. ſect. 38. 

Murder done with implied Malice, 
generally happens in the following 
Inſtances. 

1. Where the principal Intention 

is to commit another Felony, ch, 
31, „„ 

2. Where the principal Deſign is 
to commit a bare Breach of the 
Peace, not intended againſt the 
Perſon of him who happens to 
be ſlain, ch. 31. ſect. 46. 

. Where the chief Motive is to 
afliſt a third Perſon, ch, 37, 
ſe. 49. 

4. Where the direct Deſign is to 
eſcape from an Arreſt ch. 31. 
ſe. ce. 

5, Where the principal Purpoſe is 

to uſurp an illegal Authority, 
. 

6. Where no Miſchief is intended 
at all, ch. 3 1. ſect. 61. 

Of Petit Treaſon there are three 
Kinds, ch, 32. 

I. Where a ny kills his Maſter, 

2. Where a Wife kills her Huſband. 

Where an Eccleſiaſtical Perſon 
kills his Prelate. 


Of 


enn 
A . 

1 * ö e 0 4 * 
JJ y EA LO aa 
: N n 4 — 8 


Pleas of the Gro 


4 of tail Offentes at Common 


Law againſt the Goods of another; | 


there are two Kinds. 
1. Simple Larceny. 
2. Mix'd Larceny. 
Of ſimple Larceny there are allo 
two Kinds, 
1. Grand Larceny, ch. 32. fe. 
1. 
2. Petit Larceny, ch. 32. ſect. 
31. 
Mix'd Larceny is either from the 


Perſon of a Man, or from his Houſe, | 


ch. 30. | 
Of mix'd beten from the N 
there are two Kinds, _ | 
I, Robbery, ch, 44. | 
2. Larceny from the Perſon, | 
ch. 35. 
Alſo there is another Offence of 
this Nature call'd Piracy, ch, 37» 


Capital Offences at Common Law| 

avainſt the Habitation ofa Man a are of 
two Kinds. 

7. Burglary, ch. 38. wa 

2. Arſon, ch, 3%. -.. , | 

| 


Offericed more immediately, agoinſt 
the Subject, made capital by Statute, 


are Ur as are committed, 
Againſt Women, (and of theſe| 


"hte are two Kinds, 
1. Rape. 
2. Forcible PETER e.) 
2. Againſt the Rights of Arriage, 
ch. 43. 
3. Againſt the Members of a 
Man' s Body, ch. 44. 
4. Againſt records, ch. 45. 
5. Againſt Cattle, ch. 56. 
6. By Purveyors, ch. 47: 
7. By Soldiers and Mariners, ch. 


46. 
8. By Hunters, ch. 49. 
9. By Forgers of falſe Deeds, ch. 
50. 
10. By Gaolers, ch. 31. 
11. By Tranſporters of Sheep or | 
Wool, ch. 52. 
12. By Servants, ch. 53. 
13. By Egyptians, ch. 54. 
14. By Cutters of Pow-dike, ch. 


55. 


135. By Treſpaſſerb o on the Ponder 
| and Rioters, ch. 56. „ 

16. By Bankrupts; cb. 57. 

17. By Counterfeiters of Bank. 
Notes, Exchequer-Bills, ge; 
South-Sea Bonds, Lottery- Or 
ders: Sc, ch. 38. 


Offences n more immediately a againſt 
the Subject not capital, are of two 


Kinds. 


1. Miſpriſion of Felony, ch. 59. 
4 Other inferivr Offences. 

* inferior 2 are of two 

inds. 

1. Such as ameunt to an nadtvet Di- 
ſturbance of the Peace. 

2. Such as de hot amount to ſuch 

2 Diſturbance. 

For the Prevention of tlie formet 
of theſe Kinds of offences; the Law 
has wt two Remedies. 

1, By "Oy for keeping the Peace, 


A. OY Wo * the good Bchavi- 


| our, ch. 61. 


Of the ene Offences 
amounting to the actual Diſturbance 
of the Peace; there are two Kinds. 

1. Such as may be committed by 

one or two Perſons. 

2. Such as require a darm Num- 

ber. 

Ot thoſe which be commit. 
ted by one or e P. or there are 
four Kings. 

I. Aſſaults, : 6a; ſed; r. 

2. Batteries, ch. 62. ſe. 2. 

3. Affrays, ch. 63. 

ö Entries and Detainers, 
"x 64. | 

Of thoſe, which require a greater 

Number of Perſons there are three 


| Kinds; 


I, Riots, ch. 65, A. 1. 
2. Routs, ch. 65. ſect. 8. 


4 ;- Valawful Aal. ch.-65; 
ſect. g. 


Of ſuch inferior Offences not a- 
mounting to an actual Diſturbance of 
the Peace, there are two Kinds. 

1. Such as are committed by Of- 

ficers. | 


c Such 
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f u Such as are committed by com- Of Wa e immediately 
[ ö 5 mon Perſons, without any F Rela- affect the Publick, hee are four 
I | tion to an Office. | Kinds. | 
Ei) | - :Of- Offences of this Nature com- 1. Common Nuſances, T6, 
4 mitted by Officers, there are] 2. Mor. opolies, ch. 79. 
| three Species. "We Foreſtalling, Ingrofſing, and 
1. Neglect or Breach of duty, ch. Regrating, ch. 80. 
66. „ 4. Barratry, ch. 81. 
2. Bribery, ch. 67. = 8 5 | The moſt remarkable Kinds of | 
| 9 Extottion, ch. 68. A" 1 common Nuſances are, 
0 e I. Such as relate to Highways. 
=— Þ-. Of Offences aft this Nituie, com- | 2. Such as relate to Publick 
$M mitted. by private Perſons, without _ Houſes, ch. 78. 
FF; any relation to any Office, there are | F J 
| two Kinds. | Thoſe which relate to 1 0 
3 I. Such as are infamous and veolly | come under a two-fold Conſideration. 0 
1 ſcandalous, proceeding from 1. As they relate to Highways in 5 
= Principles of down-right Diſho- | general, ch. 76. _ 5 
1 : 3 Malice or Fa&tion. | 2. As they relate to Bridges in 0 
44 0 Such as are of an inferior Na- | particular, ch. 77, : 
4 l ; 1 and neither infamous nor Of the Offences {Bove-menticned Bl 
FLY | groſly ſcandalous. {| more immediately affecting the Inte- ö 
17 Of Offences of the firſt Sort, there reſts of particular Perſons there are 8 
FY are ſix Species. 5 three Kinds. 55 
4 1. Perjury, ch. 9. 81. Uſury, ch. 82. ; 
[| þ 2. Forgery, ch. 0. 2. Maintehance. k 
| 3. Cham, „% 3. Buying or 1 4 
I 4. Conſpi racy, ch. „„ i J. Title, ch. 86, . 
; 5. Libels, ch. 73. . Maintenance i is two-fold. 3 
IT 6. Keeping of a e ch. I ꝗKuralis, ch 63. ſect. 2. 3 
119 74. | 8. Carialis, ch. 83. ſect. 3. 4 
e Of Maintenance Curialis there are E: 
Ti Of Offences of balls latter Sort | three Species. . 
| 1 there are two Kinds, I, General Maintenatice, ch, 8 3. 
4 1. Such as more immediately af. ſect. 4. 
fect the Publick. * 2. Champerty, ch. 84. 
2. Such as more immediately af. 3. Embracery, ch. 8 5. 
fect the Intereſts or otra 
Perſons. . | 
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f the Aae who may be guilty of criminal 


= 3. 4 of 


FO es ences. 


HE Guilt of offending againſt any Law whatſoever, ne- 
ceſſarily ſuppoſing a wilful Diſobedience, can never juſtly 
| be- imputed to thoſe, who are either uncapable of underſtand- 
ing it, or of conforming themſelves to it : Therefore, before 

I come to the ſeveral Kinds of Offences, I ſhall ſhew what 
Degrees of Diſcretion ; and Freedom are required in the Commiſſion of 
them; far the better Underſtanding whereof, I ſhall conſider what Offenders 


£ # : 


are, excuſcable, eee eee au LIE 4125 


14 * wa © ' 7 7 


1 elpec of their Want of Reaſon; 
2. Ia Refſpect of their Subjection to the Power of others. 


” 


3 


2 / Perſons who may be guilty, &c. Book 1. 


H. P. C. 10, Sell. 1. As to the firſt Point it is to be obſerved, That thoſe who 
43, 65. are under a natural Diſability of diſtinguiſhing between Good and Evil, as 
Infants under the Age of Diſcretion, Ideots and Lunaticks, are not puniſhable 


Pult. 122. b. 
Dalt. cap. 95. | 
Bro. Coton. by any criminal Proſecution whatſoever. [I] 


6, 61, 136, * Se. 2. Indeed it was * anciently holden, in reſpect of that high * Re- 


170, 217. 


3 H. 7. 1. b. gard which the Law.has for the Safety of the King's Perſon, That a Mad- 
4 Traitor, for killing or offering to kill the King: 


See 1 Hale's man 


Hillory Þ, e. 05-000 105 
16, 7 c. but this is © contradicted by the later Opinions. 


400. 124 b. Sef, 3z. And it ſeems agreed at this * Day, That if one, who has com- 
2 Rol. Rep. mitted a - capital Offence, become Non Compos before Conviction, he ſhall 


24. 1 ; Rh 
2 Lunatick not be arraigned ; and if after Conviction, that he ſhall not be executed. 


pardeved, Seck. 4. But by 12 Anne, 23. which ſeems to be agreeable to the an- 
> Cor 2. cient Common Law, © a dangerous Madman may be kept in Priſon till he 


Fitz. Cor. 351, 


« 3 Inſt. 46. recover hig Senſes; and by the. Common Law, if it be doubtful whether a 
Ps | hl is in * Appearance a Lundtick, be ſuch in Truth 
Co. Lit. 247. Or not, it ſhall be (tied by an Inqueſt of Office, tb be returned by the - 
at 
$9.57: C0 the Party only feigns himſelf mad, s and he ſtill refuſe to anſwer, he ſhall 


H. F. C. 10, Cxithinal, who at Hls Tria 


H H. P. C. riff of the County wherein the Court ſits; and ir it be found by them 


d H. P. C. to. : | 
3 Inſt. 4, 6. be dealt with as one that ſtands mute. 
: = 10% Set. 5, And if one who wants Diſcretion commit a“ Treſpaſs againſt 


26 Aff Pl. 27. the Perſon or Poſſeſſion of another, he ſhall be compelled in a civil Action 


Sav. 50. 57- to give Satisfaction for the Damage. 

„ Sa, ö. Ad be whois guilty of ay Crime whatever, thro' his *voluatary 
2267 P1 27, Drunkenheſt, ſhall be puniſhed fot it ks much ts If he had been ſober. 

Bro. Coron. Seck. 7. Alſo he, who incites a Madman to do a Murder or other Crime, 
1H. H. P. C. is a l principal Offender, and as much puniſhable as if he had done it himſelf. 


$5- Sect. 8. And if it appear by the Circumſtances, that an Infant under 
MG on 1% the Age of Diſcretion could! diſtinguith between good and Evil, as if one 


1 TI. H. p. c. of the Age of nine or ten years kill another, and hide the Body, or make 
Excuſes, or hide himſelf, he may be convicted and condemned, and forfeit, 


32 
N 18. 226. Fe, as. much as if he were of full Age. But in ſuch a Caſe the Judges 
v2 R. A. 54%. will in Prudence reſpite the Execution, in order to get a Pardon: And it is 
= 5 ſaid, That if an Infant apparently wanting Diſcretion be indicted and found 
35 H. 6. I. b. guilty of Felony, the Juſtices themſelves may diſmiſs him without a Par- 


Co. Lit. 247b. don : Se. 


| qr As to the ſecond Point, vi. How far thoſe ate to be excuſed who are 


1 H. H. P. C. under the Power of others: 


1 Sect. 9. 1. A Feme Covert is fo much favoured in reſpect of that 
' H. H. P. C. Power and Authority which her Huſband has over her, that ſhe ſhall not 
32. ſuffer any Puniſhment for committing a bare Theft in Company with, or 


4-405 2 by Coercion of, her Huſband. | 
Sec. 10. Neither ſhall ſhe be deemed acceſfary * to a Felony for receiv- 
Keyl. 53- ing her Huſband, who has been guilty of it, as her Husband ſhall be for re- 


Dalt. . ot. 
| H. H. f. C. ceiving her. 


617. Ses. 11. But if (he commit a Theft of her own voluntary » Act, or 


8 by the bare Command of her Huſband, or be guilty of Treaſon, Murder 


4 ag A. b. Or Robbery, in Company with, or by Coercion of, her Huſband, ſhe is 
B. Cron. Puniſhable as much as if ſhe were ————— 5 — 
74 %. Vac, 1d, Me Wife may be indicted together with her Huſband, 
3 H. 7. 1. b. and condemned to the Pillory with him for keeping a Bawdy-houſe; 
for this is an Offence as to the Government of the Houſe, in which the 


Wife 


Bro. Coron 6, 61. 1 H. H. P. C. 26, 27, 434, 569, 5570. Infant under ſeven pardoned, Regiſt. 30g. b. ® Key). 
31. S. P. C. 26. e. 142. c. 27 Aſſ. 40. H. F. C. 65. 1 H. H P. C. 45. 13 Inſt. 108. H. P. C. 65. 
1 H. H. P. C. 44, 45. O H. P. C. 65. Dalt. ca. 104. 27 Aſſ. Pl. 40. Fitz. Coro. 199. B. 2 Ch. 29. S. 34. 


12. b. 
S. P. C. 16. F. 
H. P. C. 35. 


35 H 6.11. b. 


Queen and Williams, Mich 10 Annæ. 1 Salk. 384. 


* 


Wife has a principal Share; and alſo ſuch an Offence as may generally be 
eſumed to be managed by the Intrigues of her Sex. tos 
Seck. 13. And generally * a Fetne Covert ſhall anſwer as much as if ſhe a9 Co. 51. 
were Sole, for any Offence, not capital, againſt the Common Law, or Sta- Con. Io. 8 13. 
tute; and (if it be of ſuch a Nature that it may be committed by her alone, 3 25 
without the Concurrence of the Huſband) ſhe may be puniſhed for it with- VideHob 94. 
out the Huſband, by way of Indictment, which being a Proceeding grounded Noy 103. 
merely on the Breach of the Law, the Huſband ſhall not be included in 1 ** ep. 
it for an Offence to which he is no way privy. And if a Woman bring 93. 94, 234, 
a malicious Appeal for the Death of her Huſband, known by her to be alive, 7 8 
ſhe may be impriſoned for the falſe Appeal, till ſhe make Fine to the King, Tie He 
and the Huſband ſhall go at large. But if a Wife incur the Forfeiture 52 
of a penal Statute, * the Huſband may be made a Party to an Action or In- * 1 
formation for the ſame, (as he may be generally to any Suit for a Cauſe of Coro. 73. 
Action given by his Wife) and ſhall be liable to anſwer what ſhall be re- Bro. Impri- 
covered thereon. 6.2 | a See theCita- 


Seck. 14. 2. Neither a Son nor-a Servant are excuſed the Commiſſion tions to Let- 
ter a. 


of any Crime, whether capital or not capital, by the Command or Coercion x Infra Ch. 
of the Father or Maſter. [2] 10. Sect. 31, 


27 Keb 
3 Reb. 34 
H. P. C. 66. 
— — — Moor 813. 
| 1H.H,P,C. 
44- 


CG A Fo 


/ Hereſy. 


CNFFENCES confidered in relation to the Perſons againſt whom they 
are committed, are either, 


1. Such as are more immediately againſt Gods or, 
2. Such as are more immediately againſt Man. 


Offences more immediately againſt God, are either by Common Law or 
by Statute, | 

Thoſe at Common Law are either capital or not capital, The capital 
Offences of this Nature are of three Kinds: | 


1, Hereſy, 
2. Witchcaft, 
3. Sodomy. 
Concerning Hereſy I conſider, . | See 1 H. H, 
| P. C. 383 to 
410. 


5 2. By whom it is cognizable; 
F 3. How it is puniſhable. 


SeF. 1. As to the firſt Point, it ſeems, That among Proteſtants Hereſy 
is taken to be a falſe Opinion, repugnant to ſome Point of Doctrine clearly 
revealed in Scripture, and either abſolutely eſſential to the Chriſtian Faith, 

. or at leaſt of moſt high Importance, 

Se. 2. But it is impoſſible to ſet down all the particular Errors 


which may properly be called Heretical, concerning which there are 
; 2 and 
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4 : | . Of Hereſy. ' _ - _ Book'D 


and always have been ſo many intricate Diſputes :: However, the 1 El. 1. 
which etected the High- Commiſſion-Court, having reſtrained the ſame from 
adjudging any Points to be Heretical, which have not been determined to be 
ſuch, either by Scripture or by ſome one of the four firſt General Councils, 
or by ſome other Council, by expreſs Words of Scripture, or by the Par- 
liament with the Aſſent of the Convocation, it has been fince generally 


3 Toft. 40. hbolden, that theſe Rules will be good Directions to Eccleſiaſtical Courts in 


H. P. C. z. Relation to Hereſy. 118 . M's, ann. io 
See Bro: He- Sed. 3. As to the fecond Point, vix. By whom Hereſy is cognizable, 
reſy. itt is certain, That the Convocation may declare what Opinions are Hereti- 
2 Ab. cal: But it hath been queſtioned of late, whether they have Power at this 
Day to convene and convict the Heretick. ' | | 
1. B: 26g. Seck. 4. However it is agreed, that every Biſhop may convict Perſons 
Tag © 57 of Hereſy within his own Dioceſe, and proceed by Church-Cenſures 


3 Inft. Y | 
H. P. 5 againſt thoſe who ſhall be convicted; but it is ſaid; That no Spiritual Judge, 


AE RE who is not a Biſhop, hath this Power; and it has been queſtioned, Whe- 
12 Co. 56, ther a Conviction before the Ordinary were a ſufficient Foundation whereon 
57-93 to ground the Writ de Hæretico comburendo, as it is agreed that a Conviction 
5 We 4. before the Convocation was, | N 
Sec. 5. By 24 H. 8. 9. the Archbiſhop of either Province may cite any 
Perſon before him for Hereſy, if the immediate Ordinary either conſent 
thereto, or do not his Duty in puniſhing the ſame. _ R 
27 H.8. J. b. Sect. 6. But it is certain, that a Man cannot be proceeded againſt at the 
15 ag 2 Common Law in a Temporal Court merely for Hereſy; yet if in Main- 
Hob. 236. tenance of his Errors he ſet up Conventicles and raiſe Factions, which may 
tend to the Diſturbance of the public Peace, it ſeemeth that he may in this 
Reſpect be fined and impriſoned, upon an Indictment, &c. at the Common 

Law. : | | 
H. P. C. 4. Sec. 7. Allo a Temporal Judge may incidently take Knowledge whe- 
: H. H. P. C. ther a Tenet be Heretical or not; as where one was committed: by Force 


399, 400. of 2 H. 4. 5. for ſaying, That he was not bound by the Law of God to 


pay Tithes to the Curate; and another for ſaying, That though he was ex- 
communicate before Men, yet he was not ſo before God. The Temporal 

Courts, on an Habeas Corpus in the firſt Caſe, and an Action of falſe Im- 

; Inſt. 42. priſonment in the other, adjudged neither of the Points to be Hereſy with- 


1 Bo Re. 110. in that Statute ; for the King's Courts will examine all Things which are or- 


* Bulle. 300. qained by Statue,” 5: * | 4 
5 Co 58. Sect. 8. Alſo in a Quare impedit, if the Biſhop plead that he refuſed 
- 2 '9'- the Clerk for Hereſy, it ſeems that he muſt ſet forth the particular Point, 
3 Lev, 4 that it may appear to be Heretical, to the Court wherein the Action is brought, 
1 H. H. P. C. which having Conuſance of the original Cauſe, muſt by . Conſequence have 
40%, 408. a Power as to all incidental Matters neceſſary for the Determination of it; 
and, without knowing the very Point alledged againſt the Clerk, will not 
be able to give Directions concerning it to the Jury, who (if the Party be 
dead) are to try the Truth of the Allegation. 5 
Sect. 9. But if a Man be proceeded againſt as an Heretick in the Spiri- 
tual Court pro Salute Animæ, and think himſelf aggrieved, his proper Re- 
| medy ſeems to be to bring his Appeal to a higher Eccleſiaſtical Court, and 
5 Co. 58. a, not to move for a Prohibition from a Temporal one, which, as it ſeems to 
27 H. 8. 14.b. be agreed, cannot regularly determine or diſcuſs what ſhall be called 
Hereſy. 5 3 225 5 hg 
F. N. B. 269. Se. 10. As to the third Point, viz, How Hereſy is pnniſhable, 
3 Inſt. 43. there is no Doubt but that at Common Law one convicted thereof, and 
H.P.C.5. refuſing to abjure it, or falling into it again after he had abjured it, 
| | might 


Chap. 3. of Witchcraft, 5 


might be burnt by Force of the Writ de Hæretico comburendo, which was 2 and 
rantable out of Chancery upon a Certificate of ſuch Conviction; but it is 16, ca, 29. 

ſaid, That be forfeited neither Lands nor Goods, becauſe the Proceedings H. F. C. 5. 
againft him were only pro Salute Anime. 776 

Set. 11. But at this Day the ſaid Writ de Heretico comburendo is abo- 
liſhed by 29 Car. 2.9. And all the old Statutes which give a Power to arreſt 
or impriſon Perſons for Hereſy, or introduced any Forfeiture on that Ac- H. P. C. 4, 5. 
count are repealed ; yet by the Common Law an obſtinate Heretick being 
excommunicate, is (till liable to' be impriſoned by Force of the Writ de Ex- 12 Co. 4. 
communicato capiendo, till he make Satisfaction to the Church. And by 9 
& 10 Will. z. 32. If any Perſon having been educated in, or having made 
Profeſſion of the Chriſtian Religion within this Realm, ſhall be convicted in 
any of the Courts of Weſtminſter, or at the Aſizes, of denying any one of the 
Perſons in the Holy Trinity to be God, or of maintaining that there are more 
Gods than one, or of denying the Tru of the Chriſtian Religion, or the Di- 
vine Authority of the Holy Scriptures, he ſhall for the firſt Offence be adjudged 
uncapable of any Office ; and for the ſecond, ſhall be diſabled to ſue any Action, 
or to be a Guardian, Executor or Adminiſtrator ; or to take by any Legacy or 
Deed of Gift, or to bear any Office Civil or Military, or Benefice Eccleſiaſtical, 
for ever, and ſhall alſo ſuffer Impriſonment for three Years, without Bail or 
Mainprize, from the Time of ſuch Conviction, - | 


„ * * RE 
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CHAP, I, - 
Of Witchcraft. 


Sep, (Y Offenders of this Nature there are ſaid to be three Kinds, , fut. . 
Es 1 Dalt. ea. 107. 
1. Conjurors, who by Force of certain Magick Words endeavour to raiſe 
the Devil, and compel him to execute their Commands. 
2. Witches, who by way of friendly Conference are ſaid to bargain 
with an evil Spirit to do what they deſire of him. 3 
3. Sorcerers or Charmers, who by the Uſe of certain ſuperſtitious Forms 
of Words, or by Means of Images, or other odd Repreſentations of Perſons 
or Things, &c, are ſaid to produce ſtrange Effects above the ordinary Courſe 
of Nature. | Sn | 
Sect. 2. All theſe were anciently puniſhed in the ſame Manner as Here- 3. Ing. 44. 
- ticks, by the Writ de Heretico comburendo after a Sentence in the Eccleſi- F. N. B. 269 b. 
aſtical Court, and a Relapſe. And it is ſaid alſo, That they might be con- 8 
demned to the Pillory, &c. upon an Indictment at Common Law. Cro. Eliz. 557i. 
Sect. 3. In the Time of King Edward the third, one taken with the 14% H. F. c. 
Head and Face of a dead Man, and a Book of Sorcery, was brought into — "RPE 
the King's Bench: But there being no Indictment againſt bim, he was ſworn Bio. Cor. 15. 
that from thenceforth he would not be a Sorcerer, and then delivered from 
Priſon, and the Head was burnt at his Charge: But this Method ſeems to: Keb. 719. 
be abſolete at this Day. | | 
Sect. 4. By 1 Fac, 1. cap. 12. the only Law now in Force againſt theſe 
Offenders, they are divided into two Degrees; and thoſe in the firſt Degree, 
and their Acceſſaries before, ſhall ſuffer as Felons without Clergy ; and of 
"theſe there are the four following Species. g 
_— C I. Such 
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621. 


Of Sudemy, Ge. Bool 1. 


1. Such as ſtall uſe any Invocation or Conjuration of any evil Spirit: And 
ſuch ſeem clearly to be within the Law, tho' no Spirit do actually appear. 

2. Such as conſult, covenant with, entertain, employ, feed, or reward any 
evil Spirit to any Intent : And theſe are agreed to be within the Statute, 


though nothing farther be done upon ſuch Conſultation, &c. 


3. Such as take up any dead Perſon's Body, or any Part thereof, to be uſed 
in any Manner of Witchcraft : And theſe are alſo clearly within the Statute, 
though they do not actually ſo uſe it. 

4. Such as exerciſe any Witchcraft, Incbantment, Urs or Sorcery, 
whereby any Perfon ſhall be killed, deſtroyed, conſumed, or lamed in bis or her 
Body, or any Part thereof : But none are within this Branch who do not 


actually effect ſuch Miſchief. 
Sect. 5. Thoſe in the ſecond Degree ſhall for the firſt Offence ſuffer 2 


Year's Impriſonment, and the Pillory ; and for the ſecond, as Felons with- 


out Clergy, and theſe by the manifeſt Purport of the Words of the Act, 


which is very obfcurely und, ſeem to be divided into the two following 


cies. 
1. Such as take upon them by Wi tcheraft, Inchantment, Charm or Sorcery to 
tell where Treaſure is to be found, or where Things loſt or Holen may be found, or 
to do any Thing to the Intent to provoke any Perſon to unlawful Love, or to 
hurt or deſtroy any Perſon in his. or her Body, though the ſame be not effeGed. 
2. Such as ſhall uſe any Witchcraft, &c. * any Cattle or Goods of any 
Perſon (hall be deſtroyed, waſted or impaired : But thoſe, who take upon them 


to do this, are not within the AC unleſs they actually do it. [3] 2 


—— _ 1 
— 


CHAP. IV. 
_— | Of Sodomy. 


Sed. 1, LL unnatural Carnal Copulations, whether with Man or Beaſt, 

| ſeem to come under the Notion of Sodomy, which was Felony 
by the antient Common Law, and puniſhed, according to ſome Authors, 
with Burning ; according to others, with Burying alive: But at this Day by 


Force of 25 H. 8. 6.6 5 El. 17. is puniſhed in the ſame Manner as other 


Felonies, which are excluded from Clergy. 
Se. 2. In every Indictment for this Offence, there muſt be the Words 


Rem habuit veneream, & carnaliter cognovit ; and conſequently ſome Kind 
of Penetration, and alſo of Emifſion, muſt be proved ; but any the leaſt De- 
* gree is ſufficient, and Emiſſion is prima facie an Evidence of Penetration, 


— 


CHAP. V. 
07 Offences againſt God not Capital at Cimmon Law. 


O 


FFENCES more immediately againſt God not Capital, are either by 
the Common Law or Statute, 


Thoſe by the Common Law are, 


Set. 1. I. All Blaſphemies againſt God, as denying his Being or Pro- 


vidence, and all contumelious Reproaches of Jeſus Chriſt, 5 
ect. a. 
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Chap. 6. / Offences by Statute again} Religion, Ke. 7 


Seck. 2. II. All profane Scoffing at the Holy Scripture, or expoſing any 
Part thereof to Contempt or Ridicule. Nb 

Sect. 3. III. Impoſtures in Religion, as falſely pretending to extraordinary gee theCaſe of 
Commiſſions from God, and terrifying or abuſing the People with falſe De- James Nailor, 
nunciatiens of Judgments, Cc. and of . 

Sect. 4. IV. All open Lewdneſs groſly ſcandalous, fuch as was that of DT, ke. 
thoſe Perſons, who expoſed themſelves naked to the People in a Balcony in 1 Sid. 168. 
Covent-Garden with moſt abominable Circumſtances, „„ as 

Sect. 5. Offences of this Nature, becauſe they tend to ſubvert all Reli- 1 Ven. 293: 
gion or Morality, which are the Foundation of Government, are puniſh- 4 Keb. 607. 
able by the Temporal Judges with Fine and Impriſooment, and allo ſuch ©” 
corporal infamous Puniſhment as to the Court in Diſcretion ſhall ſeem meet, 
according to the Heinouſneſs of the Crime, | 

Sect, 6. V. Seditious Words in Derogation of the Eſtabliſhed Religion 2 R. A. 187. 
are indictable, as tending to a Breach of the Peace; as theſe, Your Religion El. 1. 
is a new Religion, and Preaching is but Prattling, and Prayer once a Day is Cro. Ja. 421. 


more edifying. 


CHAP 


Of Offences by Statute againſt Religion in general. 


CI ENCES by Statute not Capital more immediately againſt God, 


are either, 


1. Such as are againſt Religion in general; or, 
2, Such as are againſt the Eſtabliſhed Church, 


"Thoſe againſt Religion in general are of ſeveral Kinds; as 


Sect. 1. I. All Profanation of the Lord's Day; for by 1 Car. 1. 1. 
There ſhall be no Aſſembly cf People, out of their own Pariſhes, on this Day, 
for any Sport whatſoever ; nor any Bull-baiting or Bear-baiting, Interludes, 
common Plays, or other unlawful Exerciſes and Paſtimes, uſed by any Perſons 
in their own Pariſhes, on Pain that every Offender ſhall forfeit 3 8s. and 4d. 
to the Uſe of the Poor, &c. 8 

Sect. 2. By 29 Car. 2. 7. No Perſons whatſoever, above fourteen years 
old, (ball exerciſe any worldly Labour, Buſineſs, or Work of their ordinary 
Calling on the Lord's Day, (except Works of Neceſſity and Charity, and the par. z. 
Dreſſing and Selling of Meat in an Inn and Viftualling Houſe, for thoſe who 
cannot otherwiſe be provided) on Pain of forfeiting 58, And no Perſon 
ſhall publickly cry, or expoſe to Sale, any Goods whatſoever on this Day, (except 


4 | Milk, which may be ſold before Nine in the Morning, and after Four in the 
Z Afternoon) on Pain of forfeiting the ſame, 
2 | Sect. 3. ALAlſo no Drover, Horſe-Courſer, Waggoner, Butcher or Higgler, 


ſhall travel, or come to their Inn on this Day, on Pain of twenty Shillings. 

# And no Perſon ſhall uſe, employ, or travel with any Boat or Barge, without 
I | the Allowance of ſome Juſtice of Peace, &c. on Pain of five Shillings. 
l But by 11 and 12 Gul. 21. Forty Watermen may be appointed by the Com- 
| pany 


8 Of Offences againſt the Common Prayer. Book I. 


pany of Watermen to ply on the Thames, &c. And by 9 Ann, 23. Hackney 
 Coach- Men are permitted to work within the Bills of Mortality on Sunday. 
Sect. 4. II. All profane Swearing and Curling ; for by 21 Fac. 1. 20. and 
6 & 7 Gul. 11. Every Servant, Day- Labourer, Seaman or Soldier, convicted 
of profane Curſing or Swearing, for feits one Shilling, and every other Per ſon two 
|  Shillings, and ſhall be regiſtred at Seſſions ; and by 13 Car. 2, Cap. g. Artic, 2. 
All Perſons in the King's Pay at Sea, for profane Oaths, &c. ſhall be puniſhed 
| by Fine and Impriſonment, as the Court Martial ſhall think fit. [A.] YJ 
Sect. 5. III. Drunkenneſs, for which by 1 Jac. 1. 5. all Perſons what- 
ſoever forfeit five Shillings to the Poor; and for which Seamen may 
by 13 Car. 2.9. be puniſhed by Fine, &c. as the Court Martial ſhall 
think fit, 
Sect. 6. IV. Reviling the Sacrament of the Lord's Supper with con- 
temptuous Words, &c. for which (by 1 Ed. 6. 1. which was repealed by 
1 Mar. 2. and revived by 1 El. 1.) the Offender ſhall be impriſoned, fined, 
and ranſomed. „ | 
Sect. 7. I ſhall not mention the Offences againſt 2 & 3 Ed. 6. 19. and 
5 El. 5. relating to Faſts and Fiſh-days, becauſe it is expreſly declared, That 
thoſe Statutes are enacted merely on a political Account, and it is made penal 
= to affirm that any eating of Fiſh, or forbearing of Fleſh mentioned therein, 
| is neceſſary to Salvation, or that it is the Service of God, 
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CHAP vi. 
YH | - Of Offences againſt the Common Prayer. 
= '$ oa againſt the Eſtabliſhed Church are, 


1. Such as concern all Perſons in general "SEE | 
2, Such as more immediately relate to thoſe of the Popiſh Religion * 


3. Such as more immediately regard Proteſtant Diſſenters. 
Thoſe which concern all Perſons in general are, 


1. Againſt the Common Prayer. 
2, In accepting or holding an Office without due Conformity to the 


Church. . e 
3. In teaching School without conforming to the Church. 
4. In not coming to Church. 


Sect. 1. And firſt of Offences againſt the Common Prayer, as to which 
it is to be obſerved, That by 2 & 3 Ed. 6. 1. and 6 Ed. 6. 1. (which were 
repealed by 1 Mar. 2. and revived by 1 El. 2.) the Common Prayer Book 
was firſt eſtabliſhed under ſevere Penalties, but the ſame Penalties being re- 
peated and enlarged by 1 El. 2. and 13 & 14 Car. 2. 4. which enacts the 
Uſe of the ſame Common Prayer with ſome Alterations; thoſe Statutes of 
Ed. 6. ſeem at this Day to be of little Uſe. | 

Sect, 2. By 1 El. 2. Par. 4, 5 & 6. 1f any Parſon, Vicar, or other whatſoever 
Miniſter , that ought to ſay the ſaid Com. Prayer, &c. ſhall refuſe to uſe it in ſuch 
Church, &c. or other Place where he ſhould uſe to miniſter the ſame, or wilfully or 

| 2 | s- 
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Chap 8. - Offences in accepting Offices, &c. 9 


ohſtinately ſtanding inthe ſame, uſe any other Form, or ſpeab any Thing in Dero- Ste for the 

gation of the ſaid Book, or any Thing therein contain d, he forfeits for the firſt e 

Offence one Year's Profit of all his Spiritual Promotions, and ſhall ſuffer fix 3 Mod. 78; 

Months Impriſonment; and for the ſecond Offence ſhall be deprived, &c. 79. 
la the Conſtruction of this Act it has been reſolved, 

Sect. 3. I. That under the Words, Parſon, Vicar, or other whatſoever 

Miniſter, that ought or - ſhould ſay the ſaid Common Prayer, &c. thoſe Clergy- 

men who have no Cure are included, as much as thoſe who have one, and pyer 203. 

that they are. puniſhable for uſing any other Form, Cc. inaſmuch as by their pl. 73, 74. 

Ordination they are obliged to officiate in the Offices of the Church, Ce. 

and. it is ſaid, that they are ſufficiently ſhewn to be in Holy Orders by 


(F the Word Clericus in an Indictment. [5] 


Sect. 4. II. That this Statute being not only in the Aﬀi-mative, but 
alſo expreſly ſaving the Juriſdiftion of Eccleſiaſtical Courts, does not reſtrain 5 Co. Caw- 
them from proceeding againſt theſe Offenders in their own Methods, as du's Caſe, | 
D.ſturbers of the Unity and Peace of the Church; and conſequently that Fopb. . 
fach Perſons may be deprived by the ſaid Court according to the Courſe of 2 Roll. Abr. 
the Spiritual Law, for the firſt Offence, | ae 
Sect, 5. Alſo it is further enacted, by 1 El. 2. Par. 9. That if any Per- 
fon ſhall in Plays, Songs, or other open Words, ſpeak any Thing in Deroga- 


tion, Depraving or Deſpiſing of the ſaid Book, &c. Or by open Pact compel, 


or otherwiſe procure or maintain any Miniſter to ſay any Common Prayer 


openly, &c. in other Form: Or ſhall by any of the ſaid Means let any Miniſter to 
ay the ſaid Common Prayer, &c. he (hall forfeit one hundred Marks for the firſt 


Offence, and four hundred for the ſecond, &c. (which if he pay not within fix 
Weeks after Conviction, he ſhall ſuffer fix Months Impriſonment for the fir/t 
Offence, and twelve for the ſecond) and for the third Offence ſhall forfeit all 
his Goods and Chattels, and ſball ſuſter Impriſonment for Life. 

Seck. 6. It has been made a Queſtion in the Conſtruction of this Clauſe, 
Whether if the Party die within fix Weeks, the faid Forfeiture be not diſ- . 
charged, ſince by the Act of God the Election of paying it, or ſuffering 231. 4. 
Impriſonment in lieu of it, is taken away. | 


CHAP. VIII. 


Of Offences in accepting or holding an Office without due 
Conformity to the Church. | 


FFENCES in accepting or holding an Office, without due Con- 
FS formity to the Church, are of two Kinds, 


1. In not receiving the Sacrament both before and after the Acceptance 
of an Office. 


2. In going to any other Place for Religious Worſhip, than the 
Church, during the Continuance in an Office. 


Sec. 1. As to the firſt of theſe Offences, it is enacted by 13 Car. 2. 


Stat. 2. Cap. 1. Par. 10, 12. That no Perſon ſhall be placed, elected or choſen, 

t any Office or Place of Mayor, Alderman, Recorder, Bailiff, Town-Clerk, Com- 

mon- Council- Man, or other Office of Magiſtracy, Place or Truſt, or other Imploy- 
| ; D 


ment 


10 ä Of Offences in accepting Offices, &c. Bock l. 


ment relating to the Government of any City, Corporation, Borough, Cinque- 
Port, or other Port Town, 40ho fhall not have received the Sacrament, ac- 


| 5 Med. 431. cording to the Rites of the Church of England, within one Year next before 


ſuch Election; and that every Perſon, fo placed or elected, ſhall take the Oaths 

of Allegiance and Supremacy, at the ſame Time when the Oath for the due 

Execution of the ſaid Office, &c. ſhall be adminiſtred ; and that the ſaid Oaths 

ſhall be adminiſtred and tendred by thoſe who adminiſter the Oath of Office, and 

in Default of fuch, by tawo Juſtices of Peace of the Corporation, &c. (which 

god 317, makes it neceſſary in a Return to a Mandamus, ſetting forth that the Party 

318. did not take the Oaths before the Mayor, Cc. to add, that he did not take 

Salk. 428, them before two Juſtices of Peace, &c. and it is further enacted, That on 

5 Mod. 316, Default hereof, every ſuch Election, Placing and Choice ſhall be void. Andb it 
317, 318. hath been adjudged fo be no Excuſe, that the Oaths were not tendered. 

3 i» Sec. 2. Alſo it is enacted by 25 Car. 2. That all Officers Civil and Mi- 

4. litary, (except thoſe f Inheritance, appointing ſufficient Deputies) and all 

| who have any Fee, &c. by Patent from the King, (except ſuch as ſhall be 

granted for valuable Confideratzon for Life or Years, and not relate to any Q. 

Ice or Place of Truſt) and alſo all who have any Place of Truft, or- any 

Employment in the King's Houfhold, ſhall take the Oaths of Allegiance and Su- 

premacy, and Teſt, the next Term, (in the King's Bench or Chancery, or 

Quarter-Seffions) and receive the Sacrament within three Months, and gi ve 

in a Certificate thereof, LE by two Witneſſes, to the Court wherein they 

fake the ſaid Oaths, And in caſe of Neglect, ſhall be diſabled to bold the ſaid 

Offices, &c. and forfeit five hundred Pounds, except Femes Covert, &c. But 

e Lutw. 910. © jt hath been adjudged, that the Perſons ſo diſabled loſe only their Right to 

the Profits of their Offices from the Time of ſuch Diſability ; but that they 

* 2 Mod. 299. lofe nothing veſted in them before, Alſo *it hath been adjudged to be no 

72 vent245 Excuſe, for a Perfon bound by Law to accept a Corporation Office, that 


King and n . ; . 
Larwood. be is diſabled to receive the Sacrament, by having been excommunicated ; 


* 
- 


Sal. 167,168. and Puzre, if it be any Excuſe, that his Conſcience will not ſuffer him 


2 Vent. 248. 


| Skin. 574, to to take it, being a Proteſtant Diſſenter, &c. | 


577. Se. 3. Notwithſtanding the Words of the firſt of theſe Acts are fo 
pp 306, very ſtrong as to make ſuch Election, &c. void, and thoſe of the ſecond 
; to make ſuch Perſons diſabled in Law to all Intents and Purpoſes whatſo- 
! Vide 3 Keb. ever, to have, occupy, or enjoy the ſaid Offices; yet it hath been ſtrongly 
_ 45 holden, that the Acts of one under ſuch a Diſablility, being inſtated in 
2 Jon. 8 1,1 35. ſuch an Office, and executing the ſame without any Objection to his Au- 
2 Ler. 184, thority, may be valid as to Strangers; for otherwiſe not only thoſe who 
3 103, no Way infringe this Law, but even thoſe whoſe Benefit is intended to be 
194. advanced by it, might be Sufferers for another's Fault, to which they are 
no Way privy; and one Chaſm in a Corporation happening thro? the De- 
fault of one Head Officer would perpetually vacate the Acts of all others, 
whoſe Authority, in reſpect of their Admiſſion into their Offices, or other- 
wife, may depend on his. 

Sect. 4. By 25 Car. 2. Parag. 17. it is expreſly provided, That the ſaid 
AF ſhall not extend to Conſtables or Church-wardens, or ſuch like inferior 
5 Mod. 431, Civil Officers, or to a Baihff of a Manor or Lands, or ſuch like private Officers. 
432. But it hath been queſtioned, whether it extends to the Cenſor of the Col- 

lege of Phyſicians. | | 
Sect. 5. As to the ſecond Offence of this Kind, v/z, that of going to 
any other Place for Religious Worſhip than the Church, during the Con- 
tinuance of an Office, it was enacted by 10 Ann. 2. That if any Perſon, lau- 
ing any Office, Civil or Military, or receiving any Pay, Salary, Fee or Wages, 
by reaſon of any Grant from the Crown, or having any Command or Place of 
. 2 , . | = Truft 
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| King's Houſhold on Family, or bearing any. 


E this Matter, is repealed by 5 Geo. 1. c. 4. [6.] 


Chap. 9. Of, Offences in-teaching Schoal without, &c. 


Truſt from the Crown, or admitted into any Service or Employment in the 

| ny. lt e. F. . tach, or Place 0 

, 1 N err . Dy Lb) 50 r 

Truſt, or other Employment relating to be Government of an City, Corporation, 

Borough, or Cinque- Port, and obliged by 13 Car. 2. Stat, 2, Cap. 1.07 25 Car. 

2. 21. to receive the Sacrament, according tt 0 ee Chureb 7 Eng- 
ſuch d du- 


land, ſhould at any Time after Admiſſion Into any Ace, &c. and during 


| the Continuance in the ſame, knowingly or willingly be preſent at any Aſſembly 
in England, Wales, er Berwick. on Tweed, for the _Exerciſe of Religion, in 


other Manner than according to the Church of England, at which Aſſembly 
there ſhall be ten Perſons befides theſe of the 7770 or at any ſuch Meeting 
where ſuch Liturgy is uſed, and the King, and ſuch others as ſhall be law- 
fully appointed to be prayed for, ſhould not be prayed for in expreſs Words, 
&c. he ſhould forfeit forty, Pounds ; and be diſabled 10 wy any, Office or Em- 
ployment whatſoever in England, &c. But this Statute; fo far as it relates to 
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f Offences in teaching School without conforming to the 
OS Church, . 


La * * * 


t 


Sect. g. A to the Offence of teaching School without conforming to the 


c x Church, ſo far as it concerns all Perfons ig,general; it is enact- 
ed by 23 El. 1. Par. 6& 7. That uf any Perſon or Perſons, Body Pabtick 


or Corporate, ſhall keep or maintain any School-maſter, who ſhall not repair 


to Church according to the Form of the ſaid Statute, or be alloived by the-Bi- 
ſbop or Ordinary of the Divoeſe, (who ſball not take any thing ' for the ſaid 
Allowance) they ſhall forfeit for every Month ten Pounds; and ſuch Scbpoj- 
maſter preſuming to teach contrary to the ſaid Ad, and being thereof convict, 
ſhall be diſabled to be a Teacher of Youth, and ſhall ſuffer Impri ſomment, without 
Bail or Mainprize, for one Year. OT 
Sect. 2. And it is further enacted by 1 Fac. 1. 4. Par. g. That 1 Perſon 
ſpall keep any School, or be a School-maſter, out of the Univerſities or Col- 
leges of this Realm, except it be in yome publick or free Grammar-S$chool, or in 
ſome ſuch Nobleman's or Noblewoman's or Gentleman's or Gentlewoman's Houſe, 
as are not Recuſants, or where the ſame Schoolmaſter ſhall be ſpecially licenſed 
thereunto by the Archbiſhop, Biſhop, or Guardian of the Spiritualities of that 
Dioceſe, upon Pain, that as well the School-maſter, as alſo the Party that ſpall 
retain or maintain any ſuch School-maſter contrary to the Meaning of the ſaid Sta- 


ute, ſhall forfeit each of them, for every Day ſo wittingly offending, forty Stullings. 


Sect. 3. But it having been doubted whether ſuch Perſons as are within 
the Benefit of 1 Gul. & Mar. 18. commonly called The Toleration AF, are 
not exempted from the Penalties of the above mentioned Statutes, it was far- 
ther enacted by 12 Ann. 7. That whoever ſhall keep any publick or private 
School or Seminary, or teach any Yauth as Tutor or School-majter, (wnleſs he 
inſtruct them only in Reading, or Writing, Arithmetick, or ſuch mathematical 
Learning as relates to Navigation, or ſome mechanical Art, and that in the Eng- 
liſh Tongue, unleſs he ſhall be a Foreigner of a foreign reformed Cburob, and 
zeach the Children of ſuch Foreigners only) without having frft fubſcribed that 
Part of the Declaration in 13 & 14 Car. 2. which relates to Conformity to the 
Liturgy of the Charch of England, and alſo having obtained à Licence from the 
Biſhop, &c. and ſhall be thereof convicted in any of the Courts at Weſtminſter, 

| or 


Jen Garth. 464, 


465. 
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ſfenable Excuſe to be abſent, endeavour fo reſort to their Parifo Church or Cha- 


(Book J. 


Of Offences in not coming to Church, 


a t * Aﬀfacs, or þ fore Jullices of Oy Oyer and Terminer, ſeal be committed 
mon Gadt for three Months, &c. But this Statute, ſo far a8 it re- 


xs 
Mats to this Matter, is repealed. by 5 Geo. 1. c. 4. zu 3 05 
as to Popiſh: School-maſters i in n particular, re Chap. 1 2 ak 3. 
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-i oY of e in 10 f ani 10 Church. 


1 


_ OR the better Underſtanding of the Offences of not coming to Church, 
ſo far as the ſame relate to all Perſons in general, except ſuch as ate 


within the Indulgence of 1 Will. & Mar. 18. which is commonly called 
The Toleration AF, I ſhall conſider : | 


I. How far Perſons are puniſhable for their own Abſence from the 
Church.” | 


How far they are puniſhable for ſuffering ſuch Abſence in others. 


2 hi firſt, In Order to ſhew how far Perſons are puniſhable for their own 
Abſence, I ſhall conſider the following Particulars : | | 


we What Forfeitures of Money, Lands or Goods, ſuch Offenders incur. 
2. In what Manner 280 are to be proceeded Waist or thoſe Ner- 


en N 8 
What las 8 they a are ſubject unto, 


4. By what Means they may be diſcharged, 
Asto the firſt Point, I ſhall conſider, 50 


1. what Forfeitures of Money ; ; and, 
2. | What Forfeitures of Lands and Goods ſuch Offenders are liable unto. 


And firſt, The F orfeture of Money, to which they are liable, are 
threefold; _ 


3 That of 1 0 Pence for the e of one Sundey, or other 
Holy Day. 
2. That of twenty Pounds for the Abſence of yy Month contained in 


a Conviftion. 
3- That of twenty Pounds for the Abſence of every Month after a 


Conviction. 


Sect. 1. And fiſt the 88 of twelve Pence for the Abſence 


of one Sunday, or other Holy Day, depends upon 1 El. 2. by which it 
is enacted, That all Perſons inhabiting within this Realm, or any other the 


King's Dominions. ſhall diligently and faithfully, having no lawful or rea- 
fel 


. 
2 
2; 1 


8 


Chap 10. Of Offences in not coming 10 Church. 13 


fel accuſtomed, or upon reaſonable Let thereof, to ſome uſual Place, where Com- 
mon Prayer and ſuch Service of God ſhall be uſed, in fuch Time of Let, upon 
every Sunday, and other Days ordained and uſed to be kept as Holy Days, and 
then and there to abide orderly and ſoberly, during the Time of the Common 
Prayer, Preaching, or other Service of God, there to be uſed and miniſtered, 
upon Pain of Puniſhment by the Cenſures of the Church, and alſo upon Pain that 


every Perſon jo offending ſhall forfeit for every ſuch Offence twelve Pence. 


In the Expoſition of this Statute, the following Opinions have been 


holden, | | 
Sef#. 2. I. That the Indictment needs not ſhew that the Party had no 2 Leon. 5. 
reaſonable Excuſe for his Abſence, or that he is an Inhabitant within this . 
Realm, Cc. But that the Defendant, if he have any Matter of this Kind Par. 5 hes 
in his Favour, ought to ſhew it. | | ; 
Se#. 3. II. That if the Spiritual Court, proceeding upon this Statute, 2 Rol. Rep. 


refuſe to allow a reaſonable Excuſe, they may be prohibited ; but that if 93" 7930 
they proceed wholly on their own Canons, they ſhall not be at all comp- 


trolled by the Common Law, (unleſs they act in Derogation from it) 
as by queſtioning a Matter not triable by them, as the Bounds of a Pa- 1 Butt. 159. 
riſh, &c, for they ſhall be preſumed to be the beſt Judges of their own See Gibſ. 358. 
Laws. 5 : : 

Sec. 4, III. That he who miſbehaves himſelf in the Church, or miſſes 1Rol.Rep.93. 
either Morning or Evening Prayer, or goes away before the whole Service is Godbolt 148. 


over, is as much within the Statute as he who is wholly abſent ; and that 1 


who: is abſent from his own Pariſh Church, ſhall be put to prove where he 1 Syd. 230. 


went to Church, 7 Es | 
Se. 5. IV. That the Offence in not coming to Church conſiſting wholly , And. 139. 
in a Non-feaſance, and not ſuppoſing any Fact done, but barely the Omiſſion Hob. 251. 
of what ought to be done, needs not be alledged in any certain Place; for, 17 5 11 
properly ſpeaking, it is not committed any where. Wi 
Seck. 6. Secondly, The Forfeiture of twenty Pounds for the Abſence of 
a whole Month contained in a Conviction, depends upon 23 El. 1. Par. 9 
by which it is enacted, That every Perſon, above the Age of ſixteen Years, 
who ſhall not repair to ſome Church, Chapel, or uſual Place of Common 
Prayer, but forbear the ſame, contrary to the Tenor of the ſaid Statute of 1 El. 2. 
and being thereof lawfully convicted, ſhall forfeit to the King, for every Month Precedent of 


Declaration, 


which he or ſhe ſhall ſo forbear, twenty Pounds, | ener 


208. 


In the Expoſition hereof it hath been reſolved, 


Sect. 7. I. That this Statute, by inflicting twenty Pounds for a Month's 11 Co. 63. b. 
Abſence, diſpenſes not with the Forfeiture of twelve Pence, given by 1 EI. 2. Rob Rep 94. 
for the Abſence of one Sunday, for both may well ſtand together, and the 
on Pence is immediately forfeited upon the Abſence of each particular 

ay. 

Sect. 8. II. That theſe Words, being thereof lawfully convicted, are no Lutw. 162, 
more than the Law would have implied, if they had not been expreſſed, et _ 
and therefore operate nothing ; from whence it follows, That they neither 59. — 
cauſe the Party to Forfeit any Thing by a Conviction, unleſs Judgment be Fol. Rep 80, 
given thereon, nor reſtrain the Forfeiture to ſuch Offences only, as are com- 3 


mitted after a previous Conviction, inaſmuch as they mean no more than pl. 40. 


what the Law provides of Common Right in every Caſe, viz, That the 3 Pult. 82. 
Party ſhall forfeit nothing till he be convicted. 125 | 
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11 Co. 58. a. b. 
60. a. 

1 Rol. Rep. 
89, 90. 

Cro. Jac. 5 29. 


Vel. 100, 
Cro El. 835. 
2 Rol. Abr. 
824.0; 
Cawly 61. 


a 3 Lev. 333. 
Lut, 203, 
111 

2 Mod. 240, 
241. 

1 An J. 294, 


Be 


Of Offences in not coming-to Church. Book I. 


Seck. 9. III. That he who is condemned on Demurrrer, or Nihil dicit, 
is ſufficiently convicted within the Act ; for whoever is adjudged, is convict, 
though it rogers not that every one, Who is convict, is adjudged, Cc. 

Set, IV. That one, who was ſick for Part of the Time contained 
in an irre ton upon this Statute, ſhall not be at all excuſed by rea- 
ſon of ſuch Sicknels, if it be proved that he was a Recuſant, both before 
and after; for it ſhall be intended that he obtinately forbore during that 


Time. 


be computed not by the Kalendar, but by the Number of Days, allowing 
28 Days to each, according to the common Rule of 1 np Statutes, 
which ſpeak generally of a Month. 

Sect. 12. Thirdly, The F orfeiture of twenty Pounds for the Abſence of 
every Month after a Conviction, depends upon 28 (commonly called * 29) 
El. 6. Par. 4. i . Far. $ 
every Offender being convicted of not coming to Church, contrary to the Pur- 
port of the Statutes above mentioned; ſhall pay twenty Pounds for every Month 
aſter ſuch Conviction, until he ſhall conform himſelf, and come to Church, 

See. 13. As to the ſecond Branch of this Head, viz. What Forfeiture of 
9 and Goods ſuch Offenders are liable to, the ſame depends alſo upon 

9 El. 6. Par. 4. and 3 Fac. 1. 4. Par. 8, 9; by which it is enacted, That 
if he Offender ſhall make Default of Payment "of the twenty Pounds, both for 
every Month contained in the Conviction, and alſo for every Month ſubſequent, 


during which be fhalt not conform himſel 7 to the Church, the King ſhall take, 


ſeize and enjoy all his Goods, and two Parts of bis Hereditaments, Leaſes and 


Farms, leaving the third Part only of the ſame Hereditaments, Leaſes and 


See 29 El. 6. 


"Far, 3, . 


Farms, to and for the Maintenance M: Relief of the ſame Offender, his Wife, 
Children, and Family, notwithſtanding any prior Conveyance thereof made by ſuch 
Offender, with Power of Revocation, or to the Uſe of himſelf or his Family, 
Alſo by the ſaid Statute of 3 Jac, 1. 4. Par. 11. the King may refuſe the Pe- 


 nalty of twenty Pounds a Month, hong it be tendered according to Law, and 


thereupon ſeize two Parts of all the Hereditaments, Leaſes and Farms, which at 
the Time of ſuch Sei gure ſhall be, or afterwards ſhall come to any ſuch Offender, 
or to any other to his Uſe, or in 777 for bim, or at his Diſpoſition, or whereby 


. Conſideration whereof be or his F. amily all be relieved, maintained or 


1 Jones 24, 
3 5 


Cawley 171, 


172. 


Fee 
i Leon. 98. 
Rol. Rep. 7. 


Owen 37. 
1 Leon. 97. 


kept, leaving unto him his chief Manſion-Houſe, as Part of bis third Part. 

10 the Conſtruction of theſe Statutes the following Points have been re- 
ſolved, 

Seft. 14. I. That the King by making his Election ER bim by 3 
Fac. 1. to ſeize the Offender's Hereditaments, &c, waves the Benefit of the 
twenty Pounds a Month, and the Power of ſeizing the Offender's Goods, 

Sect. 15, II. That a Recognizance or Bond taken by ſuch Offenders, 
either in their own Names or in the Names of others to their Uſe, are 
within the Statate 29 El. for the Words thereof to this Purpoſe are, Tha? 
the King ſhall take, ſeize, and enjoy all the Goods, &c. which in an Act of 
Parliament will include the whole perfonal Eſtate ; and though a Choſe in 
Action cannot properly be ſaid to be taken or ſeized, yet may it properly 
enough be ſaid to be enjoyed, © 

Se. 16. III. That no Copyhold Lands are within 29 El. (and by 
the ſame Reaſon it ſeemeth that they are not within 3 Fac. 1.) in reſpect 


cauley io a. of the Prejudice, which would accrue to the Lord by the Loſs of his Ser- 


vices, &c. 


Sea, 


„ That the Time of a Month, intended by the Statute, ſhall 


by which it is enacted, That 
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Chap. 10. Of Offences in not coming to Church. 15 


Sec. 17, IV. That the Profits of the Land ſeized by the King by Cro. EI 845: 
Force of 29 El. for the Non-payment of the twenty Pounds a Month, 1 
ought not to be applied to the Satisfaction thereof, but that the Lands Sir W. Jones 
ought to remain in the King's Hands by Way of Pledge; till the whole 24, 
Forfeiture . be paid ſome other Way ; but this Conſtruction of the Sta- 
tute ſeeming over ſevere, it was provided by 3 Fac. 1, 4, Par, 5. That the 
Profits of the ſaid Lands ſhould go towards the Satisfaction of the twenty 
Pounds. Fo . | 

Sect. 18. It hath been queſtioned, Whether an Eſtate conveyed by an- 

other in Truſt for a Recuſant, be liable to be ſeized by Force of the ſaid 
Statute of 29 El. becauſe it expreſly avoids ſuch Conveyances only as are ane 105, 
made by the Recuſant himſelf t his own Ve, &c. And perhaps if it ſhall n 169. 
plainly appear, That an Eſtate is ſettled bona fide in Truſt for a Recuſant, See 12 Co. 1, 
by ſome Friend of his, upon ſome other View, and not meerly with an In- * 
tent to evade the Statute, it may be reaſonable to exempt ſuch a Convey- 
ance out of the Meaning of it; however it is clear from the expreſs Words 
of 3 Fac. 1. 4. Par. 11, That the King, upon his waving the Forfeiture of 
the twenty Pounds a Month, may ſeize two Parts of all the Hereditaments, 

&c. which ſhall come to any ſuch Offenders, or to others to their Uſe, or in Jane 49. 
Truſt for them : Allo it is ſaid, that the King may ſeize an Eſtate, which 
is granted to a Recuſant in Truſt for another; and it is certain that the Sta- 
tute has made no expreſs Proviſion for the Ceſtui gue Truſt, 

As to the ſecond general Head of this Chapter, viz, In what Manner 
Offenders of this Nature are to be proceeded againſt for the Forfeitures above 


IEEE We een EO on 


E 
x ” re ad 32 4 ns 


5 mentioned, I ſhall conſider, N 
: 1. How they are to be proceeded againſt for the ſaid- Forfeitures of 
| Money, and 


2. In what Manner for the ſaid Forfeitures of Lands and Goode. g 
As to the Proſecution for the ſaid Forfeitures of Money, I ſhall ſhew, 
1. How they are to be proceeded againſt for the ſaid Forfeiture of 
twelve Pence for the Abſence of every Sunday, &c. and | 
2, In what Manner for the ſaid Forfeiture of twenty Pounds for the 
Abſence of every Month contained in a Conviction, and 
3. In what Manner for the ſaid Forfeiture of twenty Pounds for the 
| Abſence of every Month after a Conviction, 
Sect. 19. And fiſt, as to the Recovery of the ſaid Forfeiture of twelve 
Pence for the Abſence of every Sunday, it was enacted by 1 El. 2. That the 
Jame ſhould be levied by the Church-wardens of the Pariſh ««here ſuch Offence 
ſhould be done, to the Uſ? of Poor fg ſame Pariſh, of the Goods, Lands, 
and Tenements of ſuch Offenders, by May of Diſtreſs : But this being defective in 
not ſhewing by whom, or in what Manner ſuck Offenders ſhould be convicted, 
or by whom the Warrant for levying the ſaid Forfeiture ſhould be granted; 
it was farther enacted by 3 Fac. 1. 4. Par. 27. That it ſhall be lawful for 
any one Fujlice of the Peace of the Limit, Diviſion or Liberty, wherein the 
aid Party ſhall awell, upon the Confeſſion of the Party, or the Oath of one 
Witneſs, to call the jaid Party before bim, and if he ſhall not make a ſufficient 
Excuſe, and due Proof thereof, to the Satisfaction of the ſaid Juſtice of Peace, 
that it ſhall be lawful for the ſaid Juſtice of Peace to make a Warrant to 
the Church-warden of the ſaid Pariſh, where the ſaid Party ſhall dwell, to levy 
12 Pence for every ſuch Default, by Diſireſi and Sale of the Offender”s Goods, 
rendering the Overplus to the ſaid Offender; and that in Default of juch Di- 
fireſs, 1t ſhall be lawful for the ſaid Fuſlice of Peace to commit every ſuch Offen- 
der to Priſon, until the ſaid Forfeiture ſhall be paid, hich ſhall be employed to 
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16 135 Of Offences in not coming to Church, Bock I. 


the Uſe of the Poor of the Pari ſo, wherein the Offender ſhall be refident or 


abiding at the Time of the Offence. 


Se. 20. As to the ſecond Point, viz. In what Manner the ſaid Offenders 


are to be proceeded againſt for the ſaid Forfeiture of twenty Pounds for the 


Abſence of every Month contained in a Conviction, I ſhall conſider, 
I. In what Manner the ſame may be recovered at the Suit of the 


King, and 3 
2. In what Manner at the Suit of an Informer, 


And firſt, as to the Recovery hereof at the King's Suit, I ſhall conſider, ; 
1. In what Manner it may be recovered at the King's Suit by Way of 


Ip mv b | 
2. In what Manner by Way of Action or Information. 


See 1 Rol. Heck. 21. And firſt, as to the Recovery hereof at the Suit of the King 

1 955 by Way of Indictment, it was enacted by 23 El. 1. Par. 9. That the Tuſtices 

Cavly 65, of Oyer, Aſſize, Gaol.- Delivery, and Quarter Seſſions of the Peace, might enquire 

67, 82,83. of and determine theſe Offences, within one Year and a Day: But by 29 El. 6. 
Par. 2. It aas ordained, That all ſuch Convictions ſhould be in the King's Bench, 
or at the Aſſizes, or General Gaol- Delivery, and not elſewhere : However by 
3 Jac. 1, 4. Par. 7. the Juriſdiction of the Seſſions is revived. 


See. 22. Allo it is farther enacted by 29 El. 6. Par. 5. and 3 Fac. Tt. 


Precedent Par, 7. That upon an Indictment, at the Aſſizes, Gaol-Delivery, or General Seſ- 
w_ * fions of the Peace Proclamation ſhall be made that the Offender render himſelf to 
the Sheriff before the next Aſſizes, Gaol-Deltvery or Seſſions ; and that if he ſhall 

not then appear of Record, upon fuch Default recorded, the ſame ſhall be a Con- 

viclion in Law, as if a Trial by Verdict on the 1 ndictment had been recorded, 

And by Par. g. Every ſuch Conviction fhallbe certified into the Exchequer, &c. 
Sect. 23. In the Conſtruction hereof it hath been reſolved, I. That 


r Vent. 355. ſuch a Conviction ſhall not be look'd on as a judgment; for the Words 


Sal. 145. 


| R . . . . . n : | 
n are, It hall be a Conviction in Law, as if a Trial, &c. had been recorded: 


And conſequently that it cannot be reverſed by Writ of Error, which can- 

not be brought on any Record, which is not a Judgment, and therefore 

that the Party has no other Remedy againft an inſufficient Conviction, but 

Vide Sal. 145. to remove it into the Exchequer, and quaſh it there. Alſo upon the ſame 


WY -- Ground it has been holden, That a Forfeiture due to the King, by Force 


Co. 6:. a. 3 To ithi : 7 
Vide inks of ſuch a Conviction, ſhall not be taken to be within the Exception of a 


Vide infra 
Set. 42. general Pardon, which excepts all Forfeitures, &c. converted to a Debt by 


Judgment, | 
Sect. 24.. II. That if the Proclamation do not purſue the Statute, as if 


Palm. 40, 41. 2 
kde. ins. it appoint that the Body ſhall be rendered at next Seſſions, &c. whereas by 
3 Lev. 33%. 
done Seſſions, the Conviction is inſufficient. | 
Cawley 164. Sed. 25, III. That an actual perſonal Appearanee of the Defendant 


Poph. 29. at the next Seſſions, Sc. will no Way avail him, unleſs the ſame be entered 


Keilw. 180 a. 
**- of Record. 


Sef. 26. It hath been holden, That a Man cannot be convicted by Force 


Hob. og. of this Statute upon a Default on 2 Proclamation, &c. in the King's Bench, 


becauſe this Court is not mentioned in the Statute : But perhaps this Opi- 

nion may juſtly be queſtioned, becauſe the Court of King's Bench being 

the ſupreme Court of Aſſize, and Gaol-Delivery, &c. in the County where it 

I p. Cn fits, it ſeems that a Statute, by giving any Power to the Courts of Aſſize or 

3's We 3 IDs | þ : , 3 

Cro. Ca. 455. Gaol-Delivery, does impliedly give the ſame to the Court of King's Bench, 
Z 75 170, unleſs it have ſome reſtrictive Words to the contrary, 

2 Mod. 128, | 4 On 


the Statute it ought to order a Render to the _Sheriff, and that before the 
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Jail to pay the ſame within three Months after Judgment thereof given, ſpall be 


Chap 10. / Offences in not coming to Church, 17 


Sect. 27. If the Defendant do appear, there is no Doubt but that the 
Proceedings ought to be according to the common Courſe of Law upon 
other Indictments in all Reſpects, except thoſe which are within the Re- 
ſtraint of 3 Fac. 1. 4. Par. 16, 17. by which it is enacted, That no ſuch 
Indiftment, nor any Proclamation, Outlawry or other Proceeding thereupon, 
ſhall at any Time hereafter be avoided, diſcharged or reverſed, by reaſon of 
any Default in Form or Lack of Form, or other Defecs whatſoever, (other 


than by direct Traverſe to the Point of not coming to Church, &c.) but the Cro. Ca. YE | 


ſame Indictment ſhall fland in Force and be proceeded upon; any ſuch Default 
of Form, or other Defect whatſoever notwithſtanding, unleſs the Party ſo in- Raym. 434. 
difted ſhall conform, &c. VVV 

Sect. 28, However it hath been reſolved, | 


I. That the Party is only reſtrained from taking Advantage of Defects 11 Co. 59. b. 


in the Record itſelf, and that he may plead any collateral Matter, as 1 Rep. g 
| ; ; Rep. 95. 
Pardon, or Autrefoits convict, &c. Cro. Jac. 48, 


Sect. 29. II. That he may even reverſe a Judgment after Verdict for 482. 


any ſuch Defect in the Record itſelf, as tends to the King's Prejudice, as the 8 „ 


Omiſſion of a Capiatur, &c. And that he may reverſe an Outlawry for any 
commom Defect, upon putting in Bail, and traverſing the Indictment as to . 
the Point of not coming to Church, which is very agreeable to the Pur- : Kob. 25 
ort of the whole Clauſe, the latter Part whereof ſeems manifeſtly to qua- 
lify the Generality of the former. | 
Sect. 30. Secondly, As to the Recovery of the ſaid Forfeiture by way 
of Action or Information at the King's Suit, it was enacted by 35 El. 1, Par. 
10. That all and every the ſaid Pains, Duties, Forfeitures, and Payments, 
ſhall and may be recovered and levied to her Majeſty's Uſe, by Action of Debt, 
Bill, Plaint, Information or otherwiſe, in any of the Courts commonly called _ 
the King's Bench, Common Pleas, or Exchequer, in ſuch Sort and in all Re- 
ſpects, as by the ordinary Courſe of the common Laws of this Realm, any 
other Debt due by any ſuch Perſon in any other Caſe ſhould or may be recovered 
or levied, wherein no Eſſoin, Protection or Wager of Law ſhall be admitted 


or allowed. 


Sect. 31, It is ſaid, That the principal End of making this Clauſe, was to ph Co. 61. b. 


enable the Queen to proceed againſt the Huſband for the Recuſancy of his Vile ſupra 
Wife, which ſhe could not do by Virtue of any of the former Statutes, ca. 1. Sect. 13. 
by which ſhe had no other Way of proceeding but by Indictment, and 
conſequently could not charge the Huſband for the Forfeiture of the Wife, 
becauſe ſhe could not make him a Party to the Suit, as ſhe may by Force 


upon an Indictment, the Lands and Leaſes, which the Huſband has in her ſeems cont. | 

Right, may be ſeized by the Exchequer-Proceſs. | | 
Se. 32. As to the ſecond Particular, viz, In what Manner an Informer 

may proceed for the Forfeitures aforeſaid, it is enacted by 23 El. 1. Par. 11. 

That all Forfeitures of any Sums of Money limited by that Act, ſhall be di- 

vided into three equal Parts, whereof ene Third ſhall be to the Queen, to 

ber own Uſe, one other Third to the Queen, for the Relief of the Poor in the Leon. 167. 


Pariſh where the Offence ſhall be committed, to be delivered by the Warrant of & 29 Ela. 6, 


the principal Officers in the Receipt of the Exchequer, without further Warrant Fer. 7. 
Jrom her Majeſly; and the other Third to ſuch Perſon as will ſue for the ſame, 
in any Court of Record, by Action of Debt, Bill, Plaint, or Information, in 
which Suit no Eſoin, &c. (hall be allowed : And that every Perſon which ſhall 
forfeit any Sums of Money by Virtue of that Act, and ſhall not be able, or ſhall 
þ 


we 2 he 


Ft . N Oo. fac. 482. © 
of this Statute; However, it is ſaid, That on a Conviction of the Wife 9 9 
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committed to Priſon, there fo remain until he have faid the e ſame 1 Sums, er con- 


form himſelf to go to Curch, and there do as is aforeſaid. 
Seck. 33. It has been objected, that this Cauſe ſhall not extend to the. 


ſaid Forfeiture of twenty Pounds a Month for not coming to Church, be- 
cauſe the ſame is by the former-Part of this Statute given exprefly to the 
| Queen, whereas the Forfeitures for faying or hearing Maſs, and keeping 

11 Co. 58, a, an unſicen fed School-maſter, are inflicted by the ſame Statute indefinitely, 
See 3 & ö far. and not expreſly given to any one; from which it is argued, That this 
1Rol Rep. 89. latter Clauſe of Diſtribution ought only to be applied to the ſaid indefinite 

Clauſes, and not to take from the Queen any Part of that, which was 

expreſly given her before ; yet it has. been anſwered and reſolved, That it 
11 Co. 58. a. ſhall equally extend to.all ; for the Limitation of the Forfeiture to the _ en 

is mere Surplus, and no more than the Law would have implied, & ex 

preſſio ebrum, quæ tacite inſunt, nihil operatur.. 
e 139. Sec. 34. Alſo it has been reſolved, That an Informer may ſue, not 
B. 2. Ch 26, only for the third Part which belongs to him, but for the whole penalty 
Set. 76. im the Behalf of himſelf and the aps and that the er ſhall be that 


they ſhall recover, &c. 
5:2 3 Alſo it has been adj judged, that neither the above men- 


tioned Clauſe of 29 El. 6. which orders, That all Convictions upon 
Supra. Set. 2 3 El. ſhall be certified into the Exchequer, and alſo that the Offender 


85 ſhall pay to the Queen twenty Pounds for every Month eontained in the 
Supra Set. Indictment, &c. nor the ſaid Clauſe in the 35 El. 1. by which it is 
* E That all the ſaid Pains, Cc. ſhall be recovered to the Queen's 


Ule, 2 take away the Suit & the Informer, againft one not proceeded 
againſt by the King, or the third Part of the Penalty given him by 23 
11 Co 61,62. Eliz, For the plain Purport of both theſe Acts is to further the Puniſh- 
1 Rol. Rep. ment of Recuſants, and therefore, inaſmuch as they are in the Affirmative, 
9 93. and confiftent with 23 E.. they ſhall nat be conſtrued to abrogate any 


Part of it. 
Sect. 36. Moreover it is manifeſt, that 29 El. 6. end only to the | 
King's Suit by. Indictment, for the Word Indictment | is mentionge almoſt EX 


in every Clauſe, 


Sect. 37. And it alfo follows from hence, That the bd Paragraph 

Hob. 205. of the ſaid Statute of 29 El. which enacts, That Convictions for this 5 
3 Co. Offence ſhall be only at Aſſizes, Gaol-Delivery, or. the King's Bench, re- = 

ſtrains only Convictions upon Indictments, and conſequently does not any 3 

Way impeach the Juriſdiction of the Common Pleas or e as to 

Informations, &c. 

11 Co. 59.b. Sed7, 38, It ſeems the better Opinion (upon comparing all the Books 
She & -. Ch, together, which differ much.from one another both in ſtating the Caſes, 
25. See. 63. and giving the Reaſons of the Judgments relating to this Matter,) that a 
3 Conviction at the King's Suit, whether ſtrictly regular or erroneous, may be 
"= Prat og pleaded to a Suit by an Informer, becauſe, while it ſtands in Force, it makes 
482. the Party liable to the Forfeiture of twenty Pounds a Month, and no one 
12 6% ought to be puniſhed twice for the ſame Offence : But it hath been reſolved, 

Palm. 39, 40, that an erroneous, and ſtrongly holden that a regular, Conviction by Pro- 

41. clamation cannot be pleaded to a new Suit by the King, becauſe ſuch a 


Bride, 1 * Conviction is of no greater Effect than a Conviction by Verdict, and con- 
123. ſequently the King may wave it and begin anew. 


— — Jae. 481, Sec. 39. But it ſeems very doubtful, whether the Chancticn of a Feme 
13 Covert upon an Indictment can be pleaded to an Information againſt her 


Bridg. 120, 
121,122. and her Huſband, becauſe the Huſband is not liable to pay the Forfeituie 


2Rol.Re.108. covered upon an Indictment, 
Seck. 
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" Seff, 40. It ſeems that the ordinary Method of recovering the ſaid For- 
feiture of twenty Pounds for every Month contained in a Conviction, either 
at the Suit of the King, or of an Informer, may ſufficiently appear from 
what has been already faid ; but there is an extraordinary Remedy pro- 
vided by the fame Statute of 29 El. 61 to enforce the Party to take Care 
of the Payment of the Forfeiture of the twenty Pounds for every Month 
contained in an Indictment, whereon he ſhall be convicted, by making his 
Lands and Goods liable to be feized by the King for the Non-payment 
thereof into the Exchequer, upon ſuch of the Terms of Eaſter or Michael- 
mas, as ſhall be next after his Conviction ; but- this extends not to a Con- 
viction by Way. of Action, or Information, as more fully appears from 
the two next Sections. 5 Fe ; 

Set. 41. As to the third Point, viz, In what Manner the Forfeiture 
of twenty Pounds for the Abſence of every Month after a Conviction is to 


be recovered, it ſeems needleſs to enquire how far it may be recovered by 
an Action or Information for it at the King's Suit, inaſmuch as the ſaid 
Statutes of 29 El. 6. & 3 ac. 1. have made a moſt effectual Proviſion for 


the Payment of it, by expreſly enacting, That every ſuch Offender, being 


once convicted, (hall for every Month after ſuch Conviction, without any other 


Indictment or Conviction, pay into the Exchequer twice in the Year, viz. in 
every Eaſter and Michaelmas Term, as much as ſhall then remain unpaid, 
after the Rate of twenty Pounds for every Month after a Conviction, and 
that for a Default herein the King may ſeize all the Goods, and two Parts 


of the Hereditaments of fuch an Offender, &c. 


Se. 42, But it ſeemeth that theſe Clauſes extend not to any Convic- . 

Ps 2 hes ED 5 | re Cawley 102, 
tiom upon an Information, or Action, &c. but only to a Conviction upon an oz. 
Indictment, for there is no other Suit referred to beſides that of Indictment; 
alſo it is ſaid, that the ſaid Clauſes extend to no Convictions by Verdict 
or otherwiſe, unleſs Judgment be given thereon ; becauſe, till then nothing Vide ſupra, 
© «+ | 1 th ſ. G d it { f. : Sect. 8. 
is forfeited, And from the ſame Ground it ſeems to follow, That they 


would not have extended to a Conviction by Default upon Proclamation, 


if there had been no other Words in the Statute to this Purpoſe, than thoſe 

by which it is enacted, That ſuch a Default recorded ſhall be as ſufficient vide infra, 
a Convidtion in Law of the ſaid Offence, whereof the Party Rlandeth in- Se. 56. 
difled, as if upon the ſame IndiFment a Trial by Verdict thereupon had 
proceeded and been recorded, which Words of themſelves can by no Means 

make ſuch a Conviction amount to a Judgment after Verdict, without 

which there can be no Forfeiture upon any other Conviction ; and therefore 


it ſeemeth that the Forfeiture cauſed by ſuch a Conviction muſt depend See 29 Fl. 6. 


upon the other Clauſes of the ſaid Statutes, and the conſtant Tenor of our Bar. 6. 
Law Books, which ſeem to ſuppoſe that a Perſon ſo convicted ſhall be EE 
liable to the ſaid Forfeitures, as much as one, againſt whom a Judgment is Cawley 103, 
exprelly given. 5 104. 

Sect. 43. As to the ſecond general Branch of this Head, v/z. In what 
Manner Offenders of this Nature are to be proſecuted for the Forfeiture of 
Lands or Goods, it appeareth from the 13th, 14th, 15th, 17th, 18th, 40th 
and 41ſt Sections of this Chapter, that the King hath his Election either to 
ſeize all the Goods and two Parts of the Hereditaments and Leaſes of the 
Offender, upon his making Default in the Payment of twenty Pounds, both 
for every Month contained in an Indictment, whereon he ſhall be convicted, 
and alſo for every Month ſubſequent, or elſe to refuſe the ſaid Penalty of 
twenty Pounds a Month, and thereupon. to ſeize two Parts of the Heredi- 


taments and Leaſes of the Offender, 


Sed, 


1 ay "Y "i "4 
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47, 55, 60. 
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Seck. 44. It alſo appeareth from what hath been ſaid in the forty-ſe- 


cond Section of this Chapter, that the King hath this Advantage of ſeizing 


the Lands and Goods of the Offender upon no other Conviction, but ſuch 
as followeth an Indictment, nor even upon ſuch a Conviction without a 
udoment, unleſs it be cauſed by a Default upon a Proclamation ; there- 
fore I ſhall add no more to this Head, except theſe two tollowing Obſer- 
vations : | i | . 
Sect. 45. I. That the King cannot ſeize the Lands, till it appears by 


1e t4 the Return of an Inquiſition to that Purpoſe to be awarded, of what Lands, 
Plowd. 486. Fc. the Offender was ſeized, becauſe the King's Title to Lands ought al- 


ways to appear of Record. 


Bro. Coro. 2, 


14, 25, 45, the Goods, but not grant them over, without ſuch an Inquiſition, 


* abilities, and other Inconveniences, Offenders of this Kind are liable unto, 


2 Rol. Ab. ; . . 
184. pl. 3. it is enacted by 3 Fac. 1. 5. Par. 8. That no Recuſant convict ſhall practice 


either the Common or Civil Law, or Phyſick, or uſe the Trade of an Apo- 
thecary, or be Fudge or Miniſter of any Court, or bear any Office in Camp, 
Troop, or Company of Soldiers, or in any Ship, or Fortreſs, but ſhall be utterly 
diſabled for the ſame, and forfeit for every ſuch Offence one hundred Pounds, 
Sect. 48. Alſo it is farther enacted by the ſaid Statute of 3 Zac. 1, 5. 
Par. 22, That ſuch Recuſants, as ſhall be convicted at the Time of the 
Dea:h of any Teſtator, or at the Time of the Granting of any Adminiſtration, 
ſhall be diſabled to be Executors or Adminiſtrators ; and that no ſuch Per- 
ſons ſhall be Guardians to any Child, &c, | 5 5 
Sect. 49. And it is enacted by 23 El. 1. That every Perſon forbearing 
the Church twelve Months, ſhall on Certificate thereof into the King's Bench 
by the Ordinary, a Fuſtice of Aſize and Gaol-Delivery, or a Juſtice of Peace 
of the County where ſuch Offender ſhall duell or be, be bound with tao ſuf- 
ficient Sureties in the Sum of two bundred Pounds at the leaſt to the Good Be- 
haviocur, and ſo continue bound until ſuch Offender ſhall conform himſelf, &c. 
Seck. 50. As to the fourth general Head of this Chapter, viz. By what 
Means Offenders of this Nature may be diſcharged from the ſaid Forfei- 
tures, Gc. it is enacted by 23 El. 1. Par. 10. That every Perſon guilty of the 
above-mentioned Offences, who ſhall, before he be thereof indicted, or at his 
Arraignment or Trial before Judgment, ſubmit and conform himſelf before 
the Biſhop of the Dioceſe where he ſhall be reſident, or before the Juſtices 


where he ſhall be indicted, arraigned, or tried, (having not before made like 


Submſfion at any his Trial, being indicted for his firſt like Offence,) ſhall 
uon his Recognition of ſuch Submiſſion in open Aſjizes, or Seſſions of the Coun- 
ty where ſuch Perſon ſhall be reſident, be diſcharged of all and every the ſaid 
Offences againſt the ſaid Statute, &c, 

Sect. 51. Alſo it is enacted by 29 El. 6. Par. 6. That whenſoever any ſuch 
Offender ſhall make Submiſſion, and become conformable, according to the Form 
limited by the above mentioned Statute of 23 El. 1. or ſhall fortune to die, 
that thenno Forfeiture of twenty Pounds for any Month, or Seizure of the Lands 
of the ſame Offender, from and after ſuch Submiſſion and Conformity, or 
Death, and full Satisfaction of all the Arrearages of twenty Pounds Month. 


ly, before ſuch Seizure due or payable, ſhall enſue, or be continued againſt 


fuch Offender, ſo long as the ſame Perſon ſhall continue in coming to Divine 
Service, according to the Intent of the ſaid Statute, | 

Secth. 52. But this Statute being thought not to give ſufficient En- 
couragement to ſuch Perſons to conform to the Church, becauſe, by the 


moſt favourable Conſtruction that could be made, it ſtill obliged them 
4 to 


Se#. 46. II. That the King, according to the better Opinion, may ſeize 
Sect. 47. As to the third general Head of this Chapter, vis. What Diſ. 
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to pay ſuch Debts as were due to the King by Force of a Judgment, it 1Rol.Rep.g4: 
was enacted by 1 Fac. 1. 4. Par. 2. That a Recuſant, conforming himſelf ac- 
cording to the Meaning of the above mentioned Statutes, &c. ſhall, during ſuch 
Conformity, be diſcharged of all Penalties, which he might otherwiſe ſuſtain by 
reaſon of his Recuſancy. g. = 
Seck. 53. And it hath been reſolved, that ſuch Conformity may, by Force Raym. 391, 
of this Statute, be pleaded, as well to the Suit of an Informer as to that of 465. , 
the King; and that after Judgment it will be a good Ground for an Audita , = wy 
Querela againſt an Informer; and allo may be pleaded againſt the King i Rol. Rep. 95. 
before Execution awarded, 1 1 „„ * 3245 
| Sef. 34. However, there ſeems to be no Remedy for ſuch a Perſon to 347 l 130. 
get a Reſtitution of ſuch of the Profits of his Lands, as have been actually 
Sec. 55. It ſeemed very doubtful, before 1 Fac. 1. 4. how far the Lands Lane 92, 93. 
of an Heir were chargeable with the Forfeitures incurred by his Anceſtor in 106. 
reſpect of his Recuſancy; but this ſeems to be for the moſt part cleared by 1 _ 
the 3d, 4th and gth Paragraphs of that Statute, by which it is enacted, 
That the Heir, if he be no Recuſant, or were ſuch, and conform, (hall be 
freed from all Penalties happening upon him by reaſon of his Anceſtor's Recu- 
fancy, unleſs the two Parts of the Lands were ſeized by the King in the Au- 
ceftor's Life, in which Caſe they ſhall continue in the King's Hands till the 
whole Debt ſhall be levied, But it is farther enafted, that the King ſhall 
not extend the other third Part of the Lands for the ſaid Penalty, -. 
Sect. 56. It ſeems by the manifeſt Purport of this Statute, that th 
Heir of a Recuſant, being alſo a Recufant himſelf, has no Remedy, but 
by conforming, to free his Fee-Simple Lands from any of the Forfeitures 
incurred by the Conviction of bis Anceſtor, whether the Lands were ſeized 
in the Anceſtor's Life or not: However, it is ſaid, that the Land in Fee- Moore a. 
Tail, which he claims from ſuch Anceſtor, is no Way chargeable after 1Rol.Rep.94. 
| the Death of the Anceſtor, with any Forfeitures upon a Convidion C19. El- 846. 
by Proclamation (which has no greater Effect than a Verdict recorded) 110, 1 
but only with ſuch, as are due upon a judgment; which, as it is agreed, 151, 152. 
charge an Heir in Tail by Force of 33 H. 8. 39. Par. 29. which makes an 
Heir chargeable with the Debts of his Anceſtor by Judgment, Recognizance, 
Obligation, or other Specialty; but perhaps the Authority of thoſe Opinions 
may juſtly be queſtioned : For tho' a Conviction by Proclamation amount 
not to a Judgment, yet ſurely it cannot be inferior to an Obligation: And | 
therefore . s Books cited in the Margin are miſreported in this Par- vide Supta 
ticular, and the more proper Diſtinction may be this; That an Heir in Tail Sect. 32. 
is chargeable only with the Forfeitures for thoſe Months, which are con- 
tained in the Indictment itſelf, on which a Judgment is afterwards given, 
or a Conviction by Proclamation recorded, and not for the Months ſubſe- 
quent to ſuch Conviction, or Proclamation, inaſmuch as the firſt ſeena to 
be Debts appearing of Record, the latter not; and the ſame Diſtinction 
ſeems applicable to ſuch Lands in Tail of an Heir who conforms, as were 
ſeized in the Anceſtor's Life ; but it is clear, that ſuch only of his Lands 
C7 as were fo ſeized are in any Caſe liable, whether he claim them in Fee- 
L Simple or Tail. | 
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Of Popiſh Recuſancy. 


CHAP. Xl. 


0 of the 0 72 of . Hering hers to be abjen frm Church. 


AVING ſhewn how far all Perſons in general are puniſhable for their 

own Abſence from the Church, I am now to ſhew how far they 

may be puniſhed for the Abſence of others ; as to which it is enacted by 
3 Jac. 1. 4. Par. 32, 33, 34- That whoſoever ſhall retain or keep in his Ser- 
— Fee, or Livery, or ſhall willingly maintain, retain, relieve, keep, or 
Harbour, in his Houfe, any Servant, Sojourner, or Stranger, (except a Father, 


or Mother wanti ng, without Fraud, or Covin, other Habitation, or ſufficient 
Maintenance, and alſo except a Ward, or Perſon committed to the Cuſtody of 


another by Authority) who ſhall not go to ſome Church or Chapel, or uſual 
Place of Common Prayer, to hear Divine Service, but ſhall forbear the ſame 


for the Space of one Month, &c. ſhall for every Month, that he fhall keep yu 
Servant, &c. 9 ten Pounds, 


CHAP. XII. 
bo Popiſh Recuſancy. 


N D now we are come to Offences againſt che: Eftabliſhed Church; ; 
more immediately relating to thoſe of the Popiſh * wer the 


£ underſtanding whereof I ſhall confider : 1 11 ) a + vd 


1. The above e Offence of not coming to Church; 10 far as 


It particularly concerns thoſe of this Perſuaſion, 
2. The Offence of ſaying or hearing Maſs, or other Popiſh e (3 


3. The Offence of not making a Declaration againſt Popery. 
4. The Offence of promoting or encouraging the Popith Religion. 


And firſt as to the ſaid Offence of not coming to Church, ſo far as it 
ticularly concerns thoſe. of the Popiſh Religion; who in reſped hereof are 
commonty called he ern Recuſants, I ſhall conſider ; 


1, How far ach Recuſants are e puniſhable in their own Perſons, , 
2, How far they make others ou to be puniſhed. | | 


As to the firſt of; theſe Points, VIS. How far: ſach 3 are pu- 
niſhable in their own Perſons, it is to be obſerved, that they are not 
only liable to all the F orfeitures and Diſabilities, and other Inconveni- 
ences mentioned in Chap. 10. but alſo to many particular Diſabilities, Re- 
ſtraints and Forfeitures, and other Inconveniences to which no others are 


liable. 
And firſt they are put under the following Diſabilities, 


1. That of bringing an Action. 


2. That 
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2. That of preſenting to a Church. 
3. That of bearing any public Office, or Charge. 
That of claiming any Part of a Huſband's perſonal Eſtate. 
c. That of claiming an Eſtate by Courteſy, or by Way of Dower, after 
a Marriage againſt Law. | 
Secondly they are put under the following Reſtraints, 
1. From going above five Miles from Home. 
2. From coming to Court, 
3. From keeping Arms. 
4. From coming within ten Miles of Londen. 
Thirdly, They are liable to the following Forfeitures, 
1. That of two Parts of a Jointure or Dower, _. 1 1 
2. That of twenty Pounds for not receiving the Sacrament yearly after 
Conformity. _ 
That of one Hundred Pounds for an unlawful Marriage, 
That of one Hundred Pounds for an Omiſſion of lawful — 
gen of Twenty Pounds for an unlawful Burial. 
Lady They are ſubject to the following Inconveniences, ö 
1. That their Houſes may be ſearched for Reliques, whether they be 
Men or Women, 
2. If they be Women and carried, that they may be — Go. 


Fed. 1. As to 1 firſt of the ſaid Diſabilities, vis. That of bringing an 
Action, it is enacted by 3 Jac. 1. 5. Par. 11, 12. That every Popiſh Recu- 
fant convitt ſhall land to all Intents and Purpoſes diſabled, as a Perſon lau- 


fully excommunicated, and as if ſuch Per ſun had been fo denounced and excom- 


municated according to the Laws of this Realm until he or ſhe ſhall conform, 
&c. And that every Perſon, ſued by ſuch Perſon ſo diſabled, may plead the 


fame in diſabling of ſuch Plaintiff, as if be or ſhe were excommunicated by 


Sentence in the Ecclefiaſtical Court. Except the Aclion of fuch Recuſant do 
concern ſome Hereditament or Leaſe, which is not to be ſeized into the King's 
Hands by Force of ſome Law concerning Recuſancy. 

la the Expoſition hereof it hath been reſolved, 

Sect. 2. I. That the Plea of ſuch a Conviction, like all ads Pleas in _ 89. 
Diſability, ought to be pleaded before Imparlance, and alſo to conclude with L 75 Lo 
a Demand if the Plaintiff ſhall be anſwered. Hletl. 18. 

Sect. 3. II. That ſuch Plea ought alſo to ſhew before what Juſtices the Noy 89. 
Conviction was, that the Court may know where to ſend for a Certificate Latch 176. 
thereof, if it be denied ; and alſo that the Record itſelf, or at leaſt a Certificate 3 Lev. 333, 
thereof, ought to be immediately produced, according to the general Rule 5357 
of the Law, as to all dilatory Pleas grounded upon Records. 

Sed. 4. III. That if after ſuch a Plea it be certified that the Plaintiff 
hath conformed, and thereupon the Defendant be ordered to plead in chief, Hetl, 176. 
and then the Plaintiff relapſe and be conyict again, the Defendant cannot 
plead the fame in Diſability a ſecond Time. 

Sect. 5. IV. That it muſt appear either from the Conviction itſelf, or 
by proper Averments, that the Plaintiff is convicted of Popiſh Recuſancy, 
becauſe no Recuſants, except Popiſn ones, are within the ſaid Clauſe; 3 Lev. 333, 


however that this is ſufficiently ſet forthpby alledging that the Plaintiff 3 334, 11, 12. 


being Papalis Recuſans, was indicted and convicted Wannen Jormam Sta- , 156 e 8s, 


DN ſame Point 
Sec. 6. And ſome have gone ſo far as to hold, That all Popiſh Recu-, ſeems ad- 


*mitted, State 


ſants convict may be taken up by the Writ * De Excommunicato capiendo, Trials Vol. 1. 


and that they are not to be admitted as competent Witneſſes in any fol. 268. 
| Cauſe ; Vol. 255 425- 


2 
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Cauſe ; but this ſeems to be a Conſtruction over ſevere: For inaſmuch as 
this, like all other Penal Statutes, ought to be conſtrued ſtrictly, and the 
Words thereof are no more than, That ſuch Perſons ſhall ſtand diſabled, 
Gr. as Perſons lawfully excommunicate, &c, and the Purport thereof may 


be fully ſatisfied by the Diſability to bring any Action, it ſeems to be too 


rigorous to carry them farther, | 
Seck. 7. As to the ſecond of the ſaid Diſabilities, vig. That of preſenting 


to a Church, the ſame being at this Day extended by 12 Ann. 2. to all 


Perſons making Profeſſion of the Popiſh Religion, I ſhall refer the Reader, 
for the Matters relating to this Head, to Chap, 1 5, wherein is ſhewn how 
penal it is, barely to profeſs the ſaid Religion ; and I (hall only take Notice 
in this Place, that by 1 Gul. & Mar. 26. Par. 4. 1f the Truftee, Mortgagee, 
or Grantee of any Aovidante, whereof the Truſt ſhall be for any Popiſh. Re- 


cuſant convict, (hall preſent without giving Notice in Writing of the Avoid- 


ance, to the Univerfity, &c. within three Months after the Avoidance, be for- 


feits five hundred Pounds, 


Sect. 8. As to the third of the faid Diſabilities, viz. That of bearing any 
public Office or Charge, it is enacted by 3 Far. 1. 5. Par. 9. That no Popiſh 
Recuſamt cnnviłt ſhall exerciſe any publick Office or Charge in the Common- 


| wealth, but fhall be utterly diſabled to exerciſe the ſame, by bimelf or bis 


beg. 9. It is obſervable, that this Clauſe is more ſtrongly penned than 
that, which immediately precedes it, relating to all Recufantsin general, as to 
the following Particular: | . | 

1. That this extends to all public. Offices and Charges in general, whereas 
the former extends only to thoſe which are particularly enumerated. 

2. That this expreſly diſables a Popiſh Recuſant to exerciſe ſuch an 


Office by bimſeif or his Deputy, but the other ſays nothing at all of the 
_ Exerciſe of an Office by a Deputy. 


| Se#. 10. As to the Fourth of the faid Diſabilities, viz. That of claim- 
ing any Part of a Huſband's perſonal Eſtate, it is enacted by 3 Fac. 1. 5. 
Par. 10. That every Woman, being a Pop1ſh Recuſant convict (ber Hushand not 


anding convicted of- Popiſh Recuſancy) which fhall not conform herſelf and 


remain conform d, but ſhall forbear to repair to ſome Church or aſual Place of 


Common Prayer, and there hear Divine Service and Sermon, if any then be, 
end receive the Sacrament of the Lord's Supper, according to the Laws of 


this Realm, by the Space of one whole Year next before the Death of her ſaid 
Husband, ſball not only be diſabled to be Executrix or Adminiſtratrix of her 
faid Husband, but alſo to have or demand any Part of her ſaid Husband's Goods 
or Chattels, by any Law, Cuſlom or Uſage whatſoever ; and by 3 Fac. 1. 5. Par. 
13. Every Woman is put under the like Diſability, being a Pepiſb Recuſant, 
who ſhall be married otherwiſe than according to the Church of England. 

Sef, 11. As to the fifth of the ſaid Diſabilities, viz. That of claiming 
an Eftate by the Courteſy, or by Way of Dower, Gc. it is enacted by 3 Fac. 
1. 5. Par. 13. That every Man avho, being a Popiſh Recuſant convict, ſhall 
be married otherwiſe than in ſome open Church or Chapel, and otherwiſe than 
according to the Orders of the Church of England, by a Minifter lawfully au- 
thorixeu, fhall be diſabled to baue any Eflate, as Tenant by the Courteſy ; and 
that every Woman, being a Popiſh Recuſunt convif, who ſhall be married in 
other Form than as aforeſaid, fhall be diſabled to claim her Dower or Join- 
ture, or Widow's Eſtate, &c. 7 

Set. 12. As to the firſt of the above mentioned Reftraints, biz. That 
from going above five Miles from Home, Sc. it is enacted by 435 El. 2. 


and 3 Fac. 1. 5. Par, 6, 7. That every Popiſb Recuſant convict ſhall repair ts 


2 | his 
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Jon do within the Term next after ſuch his coming or remaining, take the Oaths 


ſuch neceſſary Weapons as ſhall be allowed him by the ſaid four Fuftices, for the 


Jame, that then every Perſon ſo offending ſhall forfeit bis ſaid Armour, &c. and 
; H - 
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his Place of Dwelling, &c. and not remove above five Miles from thence, unle{s 
he be urged by Proceſs, &c. or have a Licence from the Privy Council, &c. or 
under the Hands and Seals of four Fuſtices of Peace, with the Aſſent in Wri- 
ting of the Lieutenant of the County, or of the Biſhop, &c. (every Licence of 
which Kind by Juſtices of Peace muſt expreſs both the particular Cauſe and the 
Time for which it is given, and ought not to be granted without 4 previous 
Oath of ſome reaſonable Cauſe,) under Pain of forfeiting all bis Goods and He- see Cawley 
reditaments, (whether Freehold or Copybold,) for his Life, or of abjuring the 128, 129, &c. 
Realm, if he be not worth twenty Marks a Year, or forty Pounds in Goods, . 208. 
unleſs he recant before Conviction, and alſo continue conformable. 

Sect. 13. Note, That the Privy Council may grant ſuch Licence with- 
out any Special Cauſe or Oath, Sc. but that the Juſtices of Peace cannot: 
And it hath been reſolved, That in Pleading a Licence of Juſtices of Peace, 

ou muſt expreſly ſhew, that it was made under their Hands and Seals, Cro jac. 352. 

and alſo ſet forth the Cauſe in particular for which it was granted, and the 1Rol.Re.1o8, 
Time for which it was limited, and that the Party was ſworn to the Truth M99 836. 
of ſuch Cauſe, &c. FFC e 

Sect. 14. It is ſaid, That if the ſame Perſon be both a Juſtice. of Cro. Ja. 352. 


1 Rol. Re. 108. 


Peace and a Lieutenant, he cannot both join in a Licence as Juſtice of Moor 836. 


Peace, and allo give his Aſſent as Lieutenant, but can only act in ong Ca- 
pacity. | | GS 9 
Sect. 15. It ſeems that the Miles ſhall be computed according to the 
Engliſb Manner, allowing 5280 Foot, or: 1760 Yards to each Mile, and Cawley 130, 


131. 


that the ſame ſhall be reckoned not by ſtrait Lines, as a Bird or Arrow i is 


may fly, but according to the neareſt and moſt uſual Way. 


Sect. 16. As to the ſecond of the above mentioned Reſtraints, viz. That 
which relates to the coming to Court, it is enacted by 3 Jac. 1. 5. Par, 2. 
That no Popiſh Recuſant convict ſhall come into the Court or Houſe where the 
King or his Heir apparent ſhall be, unleſs he be commanded jo to do by the King, 
upon Pain of one hundred Pounds, &c. And it is farther enacted by 30 Car. 2. 
St. 2. Par. 5, 6. That every Popiſh Recuſant convict, who ſhall come adviſedly 
into, or remain in the Preſenie of the King and Queen, or ſhall come into the 
Court or Houſe where they or any of them reſide, ſhall be dijabled to hold or ex- 
ecute any Office or Place of Truſt Civil or Military, or to ſue in Law or 
Equity, or to be an Executor, &c. or capable of any Legacy or Deed of Gift, 
and (hall forfeit for every wilful Offence five hundred Pounds, unleſs ſuch Per- 


of Allegiance and Supremacy, and make the Declaration againſt Tran ſiibſtan- 
tiation and the Invocation of Saints, &c, in the Court of Chancery, 

Sec. 17. As to the Third of the above mentioned Reſtraints, viz. 
That which relates to the keeping of Arms, it is enacted by 3 Fac. 1. 5. Par. 
27, 28, 29. That all ſuch Armour, Gun-powder, and Munition, of whatſoever 
Kinds, as any Popiſh Recuſant convict ſhall have in his own Houſe or elſewhere, 
or in the Poſſeſſion of any other at his Diſpoſition, ſhall be taken from him by 


Warrant of four Fuſtices of Peace at their General or Quarter-Seſſions, (except 


Defence of his Perſon or Houſe) and that the ſaid Armour, &c. ſo taken, ſhall 
be kept at the Coft of ſuch Recuſant, in ſuch Place as the ſaid four Fuſtices at 
their ſaid Seſſions ſhall appoint : And that if any ſuch Recuſant having ſuch 
Armour, &c. or if any other Perſon who ſhall have any ſuch Armour, &c, to 
the Uſe of ſuch Recuſant, ſhall refuſe to diſcover to the ſaid Fuſtices, or any of 
them, what Armour he hath, or ſhall let or hinder the Delivery thereof to any of 
the ſaid Fuſtices, or to any other Perſon authorised by their Warrant totake the 


alf 
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alſo be aue ae fot three Months without Bail, by Warrant from any Juſtices 
of Peace of ſuch County. And it is further enacted, That notwithjianding the 
taking away ſuch Armour, &c. yet ſuch Recuſant ſhall be charged with the main- 
taining of the ſame, and with the providing of a Horſe, &c. in uch Sort as 


| others of bis Majeſty's Subjefs. Alſo it is further enacted by 1 Wil. & 


Mar. 15. That no reputed Papiſt refuſing to make the ſaid Declaration againſt 
Popery, mentioned 1 in 30 Car, fhall keep Arms; as it is ſet forth more at large 
Chap. 14. Sect. 4 

Sect. 18. As to the fourth of the above mentioned Reſtraints, viz, That 
which relates to the coming within ten Miles of London, it is enacted by 
3 Fac. 1. 5. Par. 4, 5. That no Popiſh Recuſant, &c. Gali remain within 
the Compaſs of ten Mile of London under Pain of one bundred Pounds, ex- 
cept ſuch Perſons as, at the Time of the ſaid Ad, did uſe ſome Trade, My- 
ftery, or manual Occupation in London, &c. and fuch as ſhall have their 12 
Dwelling in London, &c. Alſo reputed Papiſts, refuſing to make the De- 
claration mentioned in the precedent Sections, are to be removed from Lon- 
don, &c. by Force of 1 Will. S Mar. q. which is ſet forth more at large in 
Chap. 14. Sect. 3. 

Sect. 19. As to the firſt of the above mentioned Forfeitures, viz. T hat 
of two Parts of a Jointure or Dower, it is enacted by 3 Fac. 1. 5. Par. 10. 
That every married Woman, being a Popiſh Recuſant convict, (her Husband 
not fignding convicted of Pop; ſo Recuſancy) who ſhall not confirm herſelf and 
remain conformed, but ſhall forbear to repair to ſome Church or uſual Place of 
Common Prayer, and there to hear Divine Service and Sermon, if any then be, 
and receive the Sarament of the Lord's Supper, according to the Laws of this 
Realm, within one Year next before the Death of ber ſaid Husband, ſhall for- 


feit 10 the King the Profits of two Parts of ber Fointure and Dower of any 


Heredi taments of her ſaid Husband, &c. 

Seck. 20. As to. the fecond of the above mentioned Forfeitures, viz. 
That, of twenty Pounds, &c. for not receiving the Sacrament yearly after 
Conformity, it is enacted by 3 Jac. 1. 4. Par. 2, 3. That if any Popiſb Ne- 
cuſant convict, who bath conformed himſelf to the Church, &c. ſball not re- 
ceive the Sacrament in his own Pariſh Church, &c. within one Year after his 
Conformity, he ſhall forfeit twenty Pounds, and for the ſecond Year Jarl Pounds, 
and for every Year after ſixty Pounds, &c. 

Seck. 21. As to the third of the above mentioned Forkltures, VIZ. 
That of one hundred Pounds for an unlawful Marriage, it is enacted by 
3 Fac. 1. 5. Par. 13. That every Popiſh Recuſant convict, who ſhall be mar- 


ried to a . who is no Inheritrix, otherwiſe than according to the Church 


of England; ſhall forfeit one hundred Pounds. 
Seft. 22. As to the fourth of the above mentioned Forfeitures, viz. 


That of one hundred Pounds for the Omiſſion of a lawful Baptiſm, it is 
enacted by 3 Fac. 1. 5. Par. 14. That every Popiſh Recuſant who ſhall not, 
cauſe his or her Child to be baptized, within one Month after its Birth, by a 
lawful Miniſter, &c. ſhall forfeit one hundred Pounds, &c. 

Sect. 23. As to the fifth of the above mentioned Forfeitures, vig. That 
of twenty Pounds for an unlawful Burial, it is enacted by 3 ac. Fo 6 
Par. 15. That if any Popiſh Recuſant, not being excommunicate, ſhall be buried 
in any other Place than in the Church or Church. yard, or not er ng to the 
Eccleſiaſtical Laws of this Realm, the Executors, &c. of ſuch Recuſant, know- 
ing the ſame, or the Party that cauſeth him to be ſo. buried, ſhall forfeit {wwenty 


Pounds, &c. 
Sect. 24. As to the Inconvenience. to which all ſuch Offenders are 


liable, viz. That of having their Houſes ſearched for Reliques, &c. 
I it 


8 7 
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Chap. 13 Of Offences in ſajing Maſs, &c. 
it is enacted by 3 Jac. 1. 5. Par. 26. That any two Fuſlices of Peace, and all 
Mayors, Bailiſis, and chief Officers of Cities and Towns Corporate, in their 
reſpective Juriſdictions, may ſearch the Houſe and Lodgings of every Popiſh 
Recuſant convict for Poprſh Books and Reliquies ; and that if any Altar, Pix, 
Beads, Pictures, or ſuch like Popiſh Relique, or any Popiſh Book, be found 
in the Cuſtody of ſuch Perſon, as, in the Opinion of the jaia Juſtices, &c. ſhall 
be tinmeet for him or her to have or uſe, it ſhall be defaced and burnt, if it 
be meet to be burnt; and if it be a Crucifix, or other Relique of any Price, 
the ſame ſhall be defaced at the General Quarter-Seſſions in the County where 
it ſhall be found, and then reſtored to the Owner, 

Sect. 25, As to the Inconvenience to which ſuch Offenders being Femes- 
Covert are liable, v/z. that of being committed, it is enacted by FT Jari. 
6. Par. 28. That if any married Woman, being a Popiſh Recuſant convict, 


ſhall not, within three Months after her Conviction, conform herſelf, and repair 


10 Church and receive the Sacrament, &c. ſhe may be committed to Priſon by 
one of the Privy Council, or by the Biſhop, if ſhe be a Baroneſs; or if under 
that Degree by two Fuſtices of Peace, whereof one to be of the Quorum, there 
to remain till ſhe perform, &c. unleſs the Husband will pay to the King ten 
Pounds a Month for her Offence, or elſe the third Part of all his Lands, &c. 
at the Choice of the Husband, &c. 

Sect. 20. And now I am to conſider in the ſecond Place, how far ſuch 
Recuſants make others liable to be puniſhed; as to which it is to be ob- 
ſerved, That the Husband of a Popiſh Recuſant convict is not only liable to 
the Forfeiture of ten Pounds a Month for the Abſence of any of his Servants 


from Church, by Force of 1 Zac. 1. which is ſet forth more at large in the 


foregoing Chapter, but is alſo utterly dijabled, by the ninth Paragraph of 
the ſaid Statute, to exerciſe any Publick Office or Charge in the Common-wealth 
by himſelf or by his Deputy; (except ſuch Husband himſelf, and his Children, 
which ſhall be above the Age of nine Years abiding with him, and his Ser- 
vants in the Houſhold, ſhall once every Month at leaſt, not having any reaſonable 
Excuſe to the contrary, repair to ſome Church or Chapel uſual for Divine 


Service, and there hear Divine Service; and the ſaid Husband, and ſuch bis 


Children and Servants, as are of meet Age, receive the Sacrament of the 
Lord's Supper, at ſuch Times as are limited by the Laws of this Realm, and 
do bring up his faid Children in the true Religion.) 


Seck. 27. Alſo it is farther enacted by the ſaid Statute of „ 


Par. 26. That the Houſe of one whoſe Wife is a Popiſh Recuſant convict, may 
be ſearched by any tao Juſtices of Peace, &c. for Popiſh Books, Re. 


1 


, Offences in ſaying or hearing Maſs or other 2 22 


Hervice. 


Sect. 1. A to the Offence in ſaying or hearing Maſs, it is enacted by 


23 El. 1. Par, 4. That every Perſen, who ſhall jay or fing Maſs, 
being therefore lawfully convict, ſhall forfeit two hundred Marks, and be com- 


mitted to Priſon in the next Gaol, there to remain by the Space of one Year, 


and from thenceforth till he have paid the ſaid Sum of te hundred Marks ; 


and 
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and that every Perſon, who ſhall willingly hear Maſs, ſhall forfeit the Sum of 


one hundred Marks, and ſuffer a Year's Impriſonment. 
Sect. 2. And it is enacted by 11 & 12 Will. 3, 4. Par. 2, 3, 4, 5. That 


every Perſon, who ſhall apprebend any Popiſh Biſhop, Prieſt, or Jeſuit, and 


proſecute him to Conviction for ſaying Maſs, or exerciſing any other Part of 
the Function of a Popiſh Biſhop or Prieſt, ſhall receive one hundred Pounds of 


the Sheriff, and that every ſuch Popiſh Biſhop, &c. (except, being a Foreigner, 
he be entered in the Secretary's 72 and officiate only in the Houje of a 


Foreign Miniſter,) ſhall be adjudged to FR Emprifonments 


C H A *. . 


07 the O fence of not making a Declaration ae, 
Popery. | 


HE Offence of refuſing to make a Rebe againſt ſome of the 
principal Doctrines of the Popiſh Ow puts all Perſons Vece the 


elbe Reſtraints: 


1. From ſitting in Parliament. 
2. From holding a Place at Court. 
3. From living witbin ten Miles of London. 


4. From keeping Arms. 
Alſo it 4 them under a Diſability of preſenting to a Church, 


Sea. 1. As to the firſt of the above mentioned Reſtraints, vis. That 
which relates to the ſitting in Parliament, it is enacted by 30 Car. 2. Stat. 2. 


Chap. 1. That no Peer ſhall vote or make his Proxy in the Houſe of Peers, or 


f * during any Debate; and that no Member of the Houſe of Commons 
ſhall vote or fit there during any Debate after the Speaker 1s choſen, until ſuch 
Peer or Member ſhall take the Oaths of Allegiance and Supremacy, aud make a 
Declaration of bis Belief that there is no Tranſubſtantiation in the Sacrament 
of the Lord's Supper ; and that the Invocation or Adoration of the Virgin 
Mary, or any other Saint, and the Sacrifice of the Maſs, as they are now uſed 


in the Church of Rome, are Superſtitious and Idolatrous, &c. on Pain that 
every ſuch Offender ſhall be adjudged a Popiſh Recuſant convid, and diſabled © 


to hold or execute any Office, &c. or from thenceforth to fit or vote in hang 
Houſe of Parliament, to fue in Law or Equity, or to be Guardian, Executs 


or Adminiſtrator, or capable of any Legacy er Deed of Gift, and ſhall for | 


feit for every wilful Offence five hundred Pounds. 
Sef. 2, As to the ſecond of the above 8 Reſtraints, VIZ. 


That which relates to the holding a Place at Court, it is enacted by the 
ſaid Statute of 30 Car. 2. Stat. 2. Par. 9, 12, 13. That every Perſein vc lo 
ſhall be a fworn Servant to the King, ſhall take the ſaid Oaths, and make and 


 ſubſeribe the ſaid Declaration in Chancery, the next Term after he ſhall be ſo 
ſworn a Servant, &c. And that if any ſuch Perſon, neglecting fo to do, ſhall ad- 


viſedly come into or remain in the Preſence of the King or Queen, or ſhall come 
into the Court or Houſe where they are or any of them reſide, he ſhall ſuffer all the 


Penalties expreſſed in the forgoing Section, unleſs ſuch Perſon ſo coming inte 
the 
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the King's Preſence, &c. ſhall firſt have Licence ſo to do, by Warrant under 

the Hands and Seals of fix Privy Counſellors, by Order of the Privy Council, 

upon ſome urgent Occaſion therein to be expreſſed, which Licence ſhall not ex- 

ceed ten Days, und (hall be firſt filed, &c. in the Petty-Bag Office, for any 
Body to view without Fee, &c. and no Perſon be licenſed for above thirty Days 

in one Year, ED | 

Seck. 3. As to the third of the above mentioned Reſtraints, vi/z. That 

which relates to the living within ten Miles of London, it is enacted by 
I Will. & Mar. . That every Juſtice of Peace in London and Weſtminſter, 

and within ten Miles thereof, ſhall cauſe to be arreſted, and brought before him 

all reputed Papiſts (except Foreigners, being Merchants, or menial Servants te 

ſome Ambaſſador or public Agent, and except all ſuch as uſed ſome Trade, See Chap. 12. 
Myſtery, or ſome manual Occupation at the time of the ſaid Ad, in London, 8. 18. 
&c. and alſo except all ſuch Perſons as had their Dwelling in London, &c. 
within fix Months before the thirteenth of February 1688, and no Dwelling 
elſewhere, and certified their Names to the Seffions before the firf of Auguſt 
1689) and that every ſuch Fuſtice ſhall tender the ſaid Declaration to every ſuch 
Perſon, and that every ſuch Perſon refuſing the ſame, and afterwards remain- 

ing in London, &c. or within ten Miles thereof, or being certified to the 
King's Bench or YQuarter-Seſſions, at the next Term or Seſſions, as having 
refuſed to make the jaid Declaration, and neglecting to make the ſame in ſuch 
Court, (hall ſuffer as a Popiſh Recuſant convict, &c. 

Sec. 4. As to the fourth of the above mentioned Reſtraints, viz. That 
which relates to the keeping Arms, it is enacted by 1 Vill. & Mar. 15. That 

any two Juſtices of the Peace may and ought to tender 5 2 Declaration to any 
Perſon whom they ſhall know or ſuſpect, or have Information cf, as being a 
Papiſt, or ſaſpected v0 be ſuch; and that no ſuch Perſon fo required, and not . 8 = 
making and ſubſcribing the ſaid Declaration, or not appearing before the ſaid S. 7. 888 
Juſtices upon Notice to him given, or left at his uſual Abode, by one authorized 
by Warrant under the Hands and Seals of the ſaid Fuſtices, ſhall keep any Arms 

or Ammunition, or Horſe above the Value of five Pounds, in his own Poſſeſ- 
fon, or in the Poſſeſſion of any other Perſon to his Uſe (other than ſuch ne- 
ceſſary Weapons, as ſhall be allowed him by the Quarter-Seſſions for the Defence 

of his Houſe or Perſon) and that any two Juſtices of. Peace, by Warrant under 
their Hands and Seals, may authorize any Perſon in the Day Time, with the 
Aſſiſtance of the Conſtable or his Deputy or the Tithing-man, to ſearch for all 
ſuch Arms, &c. and Horſes, and ſeize them to the King's De; and that the 
faid Fuſtices ſhall deliver the ſaid Arms and Ammunition at the next Quarter- 
Seſſions in open Court; and that whoever ſhall conceal, &c. or ſhall be aiding 10 

the concealing any ſuch Arms or Horſes, ſhall be committed to the common 
Gael, by Warrant under the Hands and Seals of any two Juſtices of Peace, and 

alſo forfeit treble the Value; and that thoſe who diſcover any ſuch Arms or Am- 
munition, ſo as the ſame may be ſeixed, ſhall have the full Value thereof, to be 
awarded to them by the Seſſions, &c. and that ſuch Refuſers of the ſaid De- 
claration, &c. ſhall be diſcharged whenever they ſhall make the ſame. 

SeF. 5. As to the above mentioned Diſability of preſenting to a Church, 
it is enacted by 1 Will. & Mar. 26. That whoever ſhall refuſe to make the 
ſaid Declaration upon ſuch a Tender thereof as is preſcribed by the ſaid Act, 
ſhall be diſabled to preſent to any Benefice, &c. But it ſeems needleſs to ſet 
forth the Clauſe of the ſaid Statute relating to this Matter at large in this 
Place, inaſmuch, as by 12 Anne, 14. All Perſons whatſoever making 
Profeſſion of the Popiſh Religion are under the like Diſability, as will appear 


from Ch. 1 5. Secf. 6, 7, Cc. 
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Of Offences in promoting or encouraging the Popiſb 


Religion, 


FFENCES in promoting or encouraging the Popiſh Religion ſeem 
O to be reducible to the following Heads ; | 


1. Giving or receiving Popiſh Education. 
2. Profeſſing the Popiſh Religion. 
3. Buying or Selling Popiſh Books, 


Seck. 1. The firſt Offence of this Kind, viz. That of giving or receiv-" 
ing Popiſh Education depends upon ſeveral Statutes ; and firſt it is enacted 
by 1 Fac. 1. 4. Par, 6. 7. That if any Perſon or Perſons under the King's 
Obedience ſhall go or ſend, or cauſe to be ſent, any Child or any other Perſon 
under their or any of their Government, beyond the Seas, out of the King's Obe- 
dience, to the Intent to enter into, or reſide in, or repair to any College, &c. of 
any Popiſh Order, Profeſſion or Calling, to be inſtructed, perſuaded, or firength. 
ned in the Popiſh Religion, or in any ſort to profeſs the ſame, every ſuch Perſon 
fo ſending ſuch Child, &c. ſhall forfeit 1001, And every ſuch Perſon, ſo paſſing 
or being ſent, &c. ſhall in reſpecs of him or herſelf only, and not in reſpet# of 
any of his Heirs or Pofterity, be diſabled to inherit, purchaſe, take, have or 
enjoy, any Profits, Hereditaments, Chattels, Debts, Legacies or Sums of Money, 
&c. whatſoever : And that all Eftates, Terms, -and other Intereſts whatſoever to 
be made, ſuffered or done, to the Uſe or Behoof of any ſuch Perſon, or upon any 
Truft or Confidence, mediately or immediately to or for the Benefit or Relief of 
any ſuch Perſon, ſhall be utterly void, | | 
Sec. 2. And it is farther enacted by 3 Fac. 1. 5. Par. 16. That if the 
Children of any Subject within the Realm (the ſaid Children not being Soldiers, 
Mariners, Merchants, or their Apprencices or Factors) ſhall be ſent or go be- 
ond Sea, to prevent their good Education in England, or for any other Cauſe, 
without the Licence of the King or fix of his Privy Council (whereof the Prin- 
cipal Secretary to be one) under their Hands and Seals, that then every ſuch 
Child ſball take no Benefit by any Gift, Conveyance, Deſcent, Deviſe or other- 
wiſe of or to any Hereditament or Chattel, till ſuch Child being of the Age of 
eighteen Years or above, take the Oath of Obedience before ſome Fuſtice of Peace 
of the County, Liberty, or Limit, where the Parent of ſuch Child did and ſhall 
inhabit: And that in the mean Time the next of Kin to ſuch Child, who ſhall 
be no Popiſh Recuſant, ſhall have the ſaid Hereditaments, &c. ſo given, &c. un- 
til ſuch Child ſhall conform, &c. and take the ſaid Oath and receive the Sacra- 
ment; and that after ſuch Conformity, &c. he who hath received the Profits of 
the ſaid Hereditaments, &c. ſhall account for the ſame, and in reaſonable Time 
make Payment thereof, and reſtore the Value of the ſaid Goods, &c, And that 
whoever ſhall ſend ſuch Child over Seas, ſhall forfeit one Hundred Pounds, which 


by 11 C 12 Vill. 3. 4. Par. 6. ſhall be to the ſole Uſe and Benefit of the 


Perſon who ſhall diſcover the Offence. 
Set. 3. Alſo it is enacted by 3 Car. 1. 2. That if any Perſon under the 


Obedience of the King ſhall go, or ſhall convey or ſend, or cauſe to be ſeut or con- 
veyed 


Chap. 15. Offences in promoting the Popiſh Religion. : | 


veyed, any Perſon out of the King's Dominions, into any Parts beyond the 
Seas, out of the King's Obedience, to the Intent to enter into, or be reſident or 
trained up in, any Priory, Abbey, Nunnery, Popiſh Univer ſity, College or School, 
or Houſe of Feſuits, Prieſts, or in a private Popiſh Family, and ſhall be there 
by any Popi(ſh Perſin inſtructed, perſwaded or ſtrengthned in the Popiſh Religion 
in any Sort to profeſs the ſame, or ſhall convey or ſend, or cauſe to be conveyed 
or ſent, any Thing towards the Maintenance of any Perſon ſo going or ſent, and | 
trained and inſtructed, as is aforeſaid, or under the Colour of any Charity to- Y 
wards the Relief of any Priory, &c. or religious Houſe whatſoever ; every Per ſon | | 
o ſending, &c. any ſuch Perſon or Thing, and every Perſon paſſing or ſent, | 
being thereof, convicted, &c. ſhall be diſabled to proſecute any Suit in Law or | | 
Equity, or to be Executor or Adminiſtrator to any Perſon, be capable of any | ' 
Legacy or Deed of Gift, or to bear any Office within the Realm. And ſhall | 
forfeit all his Goods and Chattels, and ſhall forfeit all his Hereditaments, Of- | 
fices and Eſtates of Freehold, during bis Life. i 
The ſecond Offence of this Kind, viz. That of profefling the Popiſh Y 2 
Religion, is puniſhed with the following Diſabilities, | 
1, Of taking an Eſtate in Lands, | 
2. Of preſenting to a Church, | 
Alſo it is puniſhed with the following Reſtraints, 
1. From keeping School, 
2. From with-holding a competent Maintenance from a Proteſtant 
Child. 5 ES 
Sec. 4. As to the firſt of the abovementioned Diſabilities, viz. That 
of taking an Eſtate in Lands, it is enaCted by 11 & 12 V. 3. c. 4. That every 
Perſon educated in or profeſſing the Popiſh Religion, who ſhall not, within fix | » 
Months after the Age of eighteen Years, take the Oaths of Allegiance and Su- 
premacy, and ſubſcribe the Declaration againſt Popery mentioned in 30 Car. 2. 
Stat. 2. Chap. 1. in the Chancery or King's Bench, or Quarter-Seſfions of the 
County where ſuch Perſon ſhall refide, ſhall in reſpect of himſelf or herſelf only, 
and not in reſpect of any of his or her Heirs or Poſterity, be diſabled to inbe- 
rit or take by Deſcent, Deviſe or Limitation, in Poſſeſſion, Reverfion or Remain- 
der, any Lands, Tenements or Hereditaments, in England or Wales, &c. And 
during the Life of ſuch Perſon, and until he take the ſaid Oaths, &c. his next 
of Kin being a Proteſtant, ſhall enjoy the ſame, without being accountable for 
the Profits, but ſball not do wilful Waſte under Pain of forfeiting treble Damages 
to the Party jo dijabled : And all Papiſts, or Perſons making Profeſſion of the 
Popiſh Religion, are dijabled to purchaſe in their own Names, or the Names of 
others, to their Uſe or in Truſt for them : And all Eflates, Terms and other In- 
tereft and Profits whatſoever, out of Lands made to their Uſe, or on any Truſt, 
Anedialely or immediately, for their Benefit, are void. | 7] 
Sect. 5. In the Conſtruction hereof it was reſolved by the Houſe of 
Lords in Roper's Caſe, That the Deviſe of the Reſidue of Money ariſing 
from the Sale of an Eſtate appointed to be ſold for Payment of Debts, &c. 
is within the Statute. | 
Sect. 6. As to the ſecond of the above mentioned Diſabilities, vi. Precedent of 
That of preſenting to a Church, which by 3 Fac. 1. 5. Par. 18, 19, 20, 2 x 4 190 
and 1 Will. & Mar. 26, did extend only to Popiſh Recuſants convict, Statutes. 
and Perſons refuſing to make the Declaration againſt Popery, mentioned in Tut. 1101. 
30 Car. 2. Stat. 2. it is enacted by 12 Ann. St. 2. c. 14. That every Papiſt, or 
Perſon making Profeſſion of the Popiſh Religion, &c. and every Mortgagee, 
Truſtee, or Perſon any ways intruſted by or for ſuch Papiſt, &c. with or without 
Writing, ſhall be diſabled to preſent to any Benefice, School, or Hoſpital, &c. 


or 
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See 11 Geo. 2. ar to grant any Avoidance of any Benefice, Prebend or Eccleſiaſtical Living; 
and that in all Cafes the Univerſities ſhall preſent. . 
Sect. 7. Alſo by Force of the ſaid Statute, The Ordinary may tender the 

Declaration againſt Tranſübſtantiation to any reputed Papiſt making a Preſen- 

tation, and upon a Refuſal to take the ſame, the Preſentation ſhall be void: Alſs 

tbe Ordinary may examine every. Preſentee upon Oath, whether the Perſon who 
preſented him be the true Patron, or only a Truſtee? And the Court wherein 

4 Quate Impedit fall be brought, may in like Manner examine the Parties, 

and a Bill may be braught in any Court of Equity to diſcover ſuch ſecret Trufts, 


&c.. and the Anſwer of ſuch Perſons upon any ſuch Examination or Bill ſhall be 


good Evidence againſt ſuch Patron, in reſpect of ſuch a Preſentation, but not 
inn Oe En. 

Sect. 8. I do not know that any Reſolution hath been given on either 
of the above mentioned Statutes of 1 Vill. & Mar. or 12 Ann, However 


the Expoſitions which were made on 3 Jac. 1. ſeeming to be for the moſt 
part applicable to theſe latter Statutes alſo, I ſhall take Notice of the prin- 


eipal of them; as, e one 5 
Sect. 9. I. That where a Preſentment is pro hac vice veſted in the Uni- 


10 Co. 37. b. verſity by reaſon of the Patron's being a Popiſh Recuſant at the Time when 
the Church became void, it ſhall not be diveſted again by his conforming 


himſelf to the Church. | | 
Sec. 10. II. That ſuch a Patron is only difabled to preſent, and that he 


Cavley 230. continues Patron as to all other Purpoſes, and therefore that he ſhall confirm 
the Leaſes of the Incumbent, &c. ps * 


Seck. 11, III. That ſuch a Perſon by. being diſabled to grant an Avoid- 


3 ance, is no way hindred from granting the Advowſon itſelf in Fee, or for 
Fife or Years, bona Fide, and for good Conſideration. 

1 Jon 20, 21, Sect. 12. IV. That if an Advowſon or Avoidance belonging to ſuch 

1 come into the King's Hands, by reaſon of an Outlawry, or 

127. Conviction of Recuſancy, &c. the King, and not the Univerſity, ſhall 


Mo. 872. preſent. 


Ses, 13. A8 to the firſt of the above mentioned Reſtraints, vz. that 


which relates to the keeping School, it is enacted by the ſaid Statute of 
11& 12 Vill. 3. 4. Par. 3. That if any Papiſt, or Perſon making Profeſſion 
of the Popiſh Religion, ſhall be convict of keeping School, or taking upon them- 
ſelves the Education or Government, or Boarding of Youth in any Place with- 
in this Realm, or the Dominions thereunto belonging, they ſhall be adjudged to 
perpetual Impriſonment, 
Sec. 14. As to the ſecond of the above mentioned Reſtraints, v7z. that 
which relates to the Power of a Popiſh Parent over his Proteſtant Child, 


it is enacted by the ſaid Statute of 11 & 12 Will, 3. 4. That if any Popiſh 


Parent, in order to compel a Proteſtant Child to a Change of Religion, ſhall 


refuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the Degree and 


Ability of ſuch Parent, and to the Age and Education of ſuch Child, the 


Lord Chancellor upon Complaint may make ſuch Order therein, as ſhall be agree- 


able to the Intent of the ſaid Af. po 

Sed. 15. The third Offence of this Kind, viz. that of ſelling or buy- 
ing Popiſh Books, depends upon 3 Fac. 1. 5. Par. 25. by which it is enacted, 
That no Perſen ſhall bring from beyond the Seas, nor ſhall print, buy, or ſell 
any Popiſh Primer, Ladies Pſalters, Manuals, Roſaries, Popiſh Catechiſms, 
Miſſals, Breviaryges, Portals, Legends and Lives of Saints, containing ſu- 
perſtitious Matter, printed or written in any Language whatſoever, nor any 
other ſuperſtitious Books, printed or written in the Engliſh Tongue; on pain of 


forfeiting forty Shillings for every Book, &c. and the Books to be burnt, 
' | 
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CHAP, xvi 
Of _ Offences againſt the  Eftablifhed | Church by Proteſtan t 


Diſenters. 
Seck. 1. JDY 31 El. 1. OHHinate Nonconformifts were compellable to abjure 
ts - C8 the Realm, and were alſo ſubject to all the Penalties mentioned in 
the tenth and eleventh Chapters of this Book ; and Diſſenters were farther re- 
frrained by 17 Car. 2. 2. & 22 Car. 2. 1. but at this Day by 1 Vill. & Mar. Vi 2 Jones 
18. Par. 2. All Perſons diſſenting from the Church, (except Papiſis, and thoſe 4 ; . 7 
who ſhall in Preaching or Writing deny the Doctrine of the Trinity,) are ex- Par. 17. 


 empted from all Penal Laws relating to Religion, except 25 Car. 2. Chap. 2. 


(by which all Officers of Truft are bound to receive the Sacrament according to Wide Grams: 
ide upra, 


the Uſage of the Church of England, and alſo to take the Oaths of Allegiance Ch. g. 


and Supremacy, and the Teſt;) and alſo except 30 Car. 2. Stat. 2. Chap. 1. (by 


which the Members of both Houſes of Parliament, and all the King's Sworn 
Servants are bound to make a Declaration againſt Tranſubſtantiation and the 
Inuocation of Saints, and the Sacrifice of the Maſs,) provided ſuch Diſſenters Salk. 572. 
take the Oath of Allegiance and Supremacy, and make the ſaid Declaration 

againſt Tranſubſtantiation, &c. and come to ſome Congregation for religious = 
Worſhip, in ſome Place regiſtred either in the Biſhop's Court or at Feten > 16, 17 


the Doors whereof ſhall be neither locked, barred, nor bolted. 


Sec. 2. Alſo by Par. 8, 9, 10, 11, 12, Diſſenting Teachers are tolerated, 
F they take the ſaid Oaths, &c. at the General or Qyarter-Seſſions to be held 


for the Place where ſuch Perſons live, and ſubſcribe the thirty-nine Articles of 


the Church of England, except thoſe few ſcrupled ones concerning Church. Go- 


vernment and Infant-Baptiſm : And by 10 Ann. 2. Par. 7, 8, . They may Vide Salk, 


qualify tbemſelves, as well during a Proſecution upon any Penal Statute, as be- 572. 


Jore, and being qualified in one County may officiate in anather, upon producing 
4 Certificate, and taking the ſaid Oatbs, &c. if required, 4 7 | 8 


Seck. 3. Alſo by the ſaid Statute of 1 Will. & Mar. Par; 13, 14, 1 5. 
Thoſe who ſcruple the taking of any Oath, are within the like Indulgence, pro- 


vided they fubſtribe the aforeſaid Declaration, and alſa a Declaration of Fide- 
lity tothe King, and againſt the depoſing Doctrine and Papal Supremacy; and alſo 
profeſs their Faith in God the Father, and Jeſus Chriſt his eternal Son, the true 


God, and the Holy Spirit, one God for evermore ; and acknowledge the Holy 


Scriptures of the Old and New Teſtament to be given by Divine Inſpiration. 


Sect. 4. Since this Statute a Prohibition lies to the Spiritual Court pro- 3 Lorks 


ceeding againſt Perſons for Incontinency, who have been married in a li-“ 
cenſed Conventicle. = 5 
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: Of High Treaſon, 
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() F Offences more immediately againſt Man, ſome are more imme- 


diately againſt the King, others more immediately againſt the Sub- 


K Offences 
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Offences more immediately NO the King are cither os 26M or not 


Capital. 
The Capital Offences on this Nature are either High Treaſon or Fe- 
lonies. : F 5 | 2 


— 


Sec. 1. And firſt of High Treaſon, concerning which. before 2.5 Ed. 3. 2. 
there was great Diverſity of Opinions, and many Offences were taken to be 
2 3 Toft. 7, included in it, beſides thoſe expreſſed in the ſaid Statute ; as the killing of 
* 22 Aff. 49. the King's Father or Brother, or even of his Meſſenger ; producing the © 
1 72 Pope's Bull of Excommunication, and pleading it in Diſability ; refuſing to 
43 Inft. 7. accuſe a Man in the King's Courts, and * ſammoning him to appear, and 
S.P.C.1. * defend himſelf before a foreign Prince, and other ſuch like Acts tending to 
Font: to 87, diminiſh the Royal Dignity of the Crown. 
Se#. 2. But all Treaſons were ſettled by the aid Statute of 2 5 Ed. 3. 1. 
which by 1 Mar. Seſ. 1. Chap. 1. was reinforced, and again made the only 
Standard of Treaſon; and all Statutes between the faid Statutes of 35 Ed. 3. 
and 1 Mar. which made any Offences High or Petit Treaſon, or Miſpri- 
ſion of Treaſon, are abrogated, ſo that no Offence is at this Day to be 
eſteemed High Treaſon, unleſs it be either declared to be ſuch by the ſaid 
Statute of 25 Ed. 3. or made ſuch by lome Statute ſince 1 Mar, and there- 
fore J ſhall conſider, | 
1. Such Offences as are High Treaſon within the ſaid Statute of 2 5 Ea. 3. 
or other Statutes grounded thereon, and explaining the ſame. 
See 1 H. H. 2. Such as are made High Treaſon by ſubſequent Statutes. 
F. C. 87, 88, And firſt, by the ſaid Statute of 25 Ed, 3. there are four Kinds of High 
—w_ Treaſon. 
1. That which immediately concerns the King, his Wife, or Children. 
2. That which concerns his Ace! in the Adminiſtration of Justice. 
| That which concerns his Seal. 
H.P.C.7. 4. That which concerns his Coin : And theſe three laſt are called Inter- ; 
; pretative Treaſons. 

Sect. 3. That of the firſt Kind is tit declared by the following Words 
of the ſaid Statute of 25 Ed. 3. Whereas divers Opinions have been before 
this Time, in what Caſe Treaſon ſhall be ſaid, and in what not, the King at 
the Re queſt of the Lords and of the Commons, hath made a Declarati on in the 
Manner as hereafter followeth ; that is to ſay : When a Man doth compaſs or 

 Tmagine the Death of our Lord the King, or of my Lady his Queen, or of 
their eldeſt Son and Heir; or if a Man do violate the King's Companion, or 
the King's eldeſt Daughter unmarried, or the Wife of the King 's eldeſt Son and 
Heir; or if a Man do levy War againſt our Lord the King 3 in his Realm, or 
be adherent to the King's Enemies in his Realm, giving them Aid and comfort | 
in the Realm or elſewhere, and thereof be provabh attainted of open Deed by 
the People of their Condition. 

For the Explication of which I ſhall conſider, 

1. The Branch relating to the King and his Relations. 

2. That —— the levying of War, and adhering to the King's 
Enemies, Cc. 

That concerning an Overt Act. 

As to the Branch relating to the King and his Relations, I ſhall con- 
ſider the following Particulars: 8 

1. Who may be guilty ? 

2. Wars is the Import of the Words, Gap? or imagine the uy 8 Deathe 


4A, Who 


3 mo 1 within the AQ? 
Xter x | 
7 Sect. 4. As to the Py en Clauſe concernin 8 e 
1. 1 ſhall take it fot rſt Point, viz, Who ma LES King's Relations ? 
W and of ans ar this Day That all 9072 
poral, Men or Wom Jr, whether they be t ubjects of the Age of *S 
. compaſs, = are included within : 64 Apen! Word or mo ech. 
Seck. 5. II. Allo it ee — IGG. 8 k SKY 
5 ing into England and liv clear, That the Subject | Labin Caſe 
reſpect of that local Lie ving under the Frome s of a foreign Prince on 
Treaſon, and indicted we ner Which. they owe to hi of our King, may, in 3 
ralem Dominum ſicum bei they contra Domi num R im, be guilty of Hi h Bro. Trea. 31, 
Lee x16 Audi is on, N did compaſs Ten: (the Words ps 3 Inf 4,5,10 F 
n againſt the Kin 5 „That even an Am „Sc. contra Ligea 7 2478 
or her Tron he hull bee A ſtr comming er; 
here is no Need of the W nt home, And i ed here, and th Hob 
ment for 8 Trenton S g ords contra Zi rats it hath been hold | at Hob. 271. 
. | „which is m. igeanti@ ſue Tebotihan 5 en, That Sal. 630,631, 
its OWNn Nature + Boy is made ſuch b ebitum in 8 622. , 
. tha y Statut an Indict- 
Jup fg Dominum ſitum there is no Neceſſity * : Fay 0 not a Treaſon in 8 
4 ect, 6. Ben Derdian TT Indictment of Treaſon ords contra ligeum Sal, 54 
e Kingdom, whether thei _—_ Aliens, who in 3 prong ; 
root ber they come by chem dr were at War ps e Manner invade e Bro. Teal. 
not . 5 2MIECLVES - ea : 8 - 
puniſhed as Trai 3 Or in Com an Fe Ce with ours, and . 
- 3 oo I "97 wee er A 3 — e! N can- N 
= an 1nle 5 7 at o aw. 6. b. 
deavour to beef pee eee to our e, Subject . agg $9 
ee if be pratiſe rope Subjetton from his ſoever be may. en- J. 1 85 
5 OT __ ſuffer as a e other Subject dee rogerta hp foreign s * 300. Pl. 
n dee e the ſecond Poi 3 nt to High Co Li ; 
or im 3 nd Po g 8 Lit. 129. a. 
3 r the King's Death, fi TS viz. the Import of the W 1 H. H.P. C. 
5 Kings bin, b that where a ee Statute theſe EOS Compaſs =o 90 
1 im, but t King has been s have been In the Caſe « 
_ = the Treaſon, and 3 aſſing his Death ee Ea Wa yet = the Regie 
wy | in 1e ee 
9. And ſuch g as an Overt Act ndictment be 1 H. H. 
-eoly by Overt A ch Compaſſing the King' thereof, en P. C. 107, 
| As e g il e King's D 108. 
reot; AS by © writi „as Cannot be executed wi 1 ife, but alſ n 
8 riting Letters to xecute without th o by 1113 119 to 
. r aflembli; a foreign Pri aut the apparent Peri 123. 
ro We or to K ro 1 in 3 1 e. him to Ka, * 1 
4 i; 19 ai his Perſon y Force to yield to 5 . — mY - depoſe xe. C. 11. 
„ ut it 1 . 9 ands, or to 1H. H. F. 
With 2 fol ad it may not be proved by an * 8 
br e us, proving fatal 8 3 Glancing of an Fn a which : 3 RE. 1, 
Sed. 11 P IND no unlawful e e unfortunate 5 eh e.. 
f : ccident, ely. 2 
It ſeems agreed, That pans Point, viz. Who 8 Ki „ 1 
of the Crown, is a Kin ery King for the Time bei ing within this Act CG 
> Net ar the Rein ial hen Kip DEE TSS 
e Laws ſh eras ave a Kino e: For there is + K 
only Perſon, who he adminiſtered ; and ng. bf whom and in 5 N 21. 
ad F 5 9g who has 1 or can adminiſter vs, phe: being ce che 14 
miniſters thoſe Laws : to that Obedience dry muſt be th 15, 17,20,21, 
Safety of our Lives, oy ſince by Virtue 3 is due to him 8 fl. HPC 
vernment, he may juſtly cl s, and Properties, and all oth e ſecures to Us the 187 X 6A 
wi y claim Returns of Duty Alle er Advantages of Go- 148 E 
) | nit. 7+ 
glance, and Subjection. 9 Ed. : 1.b. 
1 H. H. P. C. 


Se 0 101, 102, &c. 
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Of High Treaſon, 2 Book J. 


Sed. 12. And this plainly appears even by the prevailing Opinions 
in the Time of King Edward the Fourth, in whoſe Reign the Diſtinction 


36 


1 l. Hl. p. C. between a King de F 
66, 61, 102, was then laid down as a Principle, and taken for granted in the Argu- 


. | d. ments of Bagot's Caſe, That a Treaſon againſt Henry the Sixth, while he 
Bro. Heat. was King in compaſſing his Death, was puniſhable after Edward the 
ro, 32. Fourth came to the Crown, from which it follows, that Allegiance was 
Dal, ca. 83. every Indictment of Treaſon muſt lay the Offence, contra Ligeantiæ De- 


: K 1 05 bitum, : | | | | . 
9 Ed. 4. 1. b. Sed. 13. It was alſo ſettled, That all judicial Acts done by Henry the 
2. a. Sixth while he was King, and alſo all Pardons of Felony and Charters of 


Bro. Judg. 42. Denization granted by him, were valid; but that a Pardon made by Eduard 


Charter of : RES 
. the Fourth, before he was actually King, was void, even after he came to 


TJ 21. the Crown, | ys - TN | 
Erempt. 1. Sef. 14, And by the 11 H. 7. Chap. 1. it is declared, That all Subjecls 
Judgment 42. are bound by their Allegiance to ſerve their Prince and Sovereign Lord for the 
| K 3 Al. Time being, in his Wars, for the Defence of him and his Land againſt every 
Denizen 1. Rebellion, Power, and Might reared againſt him, 8, and that it is againſt all 
9 Ed. 4.1, 2, Laws, Reaſon, and good Conſcience, that they ſhould loſe or forfeit any Thing 
9 Ed 4. 2, a For. ſo doing: And it is enacted, That from thenceforth no Perſons that attend 
bo the King for the Time being, and do bim true and faithful Allegiance in 
his Wars, within the Realm or without, ſhall for 


of Allegiance be convitt of any Offence. 00 
Se#. 15, From hence it clearly follows: | P74 
I. That every King for the Time being has a Right to the People's Alle- 
giance, becauſe they are bound thereby to defend him in his Wars againſt 
every Power whatſoever, | e | | 
Sef. 16. II. That one out of Poſſeſſion is fo far from having any Right 
to our Allegiance by Virtue of any other Title, which he may ſet-up againſt 
the King in Being, that we are bound by the Duty of our Allegiance to re- 
_ fiſt him, 8 ; 1 5 
Rel, 145 Se. 17. It is true indeed, that after the Reſtoration of King Charles 
the Second, it was reſolved, That all thoſe who acted againſt, and kept 
him out of Poſſeſſion, in Obedience to the Powers then in Being, were 


Traitors, „ 1 . 
But it ought to be conſidered, that it was firſt reſolved by the 


Kel. 14, 15, Set. 18. 
1 Keb. 315. ſame Judges, That King Charles the Second was King de Fadto as well as 
de Jure, from his Father's Death; and it is apparent, that no other Perſon 


1 Keb. 454. 
1 was in Poſſeſſion of any Sovereign Power known to our Laws. 
3 Inſt, 7, Sef. 19. However, it is a general unconteſted Rule, That upon the 
H. P. C. 12. Death of a King in actual Poſſeſſion of the Crown, his Heir is a King 
bg H. P. C. within the Act before his Coronation ; for without a King to execute the 
Y; Laws, Juſtice muſt fail ; and therefore it is a Maxim, That the King never 


dies. . 
H. H. p. C. Seck. 20. A titular King, as the Huſband of a Queen Regnant, ſeems 
to be within the Words, yet it is clearly not within the Meaning of this 


102, 106. 
1 Ma. Seff. 3. Law; and e converſo, a Queen Regnant is not within the ſtrict Words, and 


f. 1 yet ſhe is undoubtedly within the Meaning; for by the Words, Our Lord 
z Int. 3. 7he King, is meant any Perſon inveſted with the Regal Power. 

Sect. 21. By 1 Vill. & Mar. Seſſ. 2. Chap. 2. Par. 9. Every Perſon 
| that ſhall be reconciled to, or hold Communion with, the Church of Rome, or pro- 


feſs the Popiſh Religion, or marry @ Papiſt, ſhall be excluded, and be for 


UN 


ure and de Fafo ſeems firſt to have begun; and yet it 


| . allowed to have been due to Henry the Sixth while he was King, becauſe 


the ſaid Deed and true Duty 


Der 


vB 
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uncapable to inherit, poſſeſs, or enjoy the Crown of this Realm, &c. And in every 
ſuch Caſe the People of this Realm are abſolved from their Allegiance, cc. 
Hect. 22, As to the fourth Point, vi. The Extent of the Clauſe con- 

cerning the King's Relations, it is to be obſerved, 1 H. H. P. C. 

1. That no Queen or Princeſs Dowager is any Way within the Parview 124. 


of it. [8] ' J Inſt. 8, 9. 


| . | EEC 12, 
2, That if the Companion (by which Word is meant the Wife) of the 1 H. H. P. C. 


King or Prince, conſent to an Adulterer, the is no leſs guilty of High Treaſon _ * 


than he. | vo | ; H. P. C. 12. 
3. That under the Words Their eldeſt Son and Heir, the Son of a Queen ; _ 8 9. 
.F. C. 12. 


Regnant is included, and alſo the ſecond Son after the Death of the firſt, H. H. P. C. 
and perhaps alſo a collateral Heir apparent, eſpecially if he be declared ſuch 1235. 
by Parliament. [9] 8 Fa. | 
And now we are come to the ſecond general Branch of this Kind of High 
Treaſon, viz. That concerning the levying of War, &c. and adhering to 
the King's Enemies, &c, in treating whereof I ſhall conſider, | 
1. What Acts ſhall be ſaid to amount to a Levying of War againſt the See 1 H. H. 


King. tn 2 | | . P IS 
6 ; . | 1 5 : 
2. What ſhall be ſaid to be an Adherence to the King's Enemies. Yang 


Sect. 23. As to the firſt Point, it is to be obſerved, That not only thoſe 
who directly rebel againſt the King, and take up Arms in order to dethrone 
him, but alſo in many other Caſes, thoſe who in a violent and forcible Man- 
ner withſtand his lawful Authority, or endeavour to reform his Government, 
are ſaid to levy War againſt him; and therefore, | f 
Sect. 24. Thoſe that hold a Fort or Caſtle againſt the King's Forces, , Inſt. 10. 
or keep together armed Numbers of Men againſt the King's expreſs Com- H. P. C. 14. 
mand, have been adjudged to levy War againſt him, But thoſe who join NN 
themſelves to Rebels, &c. for Fear of Death, and retire as ſoon as they dare, rg 88 
ſeem to be no way guilty of this Offence. 5 enn . ne. 
Sect. 25. II. Thoſe alſo who make an Inſurrection in order to redreſs 11557 621 
a publick Grievance, whether it be a real or pretended one, and of their H. P. C. 14. 
own Authority attempt with Force to redreſs it, are faid to levy War againſt 3 Ink. 9, 10. 
the King, altho' they have no direct Deſign againſt his Perſon, inaſmuch as 8 
they inſolently invade his Prerogative, by attempting to do that by private &c. 
Authority, which he by publick Juſtice ought to do, which manifeſtly 3 P. C. 
tends to a downright Rebellion; as where great Numbers by Force attempt 152, $4 
to remove certain Perſons from the King ; or to lay violent Hands on a Privy Moor 621. 
: Counſellor ; or to revenge themſelves againſt a Magiſtrate for executing his 1 e 
Office; or to bring down the Price of Victuals; or to reform the Law or 123. b 
Religion; or to pull down all Bawdy-houſes ; or to remove all Incloſures in ? 2 47 85 
general, Sc. But where a Number of Men rife to remove a Grievance to ; Ver. ; "wh 


their private Intereſt, as to pull down a particular Incloſure intrenching upon gk 
| 14. 


their Common, Sc. they are only Rioters [ 10] ee 
Sect. 26. In a ſpecial Verdict, not only thoſe who are expreſly found to H. H. F. C. 
have been aiding and aſſiſting a rebellious Inſurtrection, but perhaps alſo - 95 
thoſe who are only found to have acted in the Execution of the intend- A 
ed Violence, or to have attended the principal Offender from the begin- Pop. 121. 
ning, though they be not found to have known the Deſign of the Riſing, 3 | 
| thall be adjudged guilty of High Treaſon ; but thoſe who are found only to,, 1 
have ſuddenly joined with them in the Streets, and to have flung up their Rey 175 "Xa 


Hats and hallowed with them, are guilty of no greater Offence than a Riot 138, : 
| oor 621, 


at moſt, | | Gon 


L | | Sect. 


H. H. T. C. Sec. 27. However it is cartain, That a bare Conſpiracy to levy ſuch a 
Date 33 War cannot amount to Treaſon, unleſs it be actually levied; yet it hath 
S. Tr. Vol. 4. been reſolved, that a Conſpiracy to levy War againſt the King's Perſon may 
8 63, 97: ; be alledged as an Overt Act of compaſſing his Death, and that in all Caſes, 
Dy.98. l fe. if the Treaſon be actually compleated, the Conſpirators, Sc. are Traitors as 
Kelynge 19, much as the Actors: And * that there may be a Levying of War, where 
Tofea Seck. 31. there is no actual Fighting. [III [vw] 
Hetl. 65. Seck. 28. As to the ſecond Point, (viz.) What ſhall be ſaid to be an 
rg bg Adherence to the King's Enemies, Sc. this is explained by the Words ſub- 
; alt. 11. ſequent, Giving Aid and Comfort to them; from which it appears, that any 
1H. H. P. C. Afiſtance given to Aliens in open Hoſtility againſt the King, as by ſurren- 
"wy of wg dering a Caſtle of the King's to them for Reward, or ſelling them Arms, 
II. P. c. 14. Cc. or aſſiſting * the King's Enemies againſt his Allies, or cruiſing in a Ship 
Dalif.89,224. with Enemies to the Intent to deſtroy the King's Subjects, is clearly within 
Va 115" this Branch; but there is no Neceflity, expreſly to alledge, that ſuch Ad- 


Vide 2 Ven, wow a 
315, 316. herence © was againſt the King, for it is apparent; yet the ſpecial Manner 


- Salk. 634. of Adherence muſt be ſet forth: And it is ſaid, that the ſuccouring a Rebel 


SeeVaughan's fled into another Realm is not within the Statute, becauſe a Rebel is not pro- 


Trial in che properly an Enemy, and the Statute ig taken ſtrictly. 1 
55 29. As to the Branch relating to an Overt Act, I ſhall take it for 


347, 348, 5 5 
* a granted, that ſome Overt Act muſt be alledged in every Indictment of 


* 


C 


«Sr. Tr. Vol. 4. High Treaſon, in compaſſing the Death of the King, Gc. or levying War, 


4. * 8. . , 0 7 ORE . . 
3 al. ao 13. Or adhering to the King's Enemies; but there hath been ſome Queſtion 


Sal 635- concerning what ſhall be ſaid to be fuch an Overt Act, as to which I ſhall 


5 e > confider, | 


H. P. C. 123. I. What Facts amount to ſuch an Overt Act. 


3 Inſt. 13,14 2. Whether any Words be ſufficient, | 15 

2 Tos tht 30. As to the firſt Point it ſeems clearly agreed by all, That 

1 H. H. P. C. conſpiring the King's Death, and providing Weapons to effect it, or ſend- 

Tong Letters to incite others to procure it, or actually aſſembling People 
eee ein order to take the King into their Power, and all other ſuch like no- 


3 1 | . 
* Kelynge 20, torious Facts, done in Purſuance of a treaſonable Purpoſe againſt the 


Sr. Tr. Vol. z. King's Perſon, may be alledged as Overt Acts to prove the compaſſing 


f. 149, to 158. his Death. ; : | 
228 Vol. 4. f. Sec. 31, It has alſo been adjudged, That the“ levying War againſt 


6 9 5 O 9 : . * 2 
ER the King's Perſon ; or the bare © conſulting to levy ſuch War; or meeting 


Vol.3. f. 179. together and ' conſulting the Means to deſtroy the King and his Govern- 


Rog ment; or ® aſſembling with others, and procuring them to attempt the 
684. King's Death; or lifting * Men in order to depoſe the King; or * printing 


* Kelynge 15: treaſonable Poſitions, as that the King is accountable to the People, and 


E that they ought to take the Government into their own Hands, &c. or 
s 1 And. 106. publiſhing a Book to prove that * the King's Government is Antichriſtian 


1 and Heretical, Sc. may be alledged as Overt Acts to prove the compaſ- 


St. Tr. Vol. 1. ſing the King's Death. 5 
fol. 977- | ; Sect. 32. As to the ſecond Point, viz. Whether any Words are ſuffi- 
Vol-3.7. 225 cient Overt Acts, it has been holded, That! written Words in a Sermon or 


Supra Sect. 24. 3 « , 
* 2 Rol. Rep. other Writing may amount to Overt Acts of compaſſing the King's Death, 


39, 90. tho” the ſame neither actually were, nor ever were intended to be, preached 
12 XO. Re. 89. . o I . ” . 
C50. Ca. 125. Or publiſhed; but this Opinion ſeems ® to be over ſevere; for though it be 


2 ko. Re.89. true, that ſcribere eſt agere, yet ſurely it cannot with any propriety be ſaid, 


_— that to write in ſuch a private Manner eſt aperte agere, and it ſeems rigorous 
rainder of Al- to make that amount to a malicious Deſign againſt the King, which perhaps 


gernoon did yas only done by Way of Amuſement or Diverſion, 
ney, 1 W. & | 


M. St. c. 7. STE 
private Acts. | : Sea. 


% 


1 
1 


King, but (hall die; 


tion, or Directions to that Purpoſe, are ſufficient Overt Acts of compaſſing 
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Sect. 33. But the great Queſtion is, Whether Words only ſpoken can 8 P. C. 2. 
amount to an Overt Act of compaſſing the King's Death ? Which having ND 13. 
been queſtioned by ſome great Men, and denied by others, I dare not i . 
be peremptory concerning it. 5 

Sect. 34. However it ſeems agreed, That Words ſpoken only in Con- 
tempt and Diſgrace of the King, and not directly ſhewing any Purpoſe to 
rebel, or any Way to hurt his Perſon, or diſturb his Government, as thoſe Co. Ca. 12 
which charge him with a perſonal Vice, as Drunkenneſs, c. or a perſonal Cro. Ca. Hy; 
Defect, as Want of Wiſdom or Steadineſs, &c, ſhall not be ſo far ſtrained '*5: 
as to be made Overt Acts of compaſſing his Death, Sc. 

Sect. 35. Indeed it has been holden, That to affirm that another has a velv. 105. 
better Title than the King is High Treaſon, becauſe it tends to draw 2 Ro. Re. 90. 
People from their Allegiance, and to create a Mutiny, Sc. but perhaps this 3 
may be queſtioned, becauſe it cannot certainly appear from ſuch Words, 
whether the Speaker had a Deſign againſt the King's Perſon or no? How- 
ever there can be no Doubt, but that ſuch Diſcourſes are highly puniſhable, 
as great Miſdemeanors, and tending to raiſe Doubts, and diſturb the Go- 
vernment. 

Sect. 36. All the following Words have been adjudged High Treaſon, 1Ro.Re. 185. 
If King Henry the Eigbth will not take back his Wife, he ſhall not be 4 ag 5 5 
If the King will arreſt me for High Treaſon 12 Ven. bo 5. 
will ſtab him If I knew that Perin Warbeck was the Son of Ed. St. Tr. Vol 4. 
ward the Fourth, I would take his Part againſt Henry the Seventh. 4 a, » 

Sect. 37. But however the Laws may ſtand in Relation to ſuch condi- 1 H. H. P. c. 
tional Words, or to looſe Words ſpoken without Relation to any Act, yet 3 
it ſeems clear that Words joined to an Act may explain it, and that Words ihe, PO: 


of Perſuaſion to kill the King, or manifeſting an Agreement, or Conſulta- 775 Ca. 117, 
118, 125, 


his Death; and it hath been ſtrongly holden, that any * deliberate Words, 4 agg 
which ſhew a direct Purpoſe againſt the King's Life, as theſe, If I meet the A 1 
King I will kill him, being ſpoken maturely and adviſedly, are ſufficient Overt 3 5 oo 


Acts of compaſſing or imagining his Death. z Vol. 3. fol. 
Sect. 38. * And fince the compaſling or imagining of the King's Death 79190 
is the Treaſon, and Words be the moſt natural Means of expreſſing the ee 
Imagination of the Heart, why ſhould they not be good Evidences of it? Palt. Ch. 89. 
Beſides, it has been often adjudged, That falſely to charge a Man with ſpeak- fo 
ing Treaſon is actionable, which could not be, if no Words could amount See the Pre- 
to Treaſon, as in the Arguments of thoſe Caſes it is clearly holden that they ag Sagan 
may, and not ſo much as made a Queſtion. : 8 ; 

Sect. 39. Beſides it is certain, That before the 25 Ed. 3. Words might 197. : 
amount to Treaſon ; and it is a general Rule, that in doubtful Caſes the Cre. Ja. 276, 
Reaſon of the Common Law ought to govern the Conſtruction of a Sta- 1 
tute, Alſo © there can be no Doubt but that he, who by Command or Winch 124. 
Perſuaſion induces another to commit Treaſon, is himſelf a Traitor; (for! _ 9 28 
without Queſtion by ſuch Means he would be acceſſary to a Felony ; and ; 4 * Pri 
it is an uncontroverted Rule, That © whatever will make a Man an Acceſſary S. P. C. 2. b. 
in Felony, will make him a Principal in Treaſon) and yet he does no Act 'H. P. C. 1b. 
but by Words. | 

See. 40. As to Sir Eduard Coke's Argument from 3 H. 7. 14. which 
makes the * compaſſing the King's Death, or that of any of his Council, Sc. * ; Int. 38. 
by the King's Servants, Felony-; from whence he infers, that in the Judg- 
ment of this Parliament, the compaſſing the King's Death by bare Woids 
could not be Treaſon before ; it may be anſwered, that this Argument 
extends as well to the King's Servants compaſſing his Death by any other 


I Act 


40 


— 


Vide 2 Ro. 
Rep. 89, 90. 


Act whatever, as to their doing it by bare Words; for all are equally within 
the 3 H. 7. and yet none will contend, but that the former hath always been 


Treaſon. 


late temporary Acts of Parliament have made it Treaſon, which would be 
needleſs if it were ſo before; it may be anſwered, That the principal End 
of thoſe Statutes was to make it Treaſon to charge the King with Hereſy 
or Schiſm, or Uſurpation, or to affirm that it was lawful to take up Arms 
againſt him, which the Romaniſts were apt to be guilty of at the Beginning 
of the Reformation, and it may be queſtioned whether theſe be Overt Acts 


of High Treaſon within 25 E. 3. 
Sef. 42. Indeed it is recited in the Preamble of 1 Mar. Seſſ. 1. Chap. 1. 


That the State of every King conſiſts more aſſuredly in the Love of the Subjects 
towards their Prince, than in the Dread of Laws made with rigorous Pains ; 
and that Laws made for the Preſervation of the Commonwealth without great 
Penalties are more often obeyed and kept, than Laws made with extreme Pu- 
niſhnents. And in ſpecial ſuch Laws ſo made, whereby not the Ignorant but alſo 
the Learned, minding Honeſty, are often trapped, yea many Times for Words 
only, without other Fact or Deed done or perpetrated ; and thereupon the Queen 
calls to Remembrance, that many, as well honourable Perſons, as others of good 
Reputation, had then of late, (for Words only, without other Opinion, Fat, or 


Deed) ſuffered ſhameful Death, and expreſſes her Pleaſure, that the Severity of 
ſuch like extreme dangerous and painful Laws ſhall be aboliſhed. And then fol- 


lows the enacting Clauſe, That from thenceforth none Act or Offence, being 
by AR of Parliament or Statute made Treaſon, Petit Treaſon, or Miſprifion of 
Treaſon, by Words, Writing, Cyphering, Deeds, or otherwiſe whatſoever, ſhall be 
taken, had, deemed, or adjudged to be High Treaſon, Petit Treaſon, or Miſpri- 


fron of Treaſon, but only ſuch as be declared and expreſſed to be Treaſon, Petit 


Treaſon, or Miſprifion of Treaſon, by 25 Ed. 3. Nor that any Pains of Death, 
Penalty, or Forfeiture, in any Ways enſue to any Offender for the doing any 
Treaſon, &c. other than ſuch as by the ſaid Statute of 25 Ed, 3. be ordained ; 
any Statute fince the ſaid tawenty-fifth Year of Ed. 3. or other Declaration to 


the contrary in any wife notwithſtanding. 5 | 
Sect. 43. And it muſt be confeſſed, That this Statute, prima Facie, 


ſeems very much to favour the Opinion, That no Words whatſoever can 
of themſelves amount to Overt Acts of High Treaſon, inaſmuch as one 
of the principal Miſchiefs intended to be redreſſed by it ſeems to be, that 
Men had often ſuffered as Traitors for Words only.; yet the Force of this 
Objection will be very much leſſened, if we confider, that the principal 
Purport of the ſaid Statute of x Mar. ſeems to be, to make the 25 Ed. 3. 
according to the Intention of the Makers of it, the only Standard of Trea- 
ſon, and to aboliſh all ſubſequent Statutes, which had made any Offences 


Treaſon, which were not contained in the ſaid Statute of 25 Ed. 3. but no 
Way to extenuate the Crimes mentioned in 25 Ed. 3. or to take away 


the Force of any natural Expoſition thereof ; for the firſt Part of the Pre- 
amble complains of ſuch Laws as not only inflicted Puniſhments over 
ſevere for the Crimes intended to be reſtrained by them, but were alſo 

nned in ſuch a Manner, as to be often apt to entrap the wiſeſt by bare 


Pe 
Words; but ſurely this can no Way be applicable to 25 Ed. 3. inaſmuch 


as no Puniſhments can be thought extreme for the Crimes therein re- 
ſtrained, and there can be no Danger from that Statute of any Man's be- 
ing puniſhed for unwary or innocent Words, inaſmuch as there is no Co- 


lour to ſay, that any Words, as ſuch, are puniſhed within that Statute, 
. 
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0 Chap. I 7. Of High Treaſon. 41 
but only the moſt wicked Imagination of the Heart, which may be ſomes 
times proved by the Evidence of Words: And it farther appears from the 
next Part of the Preamble of the ſaid Statute of 1 Mar. that it has an Eye 
only to ſuch Statutes as are above mentioned, inaſmuch as it complains of 
Perſons having ſuffered ſhameful Deaths for Words only, without other 
Opinion, Fact, or Deed, which is very applicable to thoſe many Statutes in 
the Time of H. 8. as 26 H. 8. 13. and 35 H. 8. 3. and ſome others, which 
made bare Words High Treaſon, many of which were fo far from pur- 
porting a Deſign againſt the King's Life, that they were ſcarce otherwiſe 
criminal than as they were prohibited by thoſe Statutes; but ſurely this can 
have no Relation to 25 Ed. 3. either in puniſhing a Man for ſuch Imagina- 
tions of the Heart as are molt perverſely wicked, or in ſuffering thoſe Ima- 
ginations to be proved upon him from his own Mouth. Alſo it is far- 
ther remarkable, That the enacting Clauſe reſtrains only ſuch Offences, as 
are made High Treaſon by Statutes ſubſequent to 25 Ed. 3. from being 
adjudged High Treaſon by Words, Writing, Cyphering, Sc. and ſeems to 
leave the Offences contained in the ſaid Statute to the ſame Conſtruction 
which they had before. 17 5 
Sect. 44. As to the Authority of Sir Ed. Coke in his third Inſtitute, it is of the z Inſt. 14, 140. 
leſs Weight, becauſe he is ſaid to have been ſome Time of the contrary Opinion, Rol. Re. 106. 
Sed. 45. Neither does it appear to me, That my Lord Chief Juſtice | 
Hale was at all of this Opinion ; for though in the latter Edition of his 
Treatiſe of the Pleas of the Crown, it be ſaid, That compaſſing by bare 
Words is not an Overt-Act, Sc. yet in the firſt Edition publiſhed in the 
Year 1678, it is twice ſaid, That it hath been adjudged that Words are Old Edition 


{Fan Overt-AR. [13] N 


Sect. 46. The ſecond Kind of High Treaſon, concerning the King's 111 to 120, 
Office in the Adminiſtration of Juſtice, is expreſſed in the Words following; 312, 322, 
Fa Man flay the Chancellor, Treaſurer, or the King's Juſtices of the ene 
Bench or the other, Fuſtices in Eyre, or Juſtices of Aſſize, and all other Juſtices 
aſſigned to hear and determine, being in their Places dur ing their Offices. | 

Sef. 47. It hath been holden, That this Part of the Statute ſhall not H. Þ C. 18. 
be extended by Equity, to any other High Officers of State beſides theſe ex-; Inſt. 18,38 
preſly named, nor even to theſe when they are not in actual Execution of gg ob 
their Offices, nor to any Attempt to kill them, nor even to the actual 7 

Wounding of them, unleſs Death enſue. See the next Chapter. 

Sed. 48, The third Kind of High Treaſon, relating to the King's Seal, 
is ſaid to have been High Treaſon at the Common Law, and is expreſſed in 1 1 | 
the following Words, And if a Man counterfeit the King's Great or Privy Seal. 1 H. H. P. 8. 

Sect. 49. It hath been holden, That theſe Words extend to the Aiders 81 to 184. 
and Conſenters to ſuch Counterfeiting, as well as to the Actors. 8 


Sect. o. But not to an Intent or Compaſſing to do it, if it be not; tag. 1 5. 


actually done, H. P. C. 18; 
. 


Sect. 51, Nor to the fixing of the Great Seal to a Patent, without a 1g. 
Warrant for ſo doing. pn Tg | 5 | | 
Sect. 52, Nor to the razing of the Name of one Manor out of a Pa- . 
tent, and putting in that of another, nor to any artificial removing of the 8 I 26. 
true Writing, and adding Matter altogether new: Nor, by the better Opi- See 1 H H. P. 
nion, to the taking off the Wax impreſſed with the Great Seal from a true 7 0 
Patent, and fixing it to a Writing purporting a Grant from the King. ; CITE . 
Sect. 53. Nor to the Counterfeiting of the Sign Manual, or Privy 12 Co. 15, 
Signet, but this is made High Treaſon by 1 Mar. 6. 5 + > 
Sect. 54. The fourth Kind of High Treaſon concerning the Coin is ex- 2 Keb. * | 
preſſed in theſe Words, If a Man counterfeits the King's Money, and if a 1, 


M Man 40 Aff. 42; 
2H. 4.25: 
H. P. C. 8. Con. S. P. C. 3. Letter B. © 1 Rol. Rep. 30, 5. 
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Of High Treaſon. Bock l. 


Man bring fall Money into this Realm, counterfeit to the Money of En gland, 
as the Money led Luſhburgh, or other like to the ſaid Money of England; 
knowing the Money to be falſe, to Merchandize or make ee, in Deceit 


of our ſaid Lord the King and his People. 


” 8 hereof I ſhall confider, 
. The Branch relating to the counterfeiting ef the King's Money. 


2. 2. That concerning the bringing of falſe Money into the Realm, &c. 
In treating of the firſt Branch I ſhall ſhew, | 
1. What Degree of counterfeiting Money will amount to High Treaſon, 
2. What ſhall be ſaid to be the King's Money within this Act. 
1H. H. P. C. Seci. 55, As to the Point of counterfeiting it is ſaid, That thoſe, who 
33 *'+ coin Money without the King's Authority, are guilty of High Treaſon 
Bro. Treaf, within this Act, whether they utter it or not; and that thoſe, who have the 
13 King 8 Authority to coin Money, are guilty of High Treaſon, if they make 
it of baſer Alloy than they ought; and that thoſe alſo are guilty of the ſame 


3 Inſt. 16. 
ContrabH.7, Crime, who receive and comfort one who is known by them to be guilty 


1 thereof; but that Clippers, &c. are not within this Statute. 
233 Seck. 56. But it ſeems, That thoſe, who barely utter falſe Money 


2 Inſt. 375. 
3 Inſt. 17. made within the Realm, knowing it to be falſe, are neither guilty of High 


HP. C-127: Treaſon, nor of a Miſprifion thereof, but only of a High Miſpriſion: Yet 


Kelyn 
Coors Dyer by 8 & g Will. 3. 26. they are in ſome Caſes made guilty of Felony, for 


—_ which os the next Chapter. 
l Sed. 57. As to the ſecond Point, viz. What ſhall be ſaid to be the 


H.P.C. I. King's Money? It ſeems, That ſuch only as 1s coined by the King's Autho- 


23 H. 7. 20h. rity either in Gold or flees within the Realm, and conſequently not braſs ih 


H. P. C. 12 
Bro. Treaſ. Farthings, Cc. ſhall come under this Denomination. [14] 


Sed. 58. But the Miſchiefs intended to be remedied by this Statute, 


42 


1H. Hl. po. having been found by Experience not to have been ſufficiently redreſſed 


e ks by it, as thus reſtrained, the ſame have been farther provieed for by ſubſe- 
> 3 Inſt. 577. quent Statutes, 


3 Inſt. 17. Set. 59. For by 1 M. Seſſ. 2. Ca. 6. Thoſe who forge any Foreign Coin 


2 Keb. 36. 
Dal, ca. % of Gold or Silver, which ſhall be current by Conſent of the King, ſhall be 


rt HC 
' guilty of H igh Treaſon. 
Henan , by 14 El. 3. Thoſe who forge Money not current, &c. 


their Aiders and png are guilty of Miſpriſion of Treaſon. 


1 H. H p. o. Sect. 61. By 5 El. 11. Whoever ſhall waſh, clip, round or file, And by 


3271 328. 18 El. 1. Wheever ſhall impair, diminiſh, falſify, ſcale, or lighten, for Lucre 
or Gain, the proper Money of this Realm, or that of other Realms made cur- 
rent Proclamation, ſhall be deemed as an Offender in Treaſon, and forfeit 
all his Chattels abſolutely, and bis Hereditaments for Life, but without Cor- 

_ ruption of Blood or Loſs of Dower, 

Sect. 62. By 8 & 9 W. z. 26. made perpetual by 7 Anne 2 5. Whoever 
ſpall knowingly make or mend, or begin to make or _ buy, ſell, or have in 
his Poſſeſſion, any Mould or Preſs for Coining, or convey ſuch Inſtruments 
out of the King's Mint, or mark on the Edges any Coin current, or counter= 
feit or colour or gild any Coin reſembling the current Coin of this Kingdom, 
or any round Blanks of baſe Metal, &c. hall be guilty of High Treaſon, but 
without Corruption of Blood or Loſs of Dower ; And by 7 Anne 25. The 
Proſecution for ſuch making, &c, may be at any Time within fix Months, 


Seck. 63. And by Par. 5. Such Inſtruments may be ſeized by any Perſon, 
and brought before a Juſtice of Peace, in order to be produced in Evidence 
at the Trial of ſuch Offenders ; and after they ſhall be ſo produced, they ſhall 
be defaced and deſtroyed ; and all falſe — which (hall be ſo produced, 
ſhall be a in Pieces, 


Sect. 


Chap. 17 Of High Treaſath. 43 
Sect. 64. By 6 & 7 Will. 3. 17. Whoever ſhall apprehend a Coiner or Clipper, B. 2. Ch. 12. 
&c. and proſecute him to Conviction, ſhall receive of the Sheriff 40 |. &c. And OP 
bie who, being guilty himſelf, (hall diſcover two or three more, ſhall have a 
F Pardon. [15] . ; | | 
As to the ſecond Branch, concerning the bringing falſe Money into the 13 H. H. 
Realm, the following Particulars are oblervable, | os 
Sect. 65. I. That the Money ſo brought muſt be counterfeited accord- H. xx p. c. 
ing to the Similitude of Exgliſo Money: But by 1 & 2 Phil. & Mar. 11. 1t is 223, 228, 
made High Treaſon to bring into the Realm Money counter feited according to the i wv 
Smilitude of foreign Coin current here, to the Intent to merchandize therewith, S. P. C. 3z. 
Sect. 66. II. That it muſt be brought by one, who knows it to be falſe. 
Sect. 67. III. That it muſt be brought from a foreign Nation, and not , H. H. P. C. 
from Ireland, or other Place ſubject to the Crown of England; for tho' 225, 226, 
to ſome Purpoſes they be diſtinct from the Realm of England, and conſe- 44 "a7 # 
quently Money brought from thence may within the Letter of the Statute S. P. C. 3. 
be ſaid to be brought into the Realm, yet inaſmuch as the counterfeiting is eg 
puniſhable there by the Laws of our King, as much as in England, the Bro. Treat 19. 
bringing Money from ſuch Places has been conſtrued to be no more within Dal. 89 f. 225. 
the Act than if they were actually in England. | 
Sect. 68, IV. That the bare uttering of ſuch Money here by one who 
brought it not over, is not within this Branch; but by Force of an antient . \ 
Statute, if falſe Money be found in the Hands of a ſuſpicious Perſon, he fag 5 
may be arreſted till he have found his Warrant. | 
Sect. 69. V. That it is not neceſſary that ſuch falſe Money be actually 
paid away or merchandized withal, for the Words are to merchandize or 
make Payment, Sc. which only import an Intention to do ſo, and are 
fully ſatisfied whether the Act intended be performed or not: But Quære, 
becauſe both Coke and Hale ſeem to hold otherwiſe ; however it is clear, 
that bringing over Money counterfeited according to the Similitude of foreign 1333 ow 
Coin is Treaſon within 1 & 2 Phil. & Mar. 11. [16] 
 Se#. 70. Alſo in the ſaid Statute of 25 Ed. 3. there is this Clauſe, 
And becauſe that many other like Caſes of Treaſon may happen in Time to 
come, which a Man cannot think nor declare at this preſent Time, it is ac- 
corded, That if any other Caſe, ſuppoſed Treaſon, which is not above ſpecified, 
doth happen before any Fuſtices, the Fuſlices ſhall tarry without any going to 
Judgment of the Treaſon, till the Cauſe be ſhewed and declared before the King 
and his Parliament, whether it ought to be judged Treaſon or other Felony, 
Se, 71, By Virtue of this Clauſe, many Offences which are not High 
Treaſon within this Statute, as the Murder of an Ambaſſador, &c. were de- H. H. p. c. 
clared by the Parliament to be High Treaſon ; but theſe and all other ſuch os. 
like Declarations are made void by 1 Mar. 1. And it ſeems that the Parlia- 3 _ = 
ment have no ſuch Power at this Day by Virtue of the ſaid Clauſe, ina. 
much as the ſaid Statute of 1 Mar, expreſly enacts, That no Offence ſhall be 
deemed High Treaſon, but only ſuch as is declared and expreſſed to be fo by 
25 Ed. 3. and takes no Notice of the ſaid. Clauſe relating to the Parliament. 
And now we are come to Offences, which have been made High Treaſon 
ſince the ſaid Saatute of 1 Mar. and in treating of theſe, we ſhall conſider, 
1. Offences in upholding or favouring the Power of the Pope. 
2. Offences againſt the Proteſtant Succeſſion. 
KM 3. Offences of liſting Men without the King's Licence. 
5 And firſt, Offences in upholding or favouring the Power of the Pope 
ſeem reducible to the following Heads: 
1. Extolling the Pope's Power. 
2. Putting in Ure Popiſh Bulls. 
3. Perverting others, or being perverted to Popery. 


4. Re- 
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Of High Tregſin. _ 7 


Education in Popiſh Seminaries, and not 


4. Receiving Popiſh Orders or 


ſubmitting, GSS. 
. Refuſing a ſecond Tender of the Oaths. 


Le 72. And firſt, The Offence of extolling the Pope's Power is made 
High Treaſon by 5 El. 1. Par. 2. & 10. by which it is enacted, That if 
any Perſon within the Queen's Dominzons ſhall, by Writing, Cyphering, Preach- 
Seer H. H. ing or Teaching, Deed or Act, adviſedly and wittingly bold or ſtand with, ex- 
P. C. 33, 337. fol or ſet forth, maintain or defend, the Juriſdiction of the Biſhop of Rome, 
| heretofore claimed in this Realm, or by any Speech, open Deed or Act, willingly 
or adviſedly attribute any ſuch Authority to the See of Rome, he ſhall be guilty 
of a Præmunire by the firſt Offence, of High Treaſon by the ſecond, but with. 


out Corruption of Blood or Loſs of Dower. | 
Dyer 282. Seck. 73. It has been holden, That he, who knowing the Effect of a 


Book written beyond Sea, brings it over and ſecretly ſells it, and alſo, That 
he, who by Report hearing the Contents thereof commends it, and alſo, 
That he, who knowing its Contents ſecretly conveys it to a Friend with an 
Intent to pervert him, is in Danger of the Statute; and it has been re- 
ſolved, That he, who having read the Book does afterwards in diſcourſin g 
of it, allow it to be good; and alſo, That whoever writes or prints ſuch 
a Book, and after publiſhes it, is clearly guilty : But it is ſaid, That he, who 
having heard of the Contents barely buys and reads the Book, is not within 
the Statue, : | | 
Sav. 46. Fl. 99. Se. 74. It has alſo been holden, That if one who is convicted and 
condemned for an Offence of this Nature, being afterwards demanded by 
the Judges, whether he be till of the ſame Opinion? anſwer, That he 
is, he is guilty of High Treaſon, as having adviſedly maintained the Pope's 
Power a ſecond Time. : | 
Sef. 75. The ſecond Offence of this Kind, viz. That of putting in 
Ure a Popiſh Bull, is made High Treaſon by 13 El. 2. Par. 2 & 3. By 
which it is enacted, That if any within the Queen's Dominions ſhall put in 
Ure any Bull or Inſtrument of Abſalution or Reconciliation obtained from the 
See of Rome, or [hall take upon him by Colour thereof to abſolve or recon- 
cile any Perſon, or to- grant or promiſe any Abſolution or Reconciliation, or 
Hall willingly receive any ſuch Abſolution or Reconciliation, or (hall obtain 
from the See of Rome any Bull or Writing whatſoever, or publiſh, or any 
Ways put the ſame in Ure, he is guilty of High Treaſon, And by Par, 4. 
Acceſſaries after the Offence incur a Przmunire, And by Par. 5, 6. Thoſe 
who within ſix Weeks diſcloſe not an Offer of ſuch Bulls, &c. 10 ſome Privy 
Counſellor, &c. are guilty of Miſpriſion of Treaſon, i 
1 H. H. PC. Sed, 76. The third Offence of this Kind, vi2. That of perverting 
337, 338. Others, or being perverted to Popery, is made High Treaſon by 24 El. 1. 
Par. 2. & 3 Fac. 1. 4. Par. 22, 23. by which it is enacted, That if any one 
ſhall pretend to have Power, or ſhall put in Practice to withdraw a Subject 
from his natural Obedience to the King, or to withdraw them for that Intent 
10 the Romiſh Religion, or to move to promiſe any Obedience to any Foreign 
Power, or to do any Overt- Act to that Intent, or to reconcile one to the See of 
Rome, and if any Perſon ſhall by any Means be willingly withdrawn, or 
promiſe Obedience, as aforeſaid, be is guilty of High Treaſon. | 
Sect. 77, But by 3 Fac. 1. 4. F any Perſon who is reconciled to the 
See of Rome beyond the Seas, return into the Realm and ſubmit himſelf, &c, 
and take the Oaths within fix Days after his Return, he 1s excuſed. | 
Sect. 78. It ſeemeth that the bare pretending to ſuch a Power, without 
any farther Act in endeavouring to perſuade Perſons from their Allegiance, 
Savil 3, Pl. 9. Or the bare endeavouring ſo to perſuade them, without any Pretence of 


ſuch a Power, is High Treaſon within theſe Acts, 
| Sv. 795 


See Cawley 
187. 


e 34h 79. ny fourth Office. $i this 3 vi. That of receiving Po- 1 H. H. P. C. 
piſh: Orders or Education, &c. is made High Treaſon by 27 El. 2. Par. 3. 336, 337. 
by which it is enacted, That if any Ecclefaftick, born in the Queen' s Domi. 
nibnt, and ordained or profeſſed" by © Popr/ſh Authority, ſhall remain in the 
Queen's Dominiolis, or come from beyond Sea, und nos ſubmit tb eme Biſhop 
or Fuſtire of Peabe within Ta Days, aud Ore the Corte; rc. 'be ral be 
rande Ee Thain: - A AA ates 46 N bt: 
Se. 80. "And y hr: 15. 77 any Sehe, 8 being an Eccli hallick ſpall 
not return from 4 Popiſh Seminary <o:thin\ fir Months after à Proclamation 
ro that Purpoſe. in London, and ſabmit, &c. within two Days, be {qa be 
_ guilty of Higb Treaſon, tbenlwer he ſball otherwiſe return, 
See. 81, And by Par. 13. If any Subject ſhall know that any fol Prieft 


I, avithin the Realm, and not diſcover him to fome Fuſtice of Peace, &c. 


within twelve Days, he ſhall be fined and impriſoned at the Queen's Will ; 

and if any Fuſtice of Peace, &c. to whom ſuch Matter . ſhall be d iſcovered, 
ſhall not give Information to ſome of the Privy Council, &c. within twenty- 
eight Days, he ſhall forfeit two hundred Marks, 


In the Conſtruction of this Statute it hath beet reſolved, 


Se, 82. I. That in an Indictment grounded on this Statute againſt poph. ,, 
2 Prieſt remaining here beyond the Time limited by. the Statute, it muſt 

be alledged, That he was born in the Realm, &c. and alſo that he was or- 
dained, &c. by Authority challenged or pretended from the See of Rome ; 
but that there is Bo need to ſhew in what Place in particular he was born, 
or whether he were ordained within the Realm, or beyond Sea, 

Sect. 83. II. That one in Popiſh Orders, being! in a Ship in order to 
go to Ireland, and driven by a Storm into England, and immediately appre- 
hended,vis: not guilty: of High Treaſon within this Act 3 for his Deſign of 
going to Ireland was prevented, & nil efficit conatus, niſi ſequatur effetus, R „m. 
and he was forced into England by the Act of God, and againſt his Will; 77 
neither can he be ſaid to remain here within the Intent of the Statute, be- 
cauſe he: was compelled to it by Reaſon of the Proſecution. 

Sect. 84. The fifth Offence of this Nature, vz. That of refuling a ſe- 
cond Tender of the Oaths, is made High Treaſon by 5 El. 1. Par, 11, 12 
& 20. by which it is enacted, That if any Perſon, who ſhall have a Charge, 
Cure, or Office in the Church, or an Office or Miniſtry in an Eccleſiaſtical 
Court, or if any Perſon who ſhall wilfully refuſe to obſerve the Rites of the 
Church F England, after having been admoniſhed by the. Ordinary, &c. or 
that ſhall ſay or hear private Maſs, &c. ſhall refuſe a ſecond Tender of the 
Oaths, he ſhall be guilty of H gh. T; reaſon, but without Corruption of Blood. 


Vide infra Ch. 19. 
Seck. 8 5. Secondly, Offences againſt the Proteſtant Succeſſion made High 


Treaſon are twofold : 

1, Denying the Power of the Parliament to limit the Succeſſion of the 
Crown, Which is made High Treaſon, by 4 Annæ 8. Par. 1, 2. and 6 Annæ 
7. Par. "MS My whereby it is enacted, Tha? whoever Hall maliciouſl, ad- 
1855 „and direth, by Writing or Printing, declare, maintain and affirm, 

at the pretended Prince of Wales, or any other, hath any Right or Title to 
the Crown, otherwiſe than according to 1 W. & M. ch. 2. or 12 W. 3. ch. 2. 
or that the Kings of this Realm, by Authority of Parliament, are not able 
to make Laws to limit and bind the Crown and the Deſcent and Government 
thereof, ſhall be guilty of High Treaſon, and that thoſe that maliciouſly and 
direct affirm the ſame by Preaching, Teæcbing, or adviſed Speaking, ſhall be 


gulty of a Præmunire. 
N | 2. En- 
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1 2. Eadeavouring maliciouſly, adviſedly, and directly to binder apy Perſon, 
Who thall be next in Succeffion, according to 1 V. M. and MM. 3. 


e CCC CuCl ——_ 
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5. T The ſerce of relieving 2 boi Pr 6 Ds 
Felonies relating to the Eoin 6 or pain are ” dare Kinds: t 


——— > 3 


I. The Offence of debaſipg it . Hep 
2, The Offence of unlawtully -dimiolhing C5: N 5 
3 The Offence of endeaypuring by extraarginary Means to ins 1 
© creaſe it. 


See. 1. 800 firſt, The Offence of debaling the Cain or Bullion was 
provided againſt by many ancient Statutes, which feem to be mo 5 
this Day; for the Importation of ill Money was made F. elony by p17 19 : 
3 Inftg2,93. N. 1 lach Wag REVET N ,) and ſo was the Payments 0! Blanks, 
(which were made of a baſe Alloy,) by 2 H. 6. 9. and the coinin 
bringing in N Aae mrnck, Seskins or D dekins, by 3 1155 : Þ Toy 
eyer 1 I Bi gh Treaſon. to being 8 1 Money, &c. by” F 5s, 26 N 
| and 1 2 75 Ge 5 ale 5 f5 Will, 3. 25. Par, 6. I. is mg q 
Supra Ch, 17. Felony fo Blanch Copper * Not en ar to mix SES Gier with Silver, or 
knowin, 2 te buy or ſell, er ta Sale blonched Copper alone, or ni t 
with Silver, or 17 5 end ee, to buy, &c. any Mixture which 
ſcall be beavier. 5 er and look, and touch, and wear like Standard 
Gold, Us be 1 ma 705 0 worſe, or 0 receive or pay any Counterfeit milled 
Maney, & C. af @ lower Nate than the 57 by ts Wen on dath ak 
or Was coined or counterferted far. [18] 
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I which is. made High Treaſon hy .1 | unc 17. 

| Set. 86. 3. The Offence.of liſting Men without the King's Licence is 

if] made; High Treaſon by hz Aung LI. by which it is enacted, Tat every Sub- 

UK ject ſhall be guilty .of High Tragſan, obo „ in \the Ringdem of Great 

1 Britain or Ireland, hf or enter himſelf in the Service oof any. foreign Prince 
Wie or \Perſon as. 4 Soldier, or ꝓrvocute another to ibe % hiſied, or to go beyond 
11 Sea with ſucb Intent, without the King's Licence, or in tb Hreneh King s Ser- 
wid! vice even oith our King's Licence, until the ſaid French King fail have 

= ai on; al his ok — Bot this RO POOR 
11 CHAP. ll. 
1 * Baue more - immediate ly rut the *r. 1 
1 Frs more amc againſt the King are of fie Kinds: 15 7 7 * F : 
' | 1. Offences relatiog to the Coin or r Bullion, 7 1 1 
1 2. Offences againſt the King's Council. F 
14 3 The Offence va paſſing 1 Kalte fer 4 ee bee 
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Xx any molten Silver, but nw ſuch as. ball 
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Sec. 2. ' Secondly, The Offence of diminiſhing the Coin or Bullion of Popk 149. 


the Kingdom has been always thought to be of very ill Conſequence, as 
ending to impbveriſh the Nation, and to embarraſs Trade, and with an Eye 


to thofe Inconvenienees it Was made Felony by 17 Ed. 3. N. 15. (which 
was never printed) to tranſport Silver, except Plate carried over by Great 


Men to *ferve their Houſes ; alſo the Tranſportation thereof was prohi- 
bited by many other Statutes, as 27 Ed. 3. 14. 5 Rich. 2. 2. 2 H. 4. 16. 


2 H. 6. 6. and 3 H. 6.1. But this general Reſtraint being found by Ex- 


perience to be inconvenierit to Trade; which by exporting Money to one 
Market may bring back ſuch Gods, as will more than make up the Loſs, 


Tom another, it wis ehacted by rg Car. 2. 7. Par. 12. That any Perſon 


might export uhy foreign Cin or Bullion without Duty, firſt making an En- 


try theresf inthe Cuſſom- Hose. 
"$297. 3. But this Lieehce having been often abuſed bythe Tranſportation 


of ſuch Silver, which having been ceifed into Eugliſb Money or wrought 
into Plate, was afterwards melted down into the Form of foreign Coin or 
Bullion, it was, in order to prevent this Miſchief, enacted by 6 & 7 Fill. z. 
19. Par. 3. Mat none ſpull cuſt or mike Tugots\or Bars of Silver in Imitation 


of Spannith, ander Fnin of five Bundred Pounds, And it is farther enacted by 


rhe 1aid Statute, Par. $. Thar b Perſon Mall Se; or cauſe'to be trans 
1 be "thurked or flamped at 
t without a Certificate under the Hands 


\ 
o 


Polldfarlfh's Hall, &c. nor cen 


of vt of the Wardens of the Ooliſmitbhs Compumy, that Onth hath been made 


the Owner or Owners thereof, and likewiſe by one chellible Witneſs, that the 


,. . Batofal Scr; und thitt uo Purt thereof tons (before the ſame was 


* — Cob of this Neulm, nor Clippings theredf, nor Plate wrought 
BUY, J. Affe it is father eacted, Par, 6. Mur way Officer of the Cuſtoms 
Tout may Ort? any molten Siber, which i be put on rao ray 
dt Mg = 4 e or Stamp, and alfo ſuch Cermftare, as is above mentioned. 

B23. z. And it is farther enacted, Pur. 7. That if any Broker, not be- 
ing a trading Goldſmith, or Refiner of Silver, (hall buy or ſell any Bullion 
or molten Ser, he ſhall fuffer Dupriſonment for fox Months without Bail. 


$4, 5. Allo it is farther enacted, Par, 13; 14. That if a Doubt ſhall 


ariſt non Bullion Jhipped to: de exported, whether the Jame be Engliſmi or Fo- 


reign, the Proof ſhall Tie upon the Owner, &c. And that if any Perſon ſhall 
enter vr thiþ ” Bullion, by the ſaid Act allied to be exported, other than 


in the Name of the trut Owner, Proprietor or Importer, the Exporter ſhall 
forfert thy ſame, or the full Vulur thereof, © 

$29, 7. Thirdly, The Endeavours of ſome Perſons in making Uſe of 
extraordinary Methods for the producing of Gold and Silver, were found 
by Experience to be ſo prejudicial to the Publick, both from the laviſh Waſte 
of many valuable Materials, and alſo from the Ruin of many Families, 
which had been occaſioned by ſuch uſeleſs Expences, that it was thought ne- 
ceſſary to put a Check to ſuch Practices by ſome ſevere Law, and for that 


ob. 270. 


3 Inſt. 92,93. 


Purpoſe it was made Felony, by 5 H. 4. 4. to multiply Gold or Silver, or to pyer 88. 
uſe the Art or Craft of Multiplication. And it was holden, That the prac- Pl. 105, 


tiſing to find out the Philoſophers Stone, by which it is imagined that all 
Metals may be made Gold, was Felony within this Statute : But this Re- 
ſtraint having been found to have no other Effect, upon the unaccountable 
Vanity of thoſe, who fancied ſuch Attempts to be practicable, but only to 


ſend them beyond Sea, to try their Experiments with Impunity in other 


Countries, the Statute of 5 H. 4. was at laft wholly repealed by 1 Will. & 
Mar, 30. 


Sect, 8, 8 
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9 Sef. 8. As to the ſecond Kind of Felonies more immediately againſt the 
Supra Ch. 17. King, viz, thoſe which are againſt his Council, it is enacted by 3 H. 7. 
Sect. 40. 14. That if any ſworn Servant in the Chequer-Roll of the King's Houſtold, 
under the State of a Lord, make any Confederacy, Compaſſing, Conſpiracy or 

Imagination with any Perſon, to deſtroy or murder the King, or any Lord of 
this Realm, or any other Perſon ſworn to the King's Council, he ſhall be 


Sec. 9. And it is farther enacted by 9 Anne, Chap, 16. That if any 
Perſon ſhall attempt to kill, afſault, firike or wound any Privy Counſellor 
in Execution of bis Office, be ſhall ſuffer as 4 Felon without Clergy, + 
Sec. 10. As to the third Offence of this Kind (viz.) That of paſſing 
3 Inſt. 80. beyond Sea to ſerve a foreign Prince, it is enacted by 3 Fac. 1. 4. Par. 
8 gs *18, 19, 20, 21. That every Subject, who ſhall go out of the Realm to ſerve 
| any foreign Prince or State, or ſhall paſs over the Seas, and there volunta- 
rily ſerve any ſuch foreign Prince or State, not having before his going taken 
the Oath of Obedience, ſhall ſuffer as a Felon; and that if any Gentleman, 
or Perſon of higher Degree, or any Perſon who bath born any Offce or 
Charge in Camp or Army, ſhall go out of. the Realm to ſerve ſuch foreign 
Prince, &c. without being bound with two Sureties in a Bond, conditioned 
that he ſhall not be reconciled to the See of Rome, nor enter into any Con- 
2 


Hiracy againſt the King, be ſhall be a Felon. [19 | | - 
Seck. 11. Note, That by 1 Will. & Mar. Seſſ. 1. Chap. 8. this Oath of 
W Oaths of Allegiance and Supremacy 


enjoined in the Room thereof. Os Now tt 05 ety ts 

Se#, 12. As to the fourth Offence of this Kind, viz. That of imbe- 
zilling the King's Armour, it is enacted by 31 El. 4. That if any Perſon, 
having the Charge or Cuſtody of the King's Armour, Ordnance, or Munition, 
&c. or | of any Vittuals provided for the vilualling of any Soldiers or Mari- 
ners, &c. ſhall for Lucre and Gain, or wittingly, adviſedly and of Purpoſe 
to binder or impeach the King's Service, imbezil, purloin, or convey away any 
of the ſame Armour, &c. to the Value of twenty Shillings,: be ſhall be judged 


guilty of Felony, © ze | 1 8 . 
3 Inſt. 78, 79, Sect. 13. But ſuch Offender muſt be proſecuted within the Year next after 
Cawley 90, the Offence done; neither. ſhall: he forfeit his Hereditaments any longer than 
mY during his Life ; nor ſball his Blood be corrupted, or his Wife loſe her Dower, 


| Sect. 14. As to the fifth Offence of this Kind, viz, That of relieving 
a Popiſh Prieſt, it is enacted by 27 El. 2. Par, 4. That. whoever ſhall uit 
tingly and willingly receive, relieve, comfort, aid or maintain any Feſuit, 
Seminary or other Popiſh Prieſt, &c, being at Liberty or out of Hold, know- 
ing him to be ſuch a Feſuit, &c. ſhall for ſuch Offence be adjudged a Felon 
without Benefit of Clergy. | 
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Of Præmunire. 


— 


O more immediately againſt the King, not capital, come gene- 
rally under the Titles of Præmunire, Miſpriſion, and Contempts. 


In treating of Præmunire J ſhall conſider, 


1. What Offences come under this Notion. 
2. How they are puniſhed. 
And 


„ 


Chap. 19. eue. 49 
And firſt, Offences coming under the Notion of Pramuite ſeem tobe 
reducible to the following — Heads; 


offences againſt the Faris of the ud 
5 Offences n the Authority of the King and Parliament. 


Thoſe of the ue Kind ſeem to come indil the following Particulars; ; 


1. Making Uſe of Papal Bulls, 
2. Derogating from the King's Common Law Courts. 
1 Appealing to Rome from any of the King's Courts. 
4. Exerciſing the Juriſdiction of a Suffragan without the Appointment 
of the Biſhop of the Dioceſe. 
5. Refuſing” to elect or conſecrate the Perſon nominated by the King to 


a Biſhoprick, 
6. Maintaining the Pope's Power. 
7. Bringing in Agnus Dei, 
8. Contributing to the Maintenance of a Popith Seminary. 


9. Refuſing the Oaths, 


Sef. 1. But ee as theſe Offences depend chinks upon Statutes 
made for the Preſervation of the Sovereignty of the Crown from the In- 
croachments of the See of Rome, I ſhall, in order to ſhew the Reaſonable- 
neſs of theſe Laws, take a ſhort View of thoſe Ulurpations, which made 
them neceflary, 

Sect. 2. It is the general Opinion, Tbat Chriſtianity was firſt elanted Davis 88.con. 
in this Iſland by ſome of the Eaſtern Church, which is very probable, from Selden's Janus 
the antient Britons obſerving Eaſter always on the fourteenth Day of the“ Elorumzy. 
Month, according to the Cuſtom of the Eaſt, a Parſon's ch, 

Sect. 3. But the Saxons being converted about the Year 600, by Perſons 6. Par. 12,20, 
ſent from Rome, and wholly devoted to the Intereſt thereof, it cannot be?! 77 *+: | 
expected that ſuch an Opportunity of enlarging the Jurildiction of that Sce Ses Burrow 
ſhould wholly be neglected, from Page 

Sec. 4. And yet Parſons, in his Attempt to anſwer Sir Edward Coke's _ Re. 
fifth Report concerning the King's Eccleſiaſtical Authority, is ſcarce able i _ 134.4. 
to produce any Inſtances of the Papal Power in this Kingdom before the 346 
Norman Conqueſt. Indeed he tells us, That four or five Perſons were cles Jana 
made Biſhops by the Pope at the firſt Converſion, but offers not any Example 65. 
thereof between the Year 669 and the Conqueſt ; ; and it is certain, That CO 85 
all Biſhopricks were then conferred by the King 8 Delivery of a Ring and a z1, 32, 2 : 


Paſtoral Staff. 31, $2, $3, 
54, 55 50. 


Sed, 5. Neither is he able to produce any Inſtance, that looks like an 13 


Appeal to Rome before the Conqueſt, except in the Caſe of two Biſhops, ſrom Page 
and he is forced to own, That even one of the Biſhops was depoſed by two 347 1 ha 4 


Kings, and could get no Relief againſt either of them, notwithſtanding the Anglorams 3, 


Pope's utmoſt Application in his Favour. 57, 68 


Sect. 6. Nor can he ſhew more than four or five Ane of Exemp- 2 sch. 6. 
rom Par. 37 


tions from ordinary Juriſdiction, granted or confirmed by Popes to Religious Gs 
Houſes in thoſe Days, which plainly ſhews that this Concurrence. was not 1 H. 3. 25. 
thought neceſſary ; and it appears, That our ancient Kings, of their own 21 Ba 3. bo. 
Authority, exempted ſome Abbeys from Epiſcopal Juriſdiction; and it hath * ied. 144. 2. 
always been a received Rule, even in the Times of Popery, That the Chan- F. N. B. 42. a. 


cellor ſhall viſit a Church of the King's * rein undes it be 1 2 vs 


not ſpecially — A „ Kol. Abr. 
O mn See. 7. 230, 231. 
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50 Of Prenunire, Book 1. 


Davis 89. Seck. 7. But the Pope, having favoured and ſupported William the firſt 


in his Invaſion of the Kingdom, took that Opportunity of ' enlarging his 
Incroachments, and in this King's Reign began to ſend his Legates hither ; 


" Davis 90, 93. and prevailed at firſt with Heury the firſt, and afterwards with King Jobn, 


2 Ro.Re.103- to give up the Donation of Bifhopricks ; and in the Time of King Stephen, 
rag Jaws gained the Prerogative of Appeals; and, in the Time of Henry the ſecond, 


Anglorum 67. exempted all Clerks from the Secular Power. rt. 
Selden's Epi- Sec. 8. Indeed this King did at firſt ſtrenuouſſy withſtand theſe In- 
nomis, cap. 9. novations, and aboliſhed moſt of them by the Conflitutions of Clarendan : 
Dav. Rep. 97. But upon the Death of Becket, who, for having violently oppoſed the 
King, was ſlain by ſome of his Servants, the Pope got ſuch an Advan- 
tage over the King, that he was never aſter able effectually to execute thoſe 
Laws. Seo 213-40 £01118 | 
Sec. 9. And not long after ſhis, by a general Excommunication of the 
King and People, for ſeveral Vears, becauſe they would not ſuffer an Arch- 
biſhop to be impoſed upon them, King Fobn was reduced to ſuch Straits, 
that he was obliged to ſurrender his Kingdoms to the Pope, and to receive 
them again, to hold of him for the Rent of a Thouſand Marks. 
Sect. 10. And in the following Reign of Henry the third, partly from 
the Profits of our beſt Church Benefices, which were generally given to 
Italians, and others refiding at the Court of Rome, and partly from the 
Taxes impoſed by the Pope, there went yearly out of the Kingdom Seventy 
thoufand Pounds Sterling. ent! ants | T0 
Sef. 11. The Nation being under this Neceflity was obliged to provide 
for the Prerogaaive of the Prince and the Liberties of the People, -by many 
ſtrict Laws. And in the Reign of Edward the firſt, Religious Houſes were 
prohibited under high Penalties, to ſend any thing to their Superiors be- 
yond Seas ; and it was declared by Parliament, That the Pope's taking upon 
him to diſpoſe of Engliſb Benefices to Aliens was an Incroachment not to 
be endured; and ſoon after (theſe Grievances ' produced thoſe more "ſevere 
Laws againſt the above mentioned Offences of this Nature, «the Particulars 
whereof are before fet forth. lo arg ies. eat 6 
Sect. 12. And firſt the Offence of making Uſe of Papal Bulls is made 
a Præmunire by many ancient as well as later Statutes ; for it is enacted; by 
25 Ed. 3. called the Statute of Proviſors, That whoever ſhall, by a Papal Pro- 
vi ſſon, diffurb any Patron to preſent to a Benefice, &c. ſhall be fined and im- 
priſoned till he make full Renunciation, &c. And it is further enacted by 
25 Ed. 3. Stat. 5. Chap. 22, That if any one purchaſe a Proviſion of an Abbey 
or Priory, he ſhall be out of the King's Protection. And by 38 Ed. 3. & 
12 R. 2. 15.& 13 R. 2. Stat. 2. Chap. 2. That whoever ſhall accept a Be- 
nefice contrary to 25 Ed. 3. ſhall be baniſhed. And by 13 R. 2. Stat. 2, 
Chap. 3. That whoever ſhall' bring a Sentence of Excommunication againſt any 
Perſon for executing the ſaid Statutevf 2 5 Ed. 3.ſpall ſuffer Pain Life and 
Member. And by 16 R. 2. 5. That whoever ſhall purchaſe or purſue, or cauſe 
lo be purchaſed or purſued, in the Court of Rome or elſewbere, any Tranſlations, 
Proceſſes, Sentences of Excommunication, Bulls, Inſtruments, or other Things, 
contrary to the Tenor of that Statute, ubich touch the King, againſt bim, bis 
Crown, his Regality, or his Realm, or bring them within this Realm, or receive 
them, &c. ſhall be out of the King's Protection and their Lands and Tenements, 
Goods and Chattels forfeited to the King; and they (hall be attached by their 
Bodies, &c. And by 2 H. 4. 3. That whoever ſball purchaſe from Rome a 
Proviſion of Exemption from Ordinary Obedience; and by 2 H. 4. 4. That 
o0hoever ſhall put in Execution Bulls purchaſed by thoſe of the Order of Ciſteaux 
to be diſcharged of Tithes, ſhall incur the like Penalty, Alſo Offenders 
I | | 


f 


of 


. 


the ſaid Statutes. 
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of this Nature are farther reſtrained by 6 H. 4. 1. 7 H. 4. 8. 9 H. 4. 8. & 


3 H. 5. 4. By which the Statutes above mentioned are enforced and explained. 
And it is farther enacted by 23 H. 8. 21, Se, 22. That whoever ſhall ſue 
for or execute any Licence, Diſpenſation, or Faculty, "or the See of Rome ; 
and by 28 H. 8. 16. (by which all Bulls, Briefs, &c. heretofore obtained 
from Rome, are made void) That whoever ſhall uſe, alledge, or plead the 
fame in any Court, unleſs they were confirmed by that Statute, or afterwards 
by the King, ſball incur the like Penalty, Yet it hath been holden, That 
the alledging of an ancient Bull in order to induce another principal Matter 
whereon to ground a Title without claiming any thing from the Bull itſel 
is not within this Statute, | | 

Se. 13. By 13 El. a. thoſe who purchaſe any Bull, &c. from Rome, 1 H. H. P. c. 
are guilty of High Treaſon. But thoſe ancient Statutes ſtill continue in $43: F 
Force ; and it is in the Election of the Crown to proceed either upon Chap. 7 
them, or 13 El. Alſo by the ſaid Statute of 13 El. The Aiders, Comforters, Davis 84. 
and Maintainers of ſuch Offenders after the Offence, to the Intent to uphold 
the ſaid uſurped Power, incur a Præmunire. 

Sect. 14. The ſecond Offence of this Nature, viz. That of derogating , gel. gb. 


3 


from the King's Common Law Courts, is faid to have been a High Offence 176 0. 3.177. 


at Common Law, and is made a Premunire by many ancient Statutes ; for P. 1. 3. 
by 27 Ed. 3. 1. & 38 Ed. 3. of Proviſors, If any Subject draw any out of 
the Realm in Plea, whereof the Cognizance pertains to King's Court, or 
of Things whereof Judgments be given in the King's Court, or ſue in any gaſtab's Ent- 
other Court, to defeat or impeach the Fudgments given in the King's Court, 466. b. 467 b. 
ihe ſhall be warned to appear, &c. in proper Perſon, at a Day containing the ec 
ſpace of two Months; at which, if he appear not, he and his Proctors, &c. 333 
ſhall be put out of the King's Protection, his Lands and Chattels forfeited, his nire z. 
Body impriſoned and ranſomed at the King's Will, &c. | | 

Sect. 15. And by 16 Rich. 2. 5. Both thoſe who ſhall purſue or cauſe to 


he purſued in the Court of Rome or elſewhere any Proceſſes or Inſtruments, 


or other Things whatever which touch the King, againſt bim, his Crown, and 
Regality or his Realm, and alſo thoſe who ſhall bring, receive, notify, or execute 
them, and their Abettors, &c. ſhall be put out of the King's Protection, &c. 

Sect. 16. In the Conſtruction of theſe Statutes it was holden, That cer- Bulſ. 299. 


tain Commiſſioners of Sewers for ſummoning one before them who had got 3 Int. 125. 


a Judgment at Law, and impriſoning him till he would releaſe it, were guilty Ot. Ja. 336. 


of a Præmunire. 


Sect. 17. Alſo there have been formerly many ſtrong Opinions, That * a 3 Inſt. 123, 
Suits in Equity to relieve againſt a Judgment at Law are within theſe Sta- . on.” 
tutes ; eſpecially if the End thereof be to controvert the very Point deter- Ch. 23. 
mined at Law, or to ſeek Relief after Judgment in a Caſe wherein the Law 2 Chan. Caſes 
may relieve, as againſt Exceſſiveneſs of Damages, &c. But it ſeems to be Dy. ER wy 


generally-agreed at this Day, That no ſuch Suit is within the Intention of 64, * bo 
| | : 1 Lev. , 


* 


Sef. 18. It bath been ſaid, That“ Suits in the Admiralty or Eccleſiaſti- 1 
cal Courts within the Realm are within 16 R. 2. 5. (by Force of thoſe 2 8 
Words, or elſewhere) if they concern Matters, the Cognizance whereof be- f Sid. 463. 
longs to the Common Law ; as where a Biſhop deprives an Incumbent of 1 Mod. 59. 
a Donative, or excommunicates a Man for hunting in his Parks, &c. or 3 Keb. 221, 
where © Commiſſioners of Sewers impriſon a Man for not releaſing a Judg- _ 5 
ment at Law. 1 Rol Re. 190. 

Sect. 19. But it ſeemeth, That a Suit in thoſe Courts for a Matter « 3 Inſt. 120, 


121, 122. 


Wazich appears not by the Libel itſelf, but only by the Defendant's Plea, gro. Pramun. 


OT 5, 12, 16,31. 
| | is H. 7.9. 2. 
12 Co. 37. 2 Rol. A. 177. Pl. 2. Moor 838, 12. 37. Cro, Jac.134, 
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Statute, becauſe it appears no 


Book I. 


or other Matter ſubſequent, to be of temporal Cognizance, (as where a 
Plaintiff libels for Tithes, and the Defendant pleads that they were ſevered 
from the nine Parts, by which they became a Lay-Fee) is not within the | 


Of Præmunire. 


t that either the Plaintiff or the Judge knew 
that they were ſevered. e 5 ved bo: 
hird Offence of this Nature, (v/2.) That of appealing to 


Sec. 20. The t of th (vz.) 1 
Rome from any of the King's Courts, is made a Præmunire by 25 H. 8. 12. 


and 25 H. 8. 19. by which it is enacted, That all ſuch Appeals, as formerly were 
made to Rome, ſhall from henceforth be made to the High Court of Chancery. 


Sect. 21, The fourth Offence of this Nature, (vig.) That of exerciſing 


the juriſdiction of a Suffragan, without the Appointment of the Biſhop of 
the Dioceſe, is made a Præmunire by 26 H. 8. 14. which ſets forth at 
large for what Towns ſuch Suffragans may be nominated ne King, and 
alſo how they may be nominated, conſecrated, and commilfioned. - 


Sect. 22. The fifth Offence of this Nature, (v/z,) That of refuſing 
to elect or conſecrate the Perſon nominated by the King to a Biſhoprick, is 
made a Præmunire by 25 H. 8. 20. Par. 7. by which it is enacted, That if 
any Dean and Chapter refuſe to elect the ' Perſon named in the King's Letter 


for a Biſhoprick, and to fignify ſuch Election to the King within twenty Days 
after the Licence ſball come to their Hands, or if any Archbiſhop or Biſhop 


the King in Default tlercef fgnified 


after ſuch Election (or Nomixation by 


Her. fi ] 
* unto them by the King) ſhall refuſe within twenty Days to confirm and conſecrate 


See Chap. 17. Heck. 2 $; 


Cawley 52, 


33. 


Cawley 54. 


fellor, within ſixteen Days. 


the Perſon jo fignified to them, they incur a Premunire, _ 8 
The ſixth Offence of this Nature, (viz.) That of maintaining 
the Pope's Power, is made a Præmunire upon the firſt Conviction, and 


High Treaſon upon the ſeconßc. * | 
Sef. 24. The ſeventh Offence of this Nature, (viz, That of bringing 


in Agnus Dei, is made a Præmunire by x3 El. 2. Par. 7, 8. by which it is 
enacted, That if any one ſhall bring into the Realm, &c. any Agnus Dei, Craſſes, 


Pifures, Beads, or fuch like ſuperſtitious Things, pretended to be hallowed by the 
Biſhop of Rome, &c. and ſhall deliver or offer the ſame to any Subject tobe worn 


114 
or uſed in any wiſe ; or if any one ſhall receive the ſame to ſuch Intent, and nat 


il 

clear himſelf by diſcovering the Offender, &c. he ſhall incur a Præmunire. 
Sect. 25. And ſo ſhall a Fuſtice of Peace in the ſame County, who having 

any Offence in that Act declared unto him, ſhall nat declare it to a Privy Coun- 


Sec. 26. The eighth Offence of this Nature, viz. That of contri- 
buting to the Maintenance of a Popiſh Seminary, is made a Pramunire by 


27 El. 2. Far. 6. | . 
Sect. 27. The ninth Offence of this Nature, (viz.) That of refuſing 


the Oaths, is made a Præmunire by ſeveral Statutes, for by 1 El. 1. Par. 19. 1 


| | It 
is enacted, That all Ecclefiaftical Perſons, and all Eccleſiaſtical and Temporal 


Officers, and all Perſons having the King's Fees or Wages; and by Par. 26. That 


all Perſons taking Orders, or any Degree in any Univerfity within the Realm, 
Hall take the Oath of Supremacy, under Pain of loſing their Benefices and Offices. 
And it is farther enacted by 5 El. 1. Par. 5.That all the Perſons above men- 
tioned, who are required by the ſaid Statute of 1 El. 1. to take the ſaid Oath, 
and all School-maſters, publick and private, Barriſters, Benchers, Readers An- 
cients in any Houſe of Court, &c. Attornies, Sheriffs, and Officers belonging to 
the Common or any other Law, or to the Crown, or to any Court whatſoever, ſhall 


take the ſaid Oath in open Court, before they ſhall be admitted to any ſuch Voca- 


tion or Office, &c, And if they belong not to any Court, That then they ſhall 
tale the ſame before ſuch Perſon as ſhall admit them to ſuch Vacation, &c. or 


before Commiſſioners appointed under the Great Seal, &c. And it is farther 
| | enacted, 


"Þ 225 


Chap. 1 9. ; Of Premunire. 5 3 
enacted Par. 6. That any Biſhop may tender the ſaid Oath to any ſpiritual Per- 
ſon within bis Dioceſe, as well in Places exempt as others ; and by Par. 7. That 
Commiſſioners may be appointed by the Lord Chancellor to tender the fame to ſuch 
Per ſons as by therr Commiſſion they ſhall be authorized to tender it unto; and 
by Par, 8. That if any Perſon, compellable by either of the ſaid Ads, or ap- 
pointed by ſuch Commiſſioners to take the ſaid Oath, all refuſe to take it on a 
Tender thereof, he ſhall incur a Præmunire. And by Par. 9. That ſuch Re- 
fuſal ſhall be certified within forty Days before the King in bis Court of King's 
Bench, by thoſe who have Authority to tender the ſaid Oath, under the Penalt 'y 
of one hundred Pounds ; and that the Sheriff of the County, wherein the ſaid 
Court ſhall fit, may impanel a Fury, who ſhall inquire of ſuch Refuſal, in ſuch 
Manner as tft had happened in the ſame County, | 


In the © of theſe Statutes it hath been reſolved * 


Sect. 28. I. That the Obligation to take the ſaid Oath continued after Raym. 212. 
the Death of Queen Elizabeth, tho' the Statutes ſay nothing of her Succeſ- 3 n 
ſors; and the like Reſolution alſo has been made in Relation to the Oatks PF 
appointed by ſubſequent Statutes. _ 

Seck. 29. II. That in a Commiſſion authorizing Perſons to tender the ſaid RY": 445. 
Oath, a general Deſcription of the Perſons to whom it ſhall be tendered is 
ſufficient, without naming them particularly by their Names. 

Sect. 30. III. That if the Perſon who tendered the Oath as Biſhop, was py. 234. Pl. 
not a Biſhop at that Time, the Defendant may give it in Evidence upon the 15. 

eneral Iſſue. „„ 5 15 

Sect. 31. IV. That the ſaid Oath muſt in Subſtance be taken in the 1 Bulſt. 197, 
very Words expreſſed in the Acts, and cannot be qualified with any Reſerve '9* 
whatever: Yet it hath been reſolved, That to uſe the Words [In Conſcience] 1 Vent. 172, 
inſtead of [in my Conſcience] or [Sea of Rome] inſtead of [See of Rome] 73. 
makes no material Variance, : 

Sect. 32. V. That a Certificate of a Refuſal of the ſaid Oath made to Raym. 445. 
the Judges of the ſaid Court of the King's Bench by Name, and not to the 
King in his ſaid Court, is ſufficient within the Meaning of the Statute, 

Sed. 33. VI. That an Eccleſiaſtical Perſon is well deſcribed in ſuch py. 234. Pl. 

a Certificate by the Addition of Legum Doctor, & Sacris Ordinibus conſli- 15. 


tutus, without adding Clericus, &c. ” 
Sec. 34. VII. That ſuch a Certificate being entered of Record, as Dy. 234. Pl. 
15 brought into Court ſuch a Day and Year per A. B. Cancellar. of ſuch a Biſhop 5: 
= is good, without entering that it was ſo brought per Mandatum Epiſcopi. 
Set. 35, VIII. That the Trial muſt be by a Jury of the County, where- Dy. 234. Pl. 
in the Oaths were refuſed; for the Statute only authorizes an Indictment by "5: 
a Jury of the County, wherein the Court fits. 5 
Se. 360. IX. That any Miſrecital of the very Words of the Oath, in see the Books 


an Indictment for not taking it, is erroneous, above cited. 


Set. 37. By 3 Fac. 1. 4. Par. 13, 14. Any Biſhop, or two Tuſtices of 
$3 Peace, whereof one is to be of the Quorum, might tender the Oath of Obedience 
EY therein preſcribed, to any Perſon above the Age of eighteen Years, being under the 
BA Degree of Nobility, and convicted or indifted of Recuſancy, or not having re- 
cerved the Sacrament twice in the Year paſt, and alſo to any ſuſpeted Stranger 
who ſhall not purge himſelf upon Oath ; and ſhall certify the Names of ſuch as take 
the ſaid Oath to the next Quarter-Seſſions, and commit thoſe who refuſe it till the 
next Aſſizes or Seſſions, where the ſame ſhall be again tendered ; and if the ſaid 


Va 5 


Perſons, or any other Perſons whatſoever of the Age of eighteen Years, other | 
than Noblemen or Noblewomen, ſhall there refuſe to take it, they incur a Præ- Skin. 11. | 
munire, unleſs they be Femes Covert, who (hall be committed till they take it. | 

P | | 


See. 


Of Præmunire: Book 1, 


Secs. 38. By Par. 41, The Lords of the Council in ike Manner may tender 
the ſaid Oath to any Nobleman or Woman, of the Age of eighteen Years, who re- 
Fuſing the ſame incur a Premunire, Femes Covert excepted. 

Seck. 39. By 7 Jac. 1. 6. Par. 2, 26, 27. All Perſons whatſoever, as well 
Eccleſiaſtical as ng rye of what Eſtate, Dignity, Pre-eminence, Sex, Quali- 
ty or Degree ſoever he or ſhe ſhall be, above the Age of eighteen Years, being in 
that Ac mentioned and intended, ſhall take the ſaid Oath; and any Privy 
Counſellor or Biſhop, within his Dioceſe, may require any Baron or Baroneſs, 
of the Age of eighteen Years, and any two Fuſtices of the Peace, whereof one to 
See Cawley be of the Quorum, may require any other Perſon of that Aye to take it. And 
246, & / any Perſon of or above the ſaid Age and Degree ſball be preſented, &c. for not 

coming to Church, &c. then three of the Privy Council, whereof ile Lord Chan- 
cellor, &c. to be one, ſhall require ſuch Perſon to take the ſaid Oath, And if 
any Perſon whatſoever, of the ſaid Age and under the ſaid Degree, ſhall be pre- 
ſented, &c. for not coming to Church, &c. or if the Miniſter, 8c. ſhalt complain 
to any Juſtice of Peace, &c. and the Juſtice ſhall find Cauſe of Suſpicion,” 
then any one Fuſtice of Peace fhall require ſuch Perſon to take the ſaid Oath, 
&c. And all ſuch Perſons refuſing a Tender of the faid Oath, ſhall be bound 
over to the Aﬀſizes or Seſſions, where, if they refuſe again, they incur a Præ- 
munire : And Par. 27. All ſuch Refuſers are diſabled to execute any publick 
Place Judicature, or bear any other Office, (being no Office of Inberitance 
er miniſterial Function) or to practiſè the Common or Civil Law, Phyſick or 
Surgery; or the Art of an Apothecary. 
22 Ce. rzo, Sect. 40. In the Conſtruction of theſe Statutes it hath been reſolved, That 
131. the Juſtices of Peace, &c. may ſend their Warrant to bring ſueh Perſons 
before them, but that they cannot authorize the Conſtable to break open the 
Doors to take them. ANT 

Sect. r. But by 1 Will. & Mar. the Oaths of Supremacy and Obedience 

preſcribed by theſe Acts were abrogated, and the following Oath and Declara- 


tion ſubſtituted in their Room, 


1 A. B. do fincerely promiſe and ſivear, That I will be 2 thful and bear eur : 
1 Allegiance to his Majeſiy King George. 135 + 


A. B. do fwear, That I do from my Heart abbor, deteſt and abjure, as im- 
pious and heretical, that damnable Doctrine and Poſition, that Princes ex- 
communicated or deprived by the Pope, or any Authority of the See of Rome, 
may be depoſed or murdered by their Subjects, or any other whatſoever: _ 
And TI do declare, That no foreign Prince, Perſon, Prelate, State, or 
Potentate, hath or ought to bave any Furiſdiction, Power, Superiority, 
Pre-eminence or Authority Eccleſiaſtical or Civil, within this Realm, 
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Sect. 42. And by Par. 3, 4, 5. All Perſons who are required to take, or 
authorized to tender the ſaid abrogated Oaths, or either of them, are in like 
manner required and authorized to take and tender the ſaid Oath and Declara- 
tion, under the ſame Penalties, &c. See Chap. 24. 

Sect. 43. By 7 Will. 3. 24. Serjeants at Law, Counſellors, Atornies, Sa- 
licitors, Proflors, Clerks or Notaries, practiſing as ſuch in any Court whatſo- 
ever, without taking the ſaid Oaths and ſubſcribing the ſaid Declaration, incur 
a Præmunire. . 

Sec. 44. And now I am in the ſecond Place to confider thoſe Offen- 

ces againſt the Authority of King and Parliament, which come under the 

Notion of Præmunire, as to which it is enacted by 6 Ann. 7. That if any 

Perſon ſhall maliciouſly and direbtiy, by Preaching, Teaching, or adviſed Speak- 

ing, declare, maintain and affirm, that the pretended Prince of Wales, hath 

A. 1 any 


> Ren. 


as are within the Exception of this Act, it is certain that no Perfon whatſo- 


ClujaoS0: conn) x 9 Maſdriſſon of Treaſot. 35 


any Right or Title e the Crow of oF Beats o that any other Perſon or Per- 
ſons hath or have any Right or Title to the ſame, otherwiſe than according to 
1 Will. & Mar, 2. and 12 Will. 2, and the Acis then lately made in England 


And Scotland, mutually for the Union & the two Kingdoms; or that the Kings 


or Queens of this Realm, with the Authority of Parliament, are not able to make 
Laws ta limit the Croum and the Deſcent, &c. thereof, ſhall incur aPcemunire. 
Seck. 45. As to the ſecond general Point of this Chapter, viz. In what 

manner Offences of this Nature are puniſhed, it is to be obſerved, That moſt 

of the Statutes of Pramunire refer the Puniſhment to 16 Rich. 2. 5. which. 

enacts, That thoſe who offenꝗ the Purport thereof ball be put out of 

the King's Praten and Tenements, Goods and Chattels 
for feited to 017M Pt they be attacbed by their Bodies, if 

they may be found, and brought More the King and his Council, there to an- 
fever to the Caſes aforeſaid, or that Proceſs be made againſt them by Przmunire 

facias, in Manner as is ordained in other Statutes of Proviſors. 

Sec. 46. Inaſmuch as this Statute expreſly faith, that ſuch Offenders 

ſhall be put out of the King's Protection, and alſo the Statute of 25 Ed. 3. 

Stat. 5. Chap. 22. had farther added, That any one might do with a Purchaſer 

of the Proviſions, therein prolibited as with the King's Enemy, and that be who 
ſhould offend agarnſt ſuch an one in Body, Lands, or Goods, ſhould be excuſed, 

it was formerly holden, That a Perſon attainted in a Præmunire might, tn, 150. 
lawfully be ſlain by any one, as being the King's Enemy, and out of the 12 Ce. 68. 
Protection of the Laws ; but the latter Opinions ſeem to have diſapproved 8 — 
of this Severity; however, it is is exprefly enacted by 5 El. 1. Par, 21, 22 oy 
That it ſhall not be lawfut ta kill any Per ſn attainted in Præmunite,  faving 
ſuch Pains of Death or other Hurt or Puni(hment, as heretofore might, with. 

out Danger of Law, be done upon any Perſon that- ſhall ſend or bring into the 

Realm, or within the fame fhall execute, any Proceſs, &c. from 1 . 
Rn em no! | | 


Sec. 47. But howſoever the Law may ſtand in Relation to ſach Perſons 2 Jn 130: 


ever attainted of any Præmunire can bring an Action for any Injury what- 
ſoever ; and that no one knowing him to be guilty can with Safety give 
him Aid, Comfort or Rehef. | 7 ay} | 

Sect. 48. But it hath, been reſolved, That thoſe general Words in the! Iaf. 130. 


Statute 16 Rich. 2. 5. That all the Lands and Tenements ſhall be forfeited, 2 Lr 165 
extend not to Land entailed, after the Death of the Offender. B. 2. ch. 49. 


Se. 49. Alſo it hath. been reſolved, That a Statute, by appointing; that Sea. 28. 
an Offender ſhall incur the Penalty and Danger mentioned in the 16 Rich. f Vent. 173. 


A a on on; : For the Judg 
2. 5. does not confine the Proſecution for the Qffence to the particular Pro- 8 44 
ceſs thereby gwen. C | | munire ſee B. 
e 2. ch. 48. Sect. 

9. 


CHAP. XX. 
Of Mifprifon of Treafon 


Sect. I, HE Word Miſpriſion has not any certain Signification, bat 2 R. 3: 10. b. 


is generally applied to all ſuch high Offences as are under the CBS 37.0. 
Degree of Capital, and nearly bordering thereupon ; and it is faid that a Treat. 24,77, 
Miſpriſion is contained in every Treafon or Felony whatſoever, and that 


ONC 


86 Of Contempts againſl the King's Courts, Book I. 
+ H. H. P. C. one who is guilty of Felony or Treaſon” wat be rr e for 5 


\- w 
a0 ; , W 


374,65 2. 0b. Miſpeifion' weed if the "ny | roger * N a 
| V 2 6M 38 i 


Ads 0 


| Offences of this Kind are eee tobe twofold: arr, RSI OD k a 


1. Negative, w which conſiſt in dhe Omiſfion of "ſomething which onghn 
to be done. | | 4 135 110 G 6 
21. 2 
mitted. 


Fi 1% 


Seed, 2. The Agro Miſprifion: 
commonly called Miſpriſion or Treaſc 
the bare Knowledge and Concealment of 


conſiſting in 


Poſitive, which confi in fome Miſdeimeanour andy com- 


inſt u the King i is 
| Treaſon; (whether it be loch | 


8 
by 25 Ed. z. or ſubſequent Statutes) without any Degree of Aſſent thereto; 


y 3 
Bong wok and this is declared to be a Miſprifion only by 2 & 3 Mar. 10. But at 
Ii. P. C. 127. Law any Delay in diſcovering High Treaſon, whatever Excuſes the Party 


Brad. 118.b. Might have for it, was deemed an Aﬀent to 770 and e _ 


1 37- b. Treaſon, [20Þ 
3 nil. 36. "Se. 2, And at this Day, if the Cade of High Treaſon * ac- 


Jo 
companied with any Circumſtances which ſhew an Approbation thereof, 
H. P. C. 125. it amounts to High Treaſon; as if one, having Notice before-hand that 


Kely. 17, 21. Perſons deſigned to meet in order to conſpire againſt the Government, go 
into their Company and hear their treaſonable Conſultation and conceal it; 


_D 


or if one, who has been onee accidentally in ſuch Company, and heard 


fuch Diſcourſe, meet the ſame En A a ſecond Time, and hear woch like 


Diſcourſe, and conceal it. 
Sec. 4. Alſo whoever receives and comforts a T raitor, knowing him 


3 H.7. 10. to be ſuch, whether by counterfeiting of Coin *, or otherwiſe, is bimſelf 
H. P. C. 8 2 principal Traitor; for ſuch a Receipt of a Felon makes the Receiver an 


3 nk; 53, Acceflary to the Felony, and whatever makes an Acceſſary in F r. 3 


Co. 8 
- —.— makes a \ Principal in Treaſon. 
Pl. 21. Infra Seck. g. Neither can a Perſon, * * Knowlidee af a Teafoo, 8 


2. ch. 2 55 
NS OO: bimſelf by diſcovering that there will be a Riſing in general, with- 


Quære and CUTE 
ſee 1 H. H. out diſcloſing the very Perſons intendin to riſe ; nor even by diſcovering 


f rg (33s 3 of theſe to a private Perſon, who is no Magiſtrate. 
6. 62, - - Sect. 6. © But it ſeems that one who is only told in general that there 
»Kely. 22. will be a Riſing, without knowing any of the Perſons or Particulars of 


"A Deſign, i is not bound to make any Diſcovery at all. 


. Key, 2 Sect. 7. There is one poſitive Miſpriſion which. is made Miſpriſion of 
H. H. r. c Treaſon by 14 El. 4. by which it is enacted, That thoſe who forge boreige 


Coin, not current here, are guilty of Miſprinon of Treaſon, Sc. 


376, 37. 


CHAP, XXI. 
Of Contempts againſt the. King s Courts, 


THER poſitive Miſprifions more immediacy __ the — ſeem 
* 70? Mist. 22 


— «WW 


1. Contempts axia bis Palace « or Babel Julie, | 
by 2 againſt his Prerogative. 8 | 
| Jo N 


* 9 
clp i.. f Rehn Raf ü King's C 57 


5 32 Can tewpts againſt his, ron or;Gorerament;. „4 5 + 1092 3 
eee 18 Title. el Hide to: RWO! Fe } 3 1 Ui TI 
as 9 On ts. againſt the King's Palace, Ge. "have 
7 Tee —4— 5 the ancient _ 3 | 


a 


b the 1 pn $14 i e 25 i aGually reins, be willen he Statute 83375 38. a; 
and it is Nee which is given in the third Inſtitute,” of à Bro. Pain 16. 
Perſon's, Hand bring cut off or Srikingin ms: Tower, is not wartiniee: by 6 a7; 99s 


Seck. & yh: nk it is cxrtain, "That by the Common Law which con- 
tinues to this Day, Striking, in Weſtminſter Hall, where the King is only 15 
preſent, a8 repreſented by his Judges, and by their Adminiſtration diſtri- 2 Ing. 549. 
buting Juſtice to his People, 1s more penal than any Striking in another 3 aft. 140. 
Place in his actual Preſence; for the latter is not puniſhed with the Loſs of ory =} * 
Hand, un eſs ſome Blood be drawn, nor even then with the Loſs of Cro. El. 3 
Lands or Goods: But if a Perſon draw his Sword. on any Judge, in the 4: Af: _ 
ed of the Court of King's. Bench, Chancery, Common Pleas, or Ex- oy 188. l. 
der, or before the Juſtices of Aſſize, or Oyer and Terminer, Whether “. f 
og or not, or ſtrike a Juror, or any other Perſon, with or Without 4 84 B. 2. Ch. 
Weapon, he ſhall loſe his Hand and his Goods, and the Profits of his Lands Halt z. os 
during Life; and ſuffer perpetual Impriſanment, * if the Indictment wy the 2 Rol. Ab. 76. 
Offence a as „ coram Domino Rege, = 2+ 3- | 
Sect. 4. Neither can one who is guilty 97 ſuch Offence excuſe the 132. C191, 
oe, by ſhewing that! the Ren ſo. Muck by him gave the firſt Ke 713 
ault. | 432 0. 71. 
Seck. 5. : Alſo 6 8 3 a Priſoner FIG any ot the Courts on Cro Wl 46x 
mentioned, without ſtriking a Blow, ſhall forfeit his Goods and the Pro- b 1 Lev. 106. 
fits of his Lands, and ſuffer implement during Life, but not loſe his Wag 
Hand, becauſe he did not ſtrike. * it Oe Ja. 467; 
$28. 6. And he who makes an Affray in the Palace- Vard near the ſaid 31 5 8 
Courts, but out of their View, ſhall be impriſoned during the King 8 Plea- Con Ke. 
ſure, and ſeverely fined, but not loſe his Hand. 131, | 
Seck. 7 7. And not only thoſe who are guilty of ſuch an actual Vio- 8 — 
lence, but alſo thoſe who diſturb ſuch Courts by threatening or reproach- Sir W. Te: | 
ful Words to any Judge fitting in them, are guilty of a High Miſpriſion; 345- 
and in the Time of Edward the Firſt, one William de Bruce, who, upon vary pat 
hearing Judgment given againſt him in the Exchequer, ſaid to the Chief Moor 819. 
Baron, Roger, Roger, Thou haſt had thy Will of me, which of a long Time 
thou 25 fought, and I will remember it, was for theſe Words impriſoned | 
during the King's Pleaſure, and ordered to walk from the King's Bench to 
the Exchequer, barcheaded and ungirt, and to aſk Forgiveneſs, &c. And in 
the Time of Charles the Firſt, one Harriſon, for ruſhing into the Court 
of Common Pleas, and ſaying to Juſtice Hutton fitting there, I do accuſe oro. Ca 503, 
Mr. Fuſtice Hutton of High Treaſon, was fined five thouſand Pounds, and the. 
impriſoned. during the King's Pleaſure, and ordered to go to all the Courts fert. rate” 
of Weſtminſter -Hall with. a Paper on his Head, ſhewing his - Offence, and FRAN 
to make his Submiſſion, &c. And theſe Caſes are the more remarkable, eee 


becauſe in the firſt, the Offender was of a very honourable Family; and in 
2 the 


I Cothpye, Book I. 


58 ü Of © Contempts againſt ebe 


the ſecond, a Bachelor'-6f- Divinity; aged condeamnes to ſuch corporal 
Puniſhment, the loweſt of which is in Ju ginent of Eaw higher / thin the 


greateſt Fine whatever, 
Hob. 220. - +822,” 8, Alſo aſt; who rtflect oth the Jaſtite dr Tee chi 15 
Pech. . Colrts:feem td be indictabte und biotily fire; 4s if oe 5 
9 under the great Seal o be cohtr 0 te Oui 5 2 Ep . 
x Ler, . e 9. Alle be be gives meter dhe Lie i fn, N n an tg 
1 Red. 556. the Quarta) ſhall be board dd he Gos8' Behavibar, 25-1) 47 114: 7080 
3 Inſt. 141. Sef, 10. And, he, who makes en After in the Freer pf any of the 
1 Wy LES: Kipg's inferior Courts of Walde, 16 Haable, bot: I r With 
el Hand, Ge. e 
$45; 11. And be wh packs corteelipri6h'th q ropes: bol Watd 
54 ® 58. to the Judge of ſuch a Court 1h Execution ef pe U e untdechately 
2 K. 4 76. | bd by ſuch Judge, or, as ſome ſuy, may be * Indifted, Ce, as If one 
* 14 * give the Lie to a Judge of a G in the Face of the Court, or being 4 
con, 2 Rol. admoniſhed by Him to pull off bis Hat, ſay, 1 22 mt Fulur that You can 
Ab. 78.Pl. 4- do, or tell Jim in the Face of the Court that be 1  fottwoth, © or call 
1 e Fool, Ge. or lay, N I con nut huet Juſeite Bere, I will bave it 
Cen . 90 $81:el/e where. enen G99 
1 3 Mae 12. And. it was formerly h helden that 2 an 1 5 1 indicted 
ie for a Jlander of the Juſtice of the Nation, by refleivg on a Sentence 


2 Ab. given in any Court Ecclefiaſtical or Temporal, Apecher directly, as where 


78. Pi 6 
one ſaid that ſuchra Sentence given by the High Commitſion Court, Lis 
ics. 8. th 2 againſt Law ; or oblique] yas Where ne faid chat ſueh 4 Sentence 


2 . 8 but chat the/Teſtimonkes en which it wis founded Wore falſe, or the 


5 2 Aſidauits equi vocating : ne | 
73. Pl. 8 Sec. 13. . B it a BY the better Opinion ef this Day, That a Man 
zRol.Re.2 cannot be indifted for any ſcandalous or contemptudus Words ſpoken of or 
Hob. 202. to ſuch Officers, not being ia the actual Execution of their Office; for ſuch 
Moore 55 an Offence ſeems rather to Proceed frorn ill Breeding thati'a' Contempt of 
| the Government; and tho' it may be a Cauſe to bind a Man to his Good 

I Va a 10. 0 Biene, yet it does not ſcem to be of ſuch Corfſequetite * as to be a ſuffi- 
cient Ground for a publick Preſecution, as 'for an Offenee agalnſt the 


common Peace, Gc. And agretably hereto it hath been reſtives. Tbat a 


| Mob Man ſhall not be indicted for ſaying, * That pheriever 4 Burgeſs of ach 


2 Keb. 394. 2 Thw1 1 puts on bis Gown, Satan enters into bim; or, * That the 1 ayor. 


, 5 Mod 1 and Aldermen of ſuch a Town are as great Villains as any that rob on W, a 
5 Mod. 204. Highway ; or That the Juſtices of Peace underfland no more of the Sta- 


2 Ven. 16. futes bf Exciſe than this Fug, nor one of twenty of the Parliament-Men who 


Wrightſo 
Sal. 696. comb, for making ſuch a Warrant, and underſtands n more Law than 4 Slick- 


* Quoen and bill ; or, ® That he is not fit to he's Fuſtice of Peace; ; for that be will dh ri g 


3 Foy or wrong, according as his Affections lead bim; or * That ſuch an Order: 164 
* Queen and Numſcul Order, and that the Juſtice deſerves to be hanged who made it; or 


n ſuch a Juſtice of Peace is a forfivorn Wretch, and that be will mg 


P Queen and 


Broxham. His Purſe at him; or for 9 =. to a Mayor of a Town, Du, Mr. Nr, 
3 0Mod- 124. 7 qo not care a Furt for you ; You, Mr. Mayor, are 0 Rogue and a Raſcal; or 


= lar faying, That the lies of Peace have nothing to do with the Exciſe. 


Sed. 14. And hot only thoſe who diſturb the adminiſtration of Juſtice 


by direct Contempts offered te the King's Covrts, but alf all ſach as 


e guilty of any injurious Treatment of thoſe Perſons who are under 


3 Id. 14a the more ceirtiedte"Protedtion of thoſe Courts, are highly punimable by 
1 1 Fine and Impriſonment; as if a Man affault or threaten His pint lu. for £ 


Latch 220. 


ſuing him, or a Counſellor or ge for being imployed againſt 


05m made them; or n That ſuch a Juſtice of Peace is a Fool, and Aſt, and à Co 


2 . ( . — 
FL Ps OT RN 3 r Kerns * * 5.9 2 5 
1 CE gs I SO I Oe Wes Nw A LOO En / y . res <2 e 1 8 — 
q V7 Ne So» BA / T gt Co nn EG REA ESE xe OS © a RE rs DIED nd Wat} 5 
1 b + . 4 7, 646 "> * TY 33 0 9 . : N n rr Fe av EEG WARES Weis 4 5 e . 
N . . ml N 5 g ; $80. & 37 2 
* 8 £ Ct ta ».£ 4 he "Y A 
5 . * * 0 i 


Chap. 22. Of cn ; againf the A Prerogative. 39 


or Jurdt 87 : fing a Verdict agttnt him, or a Gaoler for keeping a Pri- __ Ab. 76. 
Fe 15. Inne di be endeavour to ſtifle the Truth, and prevent the 

due Execution of Juſtice, are highly puniſhable, as thoſe who being exa- Hob. 251. 
mined before the Privy Council concerning their Knowledge of a Grime, 
whereof a third Perſon is accuſed, diſcloſe what paſſed in ſuch Examina- Raym. 376, 
tion, in order to fappreſs a farther Diſcovery ; and alſo all thoſe who diſ- 1 per Pais 
ſuade, or but endeavour to diſſuade a Witneſs from giving Evidence againſt H. P. C. 131. 
a Perſon indicted, &c. or who adviſe a Priſoner to ſtand Mute on his Ar- 2 Rol. Ab. 77. 
raignment, Sc. And it was ancientiy holden, that if one of the Grand In- . 
queſt diſcover to any Perſons indicted the Evidence againſt them, he is an A. 36. B. 
Acceſlary to theyOffence,-whether Treaſon or Felony ; and at this Day it is 27 Al. 63. 


agreed, that e is guilty of a high Miſpriſion, puniſhable by Fine and H. FC 9. 
Imp -i oO . 


zInſt. 27, 106. 
See 3 Leon. 
207. 


5 
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, 
1 


* 
149. 54 
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* 
3 
14 
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Of Cimempis againſt the King's Prerogative. 


Se. I. ( W ne the King's Prerogative are of ſo various a 
N Nature, that they cannot well be reduced to any certain 
Heads; however, the Principal of them ſeem to come under the follow- 


ing Perüculas: 


1. Refuſing to aſſiſt the King for the Good of the Publick. « Momo 5502 
2. Preferring the Interefts o a foreign Prince to that of our own, Pa, rode. © 

8 Diſobeying the King's lawful Commands or Prohibitions. 5 8 38.A. 

...... ions 1 8 | Ditz. Coro, 

Sec. 2. Firſt therefore, it is a high Offence for any Subject to deny 167, 5 

the King that Aſſiſtance for the Good ef the Publick, either in his Coun- 25. 1 5 . 
cils or Wars, which by the Law he is bound to give him; as for a Peer * z Rol. A. 

not te. came to the Parliament at the Day of Summons, or to * depart 1%5-X- 166- 

from thence without the King's Licence; or for a Privy Councillor to 44. 733. 

refuſe to give his Advice on an Affair of State; or for any * private Sub- See 1 Ed. 3. 

ject to refuſe to ſerve the King in Perſon, if he be able, or to find ano- . 1 

ther, if he be not able, in the Defence of the Realm, againſt Rebels and 25Ed.3.ch.8, 


EB foreign. Invaders; or, as ſome ſay, to refuſe to ſerve the King for Pay in 1H ch. 13. 
Fie his Wars abroad. 3 7 1 5 1 "= 8. 
3 Seck. 3. Secondly, It is ſo high an Offence to prefer the Intereſt of a Cro. Ca. 11. 
rs. « . our own, that it is criminal to do any Thing Cg gh. * 3 
zT which may but incline a Man ſo to do; as to receive a Penſion from a ED 
* foreign Prince without the Leave of our King. = 3 loſt, 144. 
by Sec. 4. Thirdly, It is alſo a high Crime to diſobey the King's law- 2 . 2 


ful Commands or Prohibitions; as by obſtinately refuſing Obedience to 
his Writs ; or contemning a Summons from his Council to appear before Hob. 235. 
them ; or not anſwering ſuch Queſtions in Relation to a Matter wherein . 
the Intereſt of the State is concerned, as ſhall be propoſed by the Privy Dy. 176. Pl. 
Council; or refuſing to give Evidence to a Grand Jury concerning a 87 ˙60 148, 
Crime (for which © the Court may impoſe an immediate Fine); or not yore 4 oy 
rpg ow beyond Sea upon the King's Letters to that Purpoſe ; for 779. 
which the Offender's Lands ſhall be ſeized till he return, (and when he —_— 


4 does Savil 7, 8. | 


| 
| 
| 
1 
! 
j 
| 
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2 Rol. Ab. does return he ſhall be fined) or afſemblipg- at a Turnament; againſt, the 
208.) King's expreſs Prohibition; or going beyond Sea againſt the King's Wil 
F. N. B. 85. expreſly ſignified, either by the Writ, Ne exeat Regnum, (which may be 
28 Caſes qirected as well toa Layman as to a Clergyman, and on the Suggeſtion of 
3 Inſt. 178. a private as well as of a publick Matter) or under the Great or Privy Seal 
Cro. Elzz, or Signet, or by Proclam atio. % , „ 4 
6598. Sect. 5. Alſo every Contempt of a Statute is, indictable, if no other 


Book 2. C. Puniſhment be limited. 7 | 906 10 0 
26, Sect. 2. | | gs a Sens 


- ae Wo * 


* * be 72 
114 


: 


Of Contempts againſt the K. ing's Perſon or Government. © 


Sect. I. A LL Contempts againſt the King's Perſon or Government are 

very highly criminal, and puniſhable with Fine and Impriſon- 
ment, and ſometimes with the Pillory, by the Diſcretion of the Judges, 
upon Conſideration. of all the Circumſtances of the Caſe; but inaſmuch as 
it is generally obvious to common Senſe, in what Caſes and to what Degree 
a Man is guilty of this Offence, and it would be endleſs to enumerate all 
the Particulars, - I ſhall. content myſelf with glancing at ſome of the moſt 


eneral Heads; as, 


"outs a Se#. 2. I. The charging the Government with Oppreſſion or weak Ad- 


2 Keb. 336. miniſtration; as by ſaying, That Merchants are ſcrewed up bere in Eng- 
land more than in Turkey ; or, That it is a good World when beggarly Priefts 
AMR... -: | LE 
5 Mod. 36; Se#. 3. II. The doing an Act which impliedly encourages Rebellion; 
** as by abſolving Perſons at the Gallows, who being condemned for High 
Treaſon, ſhew no Sign of Repentance, but perſiſt in juſtifying the Fact; 
3 Mod. 52. or by drinking to the pious Memory of a Perſon executed for High 
Treaſon, FFF 
H i... 08s 4» III. Endeavouring to frighten the King into a Change of his 
Moore 756, Meaſures with Threats of the Uneaſineſs of his Subjects; as by ſubſcribing a 
Noy 101. Petition to him, in which it is intimated, that if it be denied, many Thou- 
ſands will be diſcontented, cc. THY On DN ee e FEH2Eþ 
Ciro. J. 38. Seck. 5, IV. Spreading falſe Rumours concerning the King's Intentions ; 
as that he deſigns to grant a Toleration to Papiſts, &. © 
Secz. 6, V. Charging him with a Breach of his Coronation Oath, - 


Noy 105, 


See Cro. Ca.” Sect. 7. VI. Speaking contemptuouſly of him; as by curfing him, Gc. 
HO? og giving out that he wants Wiſdom, Valour or Steadineſs; or in general, 
doing any Thing which may leſſen him in the Eſteem of his Subjects, and 

weaken his Government, or raiſe Jealouſies between him and his People. 

Sec. 8, Alſo it is ſaid to be an Offence, for which a Man may be in- 


Sid. 143. 
Pl 33 dicted, to refuſe in a foͤreign Port to pay the uſual Cuſtoms, becauſe it 


C HAP. 
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may cauſe a Breach between our King and the King of the Country. [21]. 5 


— to 


Chap. 24. Of. Contempts againſt the King's Title, 


1 ne 888 TIL AER PR . LA CAS 1 a 


Of Contempts againſt the King's Title. 
Ba againſt the King's Title are of two Kinds, 


1. Denying bis Title, 5 
2. Refuſing to take the Oaths required by Law for the Support of his 


Government. 


Ser. 1. The firſt Offence of this Kind, viz. That of denying the ye. 105 


61 


King's Title, hath by ſome been carried ſo high as to be adjudged an 2 Rol. Re. 90. 
Overt Act of compaſſing his Death; however, it is certainly moſt high- alm. 424. 


ly criminal, and puniſhable with Fine and Impriſonment, and alſo ſuch 


infamous corporal Puniſhment, as to the Diſcretion of the Court ſhall ſeem 
proper, according to the Heinouſneſs of the Crime and the Circumſtances 
of the Parties ; as if a Man in Writing or Diſcourſe ſhall maintain that 
the King is an Uſurper, or that another hath a better Title to the 
Crown, &c, for ſuch like Inſinuations maniteſtly tend to raiſe Tumults 
and Diſorders in the State, and to alienate the Affections of the People 
from the Prince, and incline them to favour the Pretenſions of another; 
and it is highly preſumptuous for private Perſons to intermeddle with 
Matters of ſo high a Nature; and it will be impoſſible to preſerve the 
Peace of a Government, unleſs Subjects will quietly ſubmit themſelves 
to thoſe whom Providence had placed over them, and prefer the publick 
Good to their own private Inclinations and Opinions : For otherwiſe, 
whenever the Title to the Crown ſhall happen to be conteſted, it will be 
impoſſible to end the Difference without perpetual Civil Broils and Diſſen- 
ſions, and the Prince who prevails will be tempted to eſteem thoſe of the 
contrary Party rather as Enemies than Subjects, if he finds them ready and 
deſirous to lay hold of all Opportunities to diſturb his Government, and 
ſhake off their forced Obedience. And fince there is no Tribunal but that 
of Heaven, to which Princes can appeal for the Deciſion of their Titles, 
| when that ſeems ſo far to have declared in Favour of one as to give him 
quiet Poſſeſſion of the Throne, the publick Peace, which is the End of all 
Government, requires a dutiful Submiſſion to him; and it is the higheſt 
Madneſs to give up that Eaſe and Security which. we may enjoy from a 
peaceful Obedience, in Exchange for that Diſorder, Uncertainty, and 
Bloodſhed, which cannot but be expected from an Attempt to wreſt the 
Sceptre out of the Hands of our Prince; and it is the higheſt Ingratitude 
to make no other Return but Diſloyalty and Rebellion, for all the Hap- 
pineſs we can enjoy under a juſt Adminiſtration ; and it is the greateſt 
of Abſurdities to think that the Good of the Community, for the Sake of 
which all Government was inſtituted, ought not to be preferred before 
the diſputed Title of a particular Perſon or Family: All we can deſire 
from Government, is the ſecure Enjoyment of what we may call our 
own, and whether this or that Competitor to the Crown be the Inftru- 
ment of this Happineſs to us, ſeems little to concern us. Let the Title 
of one out of Poſſeſſion of the Throne be never ſo plauſible, it muſt have 

R its 
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its original Foundation from ſome poſitive Law; which, when it cannot 
take Effect without involving a Nation in Diſcord and Confuſion, the avoid- 
ing whereof is the very End of all Laws, it muſt give way to the publick 
Neceſſity of the State; for there can be no human Inſtitution whatſoever, 
but muſt be limited by this implicit Reſerve from the firſt Principles of Rea- 
ſon, that where-ever the Execution of it ſhall be abſolutely inconſiſtent with 
the Happineſs of the People for whoſe Sake it was ordained, it ought fo far 
to be ſuſpended, NY 
Sef. 2, For this and many other ſuch like Reaſons, the Law has always 
had a moſt tender Regard for the Security of the Prince in Poſſeſſion of the 
Crown, and as it has made it High Treaſon to compaſs his Death, Gc. 
as appears from Chap. 17. Sect. 11, &c. ſo hath it alſo made it highly penal 
in any inferior Degree to diſturb or diſquiet his Government. 
As to the ſecond Kind of Offences of this Nature, vig. That of refufing 
to take the Oaths required by Law for the Support of the King's Govern- 
ment; 1 ſhall conſider, | 5 | | 


1. The Offence of refuſing the Oaths required for this Purpoſe by the 


Common Law, tt 1 
2. The Offence of refuſing the Oaths required by Statute. 


. ES) 0-00 the firſt Particular, it ſeems to be a high Contempt at I 3 
2417 246, the Common Law to refuſe to take the Oath of Allegiance to the King, 7 
which all Laymen above the Age of twelve Years are bound to take at 2 
the Torn or Court-Leet, Sc. and ſurely nothing can be more unreaſon- "= 


able than to deny the King, whoſe Government we are happy under, all 
proper Aſſurances of our Fidelity to bim; for how can we expect to en- 1 
joy the Privileges of Subjects from one to whom we refuſe to acknow- _— 
ledge ourſelves Subjects, or hope for Protection from one, whom we pro- | 
voke to eſteem us as his Enemies, or blame that Government for treating 
us as Malecontents, to which we give ſo juſt a Cauſe to ſuſpe& our Fide- 
lity ? If we conſult the Law of God, that will tell us, That the Powers that 
be are ordained of God; If we will hear the Voice of Reaſon, that will con- 
vince us, that not only the Peace and Safety of the Community, but alſo 
our own Preſervation, requires us to pay a dutiful Obedience to thoſe who 
govern us; and can we think it unlawful to engage ourſelves to do what 
it is our Duty to do? If we will conſult the Practice of all Nations, that Pg: 
will ſhew us, that even Conqueſt, which is the weakeſt of all Titles, has = 
always been eſteemed to give the Conqueror ſuch a Right to the Obedience | 
of the Conquered, that upon his taking them into his Protection, they 
have in all Ages been ready to promiſe a reciprocal Obedience; and if we 
will conſult our own Laws, we ſhall find them to direct us to pay our 
Allegiance to the King who governs us, as has been fully proved in the 
Chapter of High Treaſon, wa Y 
As to the ſecond Kind of Offences of this Nature, vis. That of refuſing 
the Oaths required by Statute for the Support of the Government, I ſhall 3 
conſider, N | 1 
1. The Offence of refuſing the Oaths of Allegiance and Supremacy. 5 
2. The Offence of refuſing the Oath of Abjuration. 
Sect. 4. As to the firſt of theſe Offences, viz. That of refuſing the 
Oaths of Allegiance and Supremacy, which fince the Reformation of Re- W 
ligion have been thought neceſſary to be required from all Perſons, eſpe- E 
cially from thoſe who are intruſted with an Office, in order to ſecure our PF 
Princes from the Intrigues of Popes, who have often taken upon them to 
diſpenſe with Oaths of Allegiance made to ſuch Princes whom they are 


pleaſed to call Hereticks, and to perſwade the People that they may law- 
fully 


9. 
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fully depoſe thoſe who have ſo far incurred the Diſpleaſure of the Biſhop of 
Rome, as to be excommunicated by'him, it having been ſhewn already in 
Chap. 8. under what Penalties Officers are bound to take the ſaid Oaths, and 
in Chap. 19. Sect. 27, &c. how far all Perſons whatſoever are compellable to 
take them under Pain of incurring a Præmunire, I ſhall only take Notice in 
this Place, of the Method of Proceeding on 1 Will. & Mar. 8. by which it is 
enacted, That Perſons refuſing the ſaid Oaths, being tendered to them by Perſons 
lawfully authorized to tender the ſame, ſhall be committed by the Perſons ma- 
king ſuch a Tender for three Months, unleſs they ſhall pay ſuch Sum, not ex- 
ceeding 40 5s. as the Perſons, who ſhall make ſuch Tender, ſhall require of them, 
and if they refuſe again at the End of the three Months, that they ſhall be im- 
riſoned fix Months, or pay a Sum not above ten nor under five Pounds, and 
alſo find Sureties for their good Behaviour and Appearance at the next Aſſixes, 
where i they refuſe the ſaid Oaths, they ſhall be incapable of any Office, and 
continue bound to their good Behaviour, and if they refuſe the Declaration 
mentioned in 30 Car. 2. they ſhall ſuffer as Popiſh Recuſants convict. | 
Sed, 5, It ſeems to be the Intention of this Statute, to give the Go- 
vernment an Election to proceed either on the mild Method therein pre- 
ſcribed, or the more ſevere one appointed by the former Laws, according to 
the Circumſtances of the Caſe, and Quality of the Offender, &c. 
Sec. 6. As to the ſecond Offence of this Kind, viz. That of refuſing 
the Oath of Abjuration, the ſame depends on thoſe Laws, which the Na- 
tion has been of late under a Neceſſity of eſtabliſhing, by adding a new Li- 
mitation to the Law relating to the Succeſſion of the Crown, excluding all 
Papiſts from a Poſſibility of inheriting it; who, if they be true to their 
Engagements to their own Religion, cannot but be falſe to thoſe they may 
make to ours, and can never be expected to execute thoſe Laws, which 
they cannot but think void, as being repugnant to the Laws of God ; or 
to defend that Faith which they think damnable ; or to obſerve thoſe 
Oaths, which ſeem to them to have been ordained for the Support 
of Irreligion. And from theſe Conſiderations they have been diſabled 
from inheriting the Crown, it ſeeming of abſolute Neceſſity in our pre- 
ſent Circumſtances for the Good of the Community, to make ſuch an 
Alteration in Law, which like all other human Laws depending meerly 


on the Policy of Men, ſeems to have nothing in it ſo ſacred as to oblige 


the People unalterably to abide by it to the Hazard of their common 
Safety, Peace and Happineſs, for the Sake whereof it was at firſt ordained : 
For ſurely, there cannot be ſo much Danger to the common Good from 


ſuch an Alteration, as muſt needs follow from the Government of a. 


Prince, whoſe Conſcience is under the Influence of thoſe, who are impla- 


cable Enemies to the Religion of his Country, and who thinks himſelf 


bound by his Duty to God and his Church to promote that Intereſt, which 
his People think themſelves under the like Obligations to oppoſe : From 
which unhappy Circumſtances nothing can be expected but endleſs 
Factions and Diſcords, and irreconcilable Jealouſies and Diſtruſts be- 
tween Prince and People, which, if they break not into an open Rupture, will 
at leaſt be attended with ſuch Convulſions and Uneaſineſſes, as render a State 
of Government ſcarce one Degree more ſecure than a State of Anarchy and 
Confuſion, 


Sect. 7, For the remedying of ſuch like Inconveniences, it having 


been thought proper to exclude all Papiſts from the Crown, it was like- 


wiſe thought expedient to ſecure the preſent Settlement, by obliging all 
Officers, Gc. to take the Oath of Abjuration, as to which it is enacted 


by 
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by 13 Will, z. c. b. and 1 Geor. 1. St. 2. c. 13. That all Perſons who ſhall be 
admitted, &c. into any Office Civil or Military, (not being an Office of Inberit- 
ance, executed by a lawful Deputy) or ſhall receive any Pay, Salary, Fee or Wa- 
ges, by Reaſon of any Patent or Grant from the King, or that have a Commandor 
Place of J. ruſt under the King, &c. or ſhall be admitted into any Service or Im- 
ployment in the King's Heulhold or Family, or of his Royal Highneſs George 
Prince of Wales, or ber Royal Highneſs the Princeſs of Wales, or their Iſſue, and 
all Ecclefiaſtical Perſons, Heads or Governors, of bat Denomination ſoever, | 
and all other Members of Colleges and Halls in any Univer ity, that ſhall be of the 1 
Foundation, or enjoy any Exhibition, being of, or as ſoon as they ſhall attain the "3 
Age of eighteen Years, and all Perſons teaching or reading to Pupils in any Uni- 
ver/ity or elſewhere, and all School-Maflers and Uſhers, and all Preachers and 
Teachers of ſeparate Congregations, Highor Chief Conſtables, and every Perſon 
who ſhall act as Serjeant at Law,Counſellor at Law, Barraſter, Advocate, Attor- 
6 (| ney, Solicitor, Proctor, Clerk, or Notary, by practiſing in any Manner as ſuch, 1 
Til in any Court or Courts whatſoever within that Part of Great Britain called Eng- - 
a land, /hall, within three Months aſter they ſhall be admitted into or enter upon | 
any ſuch Preferment, Renefice, Office, or Place, or come into ſuch Capacity, or | 
take upon them ſuch Practice, Imployment, or Bufineſs, take and ſubſcribe the L 
 Oaths of Allegiance, Supremacy and Abjuration, at one of the Courts at Weſt- - 
minſter, or at the General Juarter-Seſſions of the Peace where they ſhall reſide; 
or otherwiſe they ſhall be iplo facto adjudged incapable, and diſabled in Law, 
to have, occupy, or enjoy the ſaid Offices, &c. and if they ſhall by themſelves, or 
Deputy or Truſtee, execute any the ſaid Offices, &c. and ſhall be thereof con- 
vict, &c. they ſhall be diſabled to proſecute any Suit at Law or Equity, or to 
be Guardians, Executors, or Adminiſtrators, or capable of any Legacy or Deed 
of Gift, or to be in any Office within this Realm, or to vote at any Election 
for Members of Parliament, and ſhall forfeit five hundred Pounds, &c. 
 Se#.8. And it is farther enacted by the ſaid Statute, That any two Ju- 
flices of the Peace, or any other Perſon or Perſons who ſhall be by the King for 
that Purpoſe ſpecially appointed, by Order in the Privy Council or by Commiſſion 
under the Great Seal, may adminifler and tender the ſaid Oaths to any Perſon 
whatſoever, whom they ſhall ſiſpect to be dangerous or diſaffefted; and that if 
any Perſon, to whom the ſaid Oaths ſhall be jo tendered, ſhall neglect or refuſe to 
take the ſame ; or if any Perſon, being ſummoned by the ſaid Juſtices, &c. in 
order to take the ſaid Oaths, either in proper Perſon, or by Notice left at bis 
Place of Abode with one of the Family, ſhall neglect or refuſe to appear, &c. 
ſuch Refuſal ſhall be certified at Seſſions, &c. and from thence to the King's 
Bench or Chancery, &c. and every ſuch Perſon jo neglecting to take the ſaid 
Oaths, ſhall be adjudged a Popiſh Recuſant convict, &c. 
Se. 9. And it is farther enacted by the ſaid Statute, That if any Mem- 5 
ber of either Uni ver ſity ſhall neglef to take and ſubſcribe the ſaid Oaths accord- 5 
ing to the Intent of the ſaid Act, or to produce a Certificate thereof, under the 
Hand of ſome proper Officer of the reſpective Court, and cauſe the ſame to be en- 
tered in the Regiſter of the proper College or Hall, within one Month after his ha- 
ving taken and ſubſcribed the ſaid Oaths ; and if the Perſons in whom the Right 
of Election of ſuch Member ſhall be, do neglect to elect ſome fitting Perſon in his 
ſtead within twelve Months, &c. that then the King may, under the Great Seal 
or Sign Manual, nominate ſome fitting Perſon, qualified according to the local 
Statutes of ſuch College, &c. and if the Head of any College, &c. ſhall ne- 
gleft to admit ſuch Nominee, by the Space of ten Days after ſuch Admiſſion ſhall 
be demanded of him, that then the local Viſitor ſhall admit the ſaid Nominee ; 
and if ſuch Viſitor ſhall neglect or refuſe to admit ſuch Perſon within the Space 


of one Month after the ſame (hall be demanded, that then the Court of King's 
I By Bench 
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Bench may iſſue a Writ of Mandamus to fuch Vijitor to admit Juch No- 


minee, &c. 
Sect. ro, And it is farther enacted by the ſaid Statute, That no Peer 


ſhall Vote or make his Proxy, or fit in the Houſe of Peers during any De- 
bate, and that no Member of the Houſe of Commons ſpall vote or fit during 
any Debate in the ſaid Houſe after the Speaker is choſen, until he ſhall 
| have taken the ſaid Oaths, &c. under Pain of the Diſabilities and For fei- 


tures above mentioned, &c. 


C H A P. XXV. 
Of Felony. 


Oe more immediately againft the Subject are either Capital or 
not Capital. 


The Capital are either by the Common Law or by Statute. 


Seck. 1. Thoſe by the common Law come generally under the Title vide Spelm, 
of Felony, which, ex vi Termini, ſignifies guodlibet crimen felleo animo per- _ * 
etratum, and can be expreſſed by no Periphraſis, or Word equivalent, with- 18. 391. 


out the Word Felonice. 
Seck. 2. Felony is ſaid to be included in High Treaſon, and conſe- H. P. C. 11. 


quently a Pardon of Felony diſcharges an Indictment of High Treaſon, 3 2 HA Kok 

if it want the Word Proditorie. 5 | 
Seck. 3. It is always accompanied with an evil Intention, and there- 

fore ſhall not be imputed to a meer Miſtake or Miſ-animadverſion, ag 

where Perſons break open a Door, in order to execute a Warrant, which 

will not juſtify ſuch a Proceeding; Affectio enim tua nomen imponit operi n 

tuo; item crimen non contrahitur niſi nocendi voluntas intercedat, But @ 3 

the bare Intention to commit a Felony is ſo very criminal, That at the, C17. 

Common Law it was puniſhable as Felony, where it miſſed its Effect thro 25. bi © 

ſome Accident no Way leſſening the Guilt of the Offender ; but it ſeems ? 8 146. 

agreed at this Day, That Felony ſhall not be imputed to a bare Intention 2 7” 

to commit it, yet it is certain that the Party may be very ſeverely fined for; Mod. 206. 


ſuch an Intention. 


C HA P. XXVI. 
Of caſual Death and of Deodands. 


F Capital Offences at Common Law more immediately againſt the 
Subject, there are three principal Kinds: 


O 


1. Such as are committed againſt his Life. 
2. Such as are againſt his Goods. 


3. Such as are againſt his Habitation. 
8 Sect. I, 


— — 


— — — — — — 
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Se. 1. There is another mix d Kind of Capital Offences, which con- 1 
ſiſts in the Hindrance of the due Proceſs of publick Juſtice, which I ſhall Y 
conſider in the ſecond Book, wherein I ſhall treat of the Means of bring- g 
ing Offenders to their due Puniſhment. 
Brad. Lib. 3. Secf. 2. Offences againſt the Life of a Man come under the general 
cap. 4. Name of Homicide, which in our Law ſignifies the Killing of a Man by 
a Man. 
1H. H. F.C. Se. 3. But before I treat : hereof, it may not be improper to conſi- 
471,472. der the killing of a Man merely per infortunium, occaſioned by ſome Ani- 
mal or Thing without Life, without the Default or Procurement of an- 
other Man, as where one is killed by a fall from a Horſe or Cart, &c. 
which, though it be not properly Homicide, nor puniſhable as a Crime; yet 
18 taken Notice of by the Law, as far as the Nature of the Thing will 
| bear, in order to raiſe the greater Abhorcence of Murder, and the unhappy 
OI C. Inſtrument or Occaſion of ſuch Death is called a Deodand, and forfeited to = 
Ms ' * the King, in order to be diſpoſed of in pious Uſes by the King's Almoner ; 1 
as alſo are all ſuch Weapons whereby one Man kills another. : 
8. P. C. 21a, Sed. 4. It ſeems clearly ſettled, That a Horſe, &c. killing an Infant 5 
3 Inſt. 538. within the Age of Diſcretion, are as much forfeited as if he were of Age: = | 
—_— : 1 But formerly it was holden, That a Horſe or Cart, by a Fall from which > 
Dal. cap. 97: an Infant was ſlain, were not forfeited, perhaps for this Reaſon, becauſe the 
1H. H. P. O 3 might rather ſeem owing to the Indiſcietion of the Infant than 
yn any Default in the Horſe, &c. But this DiſtinEtion has not been allowed 
of late; for the Law does not ground the Forfeiture on any Default in the 
Things forfeited, ſince it extends it to Things without Life, to which tis 
plain, that no Manner of Fault can be imputed, 
S. P.C. 20, * Sect. 5. Alſo by the Opinion of our ancient Authors, Things fixed to 
_ m— a Freehold, as the Wheel of a Mill, a Bell hanging in a Steeple, &c, may 
207. be Deodands, but by the latter Reſolutions they cannot, unleſs they were 


1 Lev. 136. ſevered before the Accident happened, 5 
1178, Secr. 6. However, as it is agreed by all, a Ship in ſalt Water, whe- 


6 Mod. 187. ; 
1 Keb. 723, ther in the open Sea or within the Body of a County, from which a 
742" Man falls and is drowned, is not forfeited, becauſe Perſons at Sea are 


8. P. C. 21. continually expoſed to ſo many Perils, that the Law imputes ſuch Miſ- 
1 0 fortunes happening there, rather to them than to the Ship. Alſo it ſeems 
H P. C. 355 clear, That when a Man riding on a Horſe over a River is drowned 
en through the Violence of the Stream, the Horſe is not forfeited, becauſe not 


4 tat, but the Waters cauſed his Death : But it is ſaid, That a Ship q 10 


Cro. Jac. 483. by a fall from which a Man is drowned in the freſh Water ſhall be Fs 
— 4 18. forfeited, but not the Merchandize therein, becauſe they no way contri- Fa 
Salk. 220. bute to "bis Death. And by the ſame Reaſon it ſeems, that if a Man TE 
8. P. C. 20. b. riding on the Shafts of a Waggon fall to the e ee and break his 

z Taft. 58. Neck, the Horſes and Waggon only are forfeited, and not the Loading, = 
Polt. 125. becauſe it no way contributed to his Death ; for which Cauſe, where a $1 


See S. P.C. Thing not in Motion cauſes -a Man's Death, that Part thereof only which 
— = is the immediate Cauſe is forfeited. As where one climbing upon the 
Pult. 124. b. Wheel of a Cart while it ſtands ſtill, falls from it and dies of the Fall, 
the Wheel only is forfeited: But if he had been killed by a Bruiſe from 
one of the Wheels being in Motion, the Loading alſo would have been 
forfeited, becauſe the Weight thereof made the Hurt the greater ; and 
it is a general Rule, That where-ever the Thing which is the Occaſion of 
a Man's Death is in Motion at the Time, not only that Part thereof, which 
immediately wounds him, but all Things which move together with it, 


— 
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and help to make the Wound more dangerous, are forfeited alſo; for the 
Rule is, Omnia queque movent ad Mortem, ſunt Deodanda, [22.] 
Seck. 7. In all theſe, Caſes, if the Party wounded die not of his H. P. C. 55. 
Wound within a Vear and a Day after he received it, there ſhall be no- 8. P. C. 21. b. 
thing forfeited for the Law does not look on ſuch a Wound as the Cauſe. 
of a Man's Death, after which he lives ſo long: But if the Party die with- Date. ca. 97. 
in that Time, the Forfeiture ſhall have Relation to the Wound given, and PI. Com. 260. 
cannot be ſaved by any Alienation or other Act whatſoever in the mean Vel. 68. b. 
Time. i _ | | | | 
Seck. 8. However, nothing can be forfeited as a Deodand, nor ſeized as; Co. 110. b. 
ſuch, till it be found by the Coroner's Inqueſt to have cauſed a Man's Co. Li. 115. a. 
Death; but after ſuch Inquiſition, the Sheriff is anſwerable for the Value - 1 BIT 
of it, and may levy the ſame on the Town where it fell, and therefore the Pult. 12s. a. 
+ Inqueſt ought to find the value of it. [23.] See Ed. 1. 


de Officio Co- 
| ronatoris. 
5 | : 54 | = 1H, H. P. Ko 
a | _ | 418, 419. 
Of Felo de ſe. _— 


Omicide properly fo called, is either againſt a Man's own Life, or 
that of another. 


In treating of Homicide againſt a Man's own Life, I ſhall conſider : 


1. In what Caſes a Man ſhall be ſaid to be a Felo de ſe. 
2. What he ſhall forfeit for this Offence. 


Sect. 1. As to the firſt Point, I ſhall take it for granted, That in this 1 H. H. P. C. 
as well as in all other Felonies, the Offender ought to be of the Age of Subs 
| Diſcretion, and Compos Mentis, and therefore that an Infant killing himſelf 31. a 
under the Age of Diſcretion, or a Lunatick during his Lunacy, cannot be B. F.. 25: 
a Pelo de ſe. e TH ws 

Sect. 2. But here I cannot but take Notice of a ſtrange Notion, which 
| has unaccountably prevailed of late, That every one who kills himſelf, 
muſt be. Non Compos of Courſe; for it is ſaid to be impoſſible, That a Man 3 Mod. 100. 
in his Senſes ſhould do a Thing ſo contrary to Nature and all Senſe and 
Reaſon. N | 

Sect. 3. If this Argument be good, Self-Murder can be no Crime, for 
a Madman can be guilty of none: But it is wonderful that the Repug- 
nancy to Nature and Reaſon, which is the higheſt Aggravation of this Of- 
fence, ſhould be thought to make it impoſſible to be any Crime at all, 
which cannot but be the neceſſary Conſequence of this Poſition, That none 

but a Madman can be guilty of it. May it not with as much Reaſon be 
_ argued, That the Murder of a Child or of a Parent is againſt Nature and 
. Reaſon, and conſequently that no Man in his Senſes can commit it? But 
has a Man therefore no Uſe of his Reaſon, becauſe he acts againſt right 
Reaſon ? Why may not the Paſſions of Grief and Diſcontent tempt a Man 
knowingly to act againſt the Principles of Nature and Reaſon in this Caſe, 
as thoſe of Love, Hatred and Revenge, and ſuch like, are too well known 
to do in others? 5 : £ 
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See, 4. 
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Secr. 4. However our Laws have always had ſuch an Abhorrence of 
his Crime, that not only he who kills himſelf with a deliber ate and direct 
Purpoſe of ſo doing, but alſo in ſome Caſes he who maliciouſly attempts 
to Kill another, and in Purſuance of ſuch Attempt unwillingly kills himſelf, 
ſhall be adjud ged in the Eye of the Law a PFelo de ſe ; for where: ever 
Death is called by an Act done with a murdrous Intent, it makes the Of- 
Dal. cap. 92. fender a Murderer ; and thetefore if A. diſcharge a Gun at B. with an In- 
14 Al 5. cent to kill Hicb, and dhe Orin breaks arid Kills 24; ef if A, firike H. to the 
Bro. Cor. 12, Ground, and then haſtily falling upon him wound himſelf with a Knife 
Dale cap.g2, which B. happens to have in his Hand and die, in both theſe Caſes A. is 
Felo de Je, for he is the only Agent. I Df 
8 P. C. 16. Set. 5, But if B. being fo affaulted had been driven to the Wall, and 
2.20 holden up a Pitch-fork of Knife, ſtanding in his Defence, and A. had haftily 
HC run upon the ſame and been ſlain, B. ffrould be adjudged to kill him in his 
Crom 28. own Defence. And for the ſame Reaſon perhaps in the Caſe above, if B. 
1 H. H. P. C. after he had fallen to the Ground, had holden up a Knife or Sword in his 
_ Py Defence, and A. had fallen thereon and been ſlain, B. ſhould be adjudged 
But the Caſe to kill him /e defendendo ; for here B. exerts his Strength in his own De- 
there is not fence, and by ſo doing occaſions the mortal Wound received by A. 
_ — Sect. 6. He, who kills another upon his Deſire or Command, is in the 
. udgment of the Law as much a Murderer, as if he had done it merely 
Kellw. 136. a. Of his own Head, and the Perſon killed is not looked upon as a Felo de ſe, 
inaſmuch as his Aſſent was merely void, as being againſt the Laws of God 
and Man: But where two Perſons agree to die together, and one of them 
at the Perſuafion of the other buys Ratſbane, and mixes it in a Potion, 
and both drink of it, and he who bought and made the Potion, ſurvives 
by uſing proper Remedies, and the other dies, perhaps it is the better 
Opinion, That he who dies ſhall be adjudged a Felo de ſe, becauſe all that 
Moore 754+ happened was originally owing to his own wicked Purpoſe, and the other 
7 only put it in his Power to execute' it in that particular Manner, 
aS,P.C,igg. Sf, 7, As to the ſecond Point, vis. What ſuch an Offender ſhall 1 
5. G. 262, forfeit, it ſeems clear that he ſhall forfeit all Chattels, Real or Perſonal, , 
as H. P. C. which he hath in his own Right, and alſo all ſuch Chattels Real whereof „ 
413 be is poſſeſſed either jointly with his Wife, or in her Right; and alto all Ee 
oh 2 Bonds and other Perſonal Things in Action belonging ſolely to himfelf ; and 
262, 263, alſo all Perſonal Things in Action, and, as ſome fay, entire Chattels in 
S.P.C.138.2. Poſſeſſion, to which he was intitled jointly with another, on any Account 
713 3"-* except that of Merchandize : But it is ſaid, That he ſhall forfeit a Moiety 
10 H. 6.47.4. only of ſuch joint Chattels as may be ſevered, and nothing at all of what EA 
85. 4. *4D. he was poſſeſſed of as Executor or Adminiſtrator. 1 | 
Plow. Cm. Sec. 8. * However the Blood of a Fels de ſe is not corrupted, nor his 3 
243, 2599 Lands of Inheritance forfeited, nor his Wife barred of her Dower. | 
5 AA p. C. Sect. 9. Alſo no Part of the Perfonal Eſtate is veſted in the King, be- . 
413, fore the Self-Murder is found by ſome Inquifition; and conſequently the ü 
Plow. Com. Forfeiture thereof is ſaved by a Pardon of the Offence before ſuch Finding. 
: 44 oo Sec. 10. * But if there be no fuch Pardon, the whole is forfeited im- 
3 Inſt. 54. mediately after ſuch Inquifition, from the Time ſuch mortal Wound was 
1 kl. Hl. P. C. given, and all intermediate Alienations are avoided. —_— 
414+ See. 11. And ſuch Inquiſitions ought to be by the Coroner ſuper 
k Fon; 50 viſum Cor poris, if the Body can be found ; and an Inquiſition ſo taken, as 
: Mod. 53. ſome ſay, cannot be traverſed. (25:] | NY | Ib 
147 258 n. 1 Lev. 8. 1 Keb. 67, 68. 4 Plow. Com. 280. H. P. C. 29. 5 Co. 110. H. P. C. 29. 3 Inſt. 5 5. 


241, 242. Co l 
See B. 2. Ch, 9. Sect. 5 2. 1 H. H. P. C. 414 to 417. Far. 16. Salk. 377. Carth. 72. Skin. 45. 


* 3 


4 
See. 12 


. 
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S-&#. 12. But if the Body cannot be found, ſo that the Coroner, who 3 Int. 55: 
bas Authority only ſuper viſum Corporis, cannot proceed, the Inquiry may a FENG 
be by Juſtices of Peace, (who by their Commiſſion have a general Power 1 H. H. P. C. 

to inquire of all Felonies) or in the King's Bench, if the Felony were com- 4'4- 
mitted in the County where the ſaid Court fits ; and ſuch Inquiſitions are 
traverſable by the Executor, &c. | | 
Seck. 13. Alſo all Inquiſitions of this Offence being in the Nature of In- g,, 177 
dictments, ought particularly and certainly to ſet forth the Circumſtances 
of the Fact; as the particular Manner of the Wound, and that it was mor- 
tal, &c. and in the Concluſion add, That the Party in ſuch manner mut 
dered himſelf, 5 | | 
Sect. 14, Therefore if either the Premiſſes be inſufficient, as if it be 
found that the Party flung himſelf into the Water, & fic ſeipſum emergit, 
which is Nonſenſe, (becauſe emergo ſignifies only to riſe out of the Water) 
or if there be wanting the proper Concluſion, & fic ſeipſum murdravit, the 2 Lev: 162, 


Inquiſition is not good, contra Salk. 
377. 


Sec. 15, Yet if it be full in Subſtance, the Coroner may be ſerved with 184d. 226, 


3 Lev. 140. 
3 Mod. 100. 


a Rule to amend a Defect in Form. 259. 


3 Mod. 101. 
1 Keb. 907. 
— See 1 Saund, 
273. for Pro- 
ceſs from the 


C H A P. XXVIII. Crown Office 


— 


| on ſuch an In- 
IVE 5 5 quiſition a- 
Of Tultibable Homicide. gainſt a Debt- 
f Juſrife J | ; or of a Felo 
de ſe; 


OMICIDE againſt the Life of another either amounts to Felony, or 

1 does not. | i, 5 

That which amounts not to Felony, is either juſtifiable, and cauſes no 
Forfeiture at all, or excuſable, and cauſes the Forfeiture of the Party's 


Goods, 


And firſt of Juſtifiable Homicide, concerning which I ſhall premiſe 
theſe general Rules : | 


o 


the Perſon who kills another muſt be reduced without any Manner of Fault 


in himſelf, 7 | 
Seck. 2. II. There muſt be no Malice coloured under Pretence of Ne. 2 Rol. Rep. 


ceſſuy; for wherever a Perſon who kills another, acts in Truth upon Kain 28 
Malice, and takes Occaſion, from the Appearance of Neceſſity, to execute his H. P. C. 38. 
own private Revenge, he is guilty of Murder. | Bract. lib. 3. 
Sect. 3. III. According to the Opinion of the old * Books, (which in TE NT 3 
this reſpect ſeem to be contradicted by * others more modern) it ſeems, Malefator' 


Se. 1. I. It muſt be owing to ſome unavoidable Neceſſity, to which via. Sect. 24. 


That one may ſet forth a Fact, amounting to juſtifiable Homicide, in a in Ferci. 


Special Plea to an Indictment or Appeal of Murder; and that the ſame 


being found true, he ſhall be diſmiſſed, without being arraigned, or en- 22 Aff. 55. 
forced to plead Not guilty. And indeed it ſeems extremely hard, That za _ * 2 


a Sheriff or Judge who condemn or execute a Criminal, &c. ſhould be 21. a. 
forced, on a frivolous Proſecution, to hold up their Hands at the Bar for Bro. Appeal, 
it, Sc. But it is agreed, That no one can plead a Fact amounting to Ro. Giro. 
Homicide /e defendendo, or by Miſadventure, but that in ſuch a Caſe the 57, 87, 89. b. 
Defendant muſt plead Not guilty, and give the Special Matter in Evi- 5 H. 11. d. 
| T dence : Bro. Appeal, 
122. 


2 Inſt, 316, 1 Inft, 283, H. P. C. 38, Bro. Coro. 
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dence: And it is alſo agreed, That where a Special Fact, amounting to 
H. P. c. 38. juſtifiable Homicide, is found by the Jury, the Party is to be difmiſſed, 
without being obliged to purchaſe any Pardon, &c. | 
uſtifiable Homicide is either of a publick or private "FAR, 
That of a publick Nature, is ſuch as is occaſioned by the due Execution 


or Advancement of publick Juſtice. 
That of a private Nature, is ſuch as happens 1 in the juſt Defence of a 


Man's Perſon, Houſe, or Goods. | 
And firſt, I ſhall conſider juſtifiable Homicide in the due Execution of pub- 
lick Juſtice, as to which the following Rules muſt be obſerved : 
Dk. cxp.9 Sef. 4. I. The Judgment, by Virtue whereof any Perſon is put to 
H. P. fe Death, muſt be given by one who has Juriſdiction in the Canlys for other- 
22. 56. Wiſe both Judge and Officer may be guilty of Felony. 
22 E. 4. 33. a. Sec. 5. And therefore, if the Court of Common Pleas give 1 
H. P. C. 35. on an Appeal of Death, or Juſtices of Peace on an Indictment of Treaſon, 
and award Execution, which is executed, both the Judges who give, and 
the Officers who execute the Sentence, are guilty of Felony, becauſe theſe 
Courts having no more Juriſdiction over thefe Crimes than mere private 
Perſons, their Proceedings thereon are merely void, and without any Foun- 


dation. [26] 
Sect. 6. But if the Juſtices of Peace, on an Indictment of Treſpaſs; 


H. P. C. 35. arraign a Man of Felony, and condemn bim, and he be executed, the Ju- 
Dale. cap. 95. ſtices only are guilty of Felony, and not the Officers. who execute their 


Sentence; for the Juſtices had a Juriſdiction over the Offence, and their * 
Proceedings were irregular and erroneous only, but not void. 1 
21 Inſt. 128.b. Sect. 7, II. The Judgment muſt be executed by the lawful Officer. 5 


2 Al. pl. 3. Sec. 8, Indeed it was formerly holden, That any one might as la w- 


— C. 13.4. fully kill a Perſon attainted of Treaſon or Felony, as a Wolf or other 
. 4-12. +. wid Beaſt ; and ny a Perſon condemned | in an 9 of Death, 


3 Inſt. 131. them. 
b 27 Aff. 41. Sec. 9. But at this Day, as it ſeems aprecd, if the 3 who gives 


- * F. C. the Sentence of Death, and, à fortiori, if any private Perſon execute the 
Fro. Appeal, ſame, or if the proper Officer himſelf do it without a lawful Command, 


5 0 they are guilty of Felony. 
Ping 223k Sed. 10. III. The Execution muſt be purſuant of and warranted by 


Dalt. ca. 98. the Judgment, otherwiſe it is without Authority; and conſequently if a 
E. I K. 8. Sheriff bead a Man where it is no Part of the Sentence to cut off the 


11. H. jc. Head, he is guilty of Felony. 


454, 501. | | 
2 And now we are come to Juſtifiable Homicide in the due Advancement 
H. P. C. 36, of publick Juſtice, which I ſhall conſider : 
272. | 
9 1. In Relation to criminal, 
" In Relation to civil Cauſes. 
22 Af. 55: And firſt, Homicide in the Advancement of publick — in criminal 
oY Cor. 87, Cauſes way be juſtified in feveral Caſes ; as, | . 
892 c. 13. Sec. 11. I. If a Perſon, having actually committed a Felony, will not 175 


3 Inſt. 221. ſuffer himſelf to be arreſted, but ſtand on his own Defence, or fly, fo 


Balg cap 95 that he cannot poſſibly be apprehended alive by thoſe who purſue bim, 


H. P. C. 
Crom. 438 whether private Perſons or publick Officers, with or without a Warrant 


Fitz. Coro, from a Magiſtrate, he may be — ſlain by them. 


192,2582,61, 


1H. H, P, C. 5 | 
489. | Sed, 12. 


* 


Law, for the Trial of ſome Special Caſes, 


Chap. 28 7 Of Fuſtifiable: Homicide. +. 


S-&, 12. II. If an Innocent Perſon be indicted of a Felony, where, in SeetheAutho- | 
Truth no Felony was committed, and will not ſuffer himſelf io be arreſted nee 


by the Officer who has a Warrant for that Purpoſe, he may lawfully be Fitz. Coro. 


killed by him, if he cannot otherwiſe be taken; for there is a Charge againſt 179, 261. 


2 him upon Record, to which at his Peril he is bound to anſwer. [27] | 


Se. 13. III. If a Criminal, endeavouring to break the Gaol, aſſault 11. H. P. C. 
his Gaoler, he may be lawtully killed by, him in the Affray. 1 
Sect. 14. IV. If thoſe who are engaged in a Riot, or a Forcible Entry, Crom. zo. b. 


or Detainer, ſtand in their Defence, and continue the Force in Oppoſition 4 5 50 


to the Command of a Juſtice of Peace, &c, or refiſt ſuch Juſtice endeavour- 404. 1c. 


ing to atreſt them, the Killing of them may be juſtified ; and ſo perhaps H. P. C. 3. 
may the killing of dangerous Rioters by any private Perſons, who cann jr See 1 Geo. 1. 
otherwiſe ſuppreſs them, or defend themlclyes from them, inaſmuch as cyciy irs. 659 . 
private Perſon ſeems to be authorized by the Law to arm himſelf for the . ' 0 
Purpoſes aforeſaid. Er ee , ee ee erb- 4 
Sect. 15. V. If Treſpaſſers in a Foreſt, Chace, Park, or Warren, or &. P. E. 3. b. 
any incloſed Ground wherein Deer are kept, will not render themſelves way 2 
to the Keepers, upon an Hue and Cry made to ſtand, to the King's It 3. 


1 
1 . 1 


Peace, but fly from, or defend themſelves againſt them, they may be flain 1 fi. H. P. c. 
by Force of the Statute de Malgfactoribus in Parcis, and 3 and 4 Will, G. 
Mar. 10. * „ . %% . 
Sect. 16. VI. If either of the Parties fighting in a Combat allowed by Pal cap 98. 
| be lain, he who kills him 6 
juſtified, and the Death of the other is imputed to the juſt Judgment of J Ini. 5 
God, who is preſumed to give the Victory to him who fights in Mainte- 37H 6. 21. a. 
nance of the Truth. J ͥ8]¾h]½“ a te 
Secondly, Homicide in the Advancement of Juſtice in civil Cauſes, may 
alſo be juſtified in ſome Caſes. ur OE IO 
Sect. 17. As where a Sheriff, Cc. attempting to make a lawful Arreſt |; Rol. Re. 
in a civil Action, or to retake one who has been arreſted and made his H. P. C. 3. 
Eſcape, is reſiſted by the Party, and unavoidably kills him in the Affray. z Init. 56. 
Sect. 18. And in ſuch Caſe the Officer is not bound to give back, but 3 
may ſtand his Ground and attack the Party. If | V H. p. C. 37, 
Seck. 19. But no private Perſon of his own Authority can arreſt a Man Crom. 30 b 
for a civil Matter, as he may for Felony, &c. 8 e DALE” 5 N 
Sect. 20. Neither can the Sheriff himſelf lawfully kill thoſe who barely H. p. C 37. 


7 # 


fly from the Execution of any civil Proceſs, k. HP 4 


$1 | h | | 481. 
And now I am to conſider juſtifiable Homicide of a private Nature, in 


the juſt Defence of a Man's Perſon, Houſe, or Goods; in treating whereof 


I ſhall ſhew, | 


1. In what Caſes the killing of a Wrong doer may be juſtified by 
Reaſon of ſuch Defence. 55 
2. Where the killing of an innocent Perſon may be ſo juſtified. K 3 
1H. H. F. C. 


Sect. 21. And firſt the killing of a Wrong doer, in the making of ſuch 486, 487, 
Defence, may be juſtified in many Caſes; as where a Man Kills one ff B. _ 
who aſſaults him in the Highway to rob or murder him; or the S. P. C 14. 

Owner of a Houſe, or any of his Servants, or Lodgers, c. kill one Bro. Coro. 

who attempts to burn it, or to commit in it Murder, Robbery, or other n Coo. 

Felony; or a Woman kills one who attempts to raviſh her; or a Servant 179, 192, 
coming ſuddenly and finding his Maſter robbed and flain, falls upon the 19420305 
Murderer immediately and kills him; for he does it in the Height of his 70 — bg 
| Sur— 8 127 
Om. 20. U. 


© 


Of Fuſtißable Homicide. Book I. 
Surprize, and under juſt Apprehenſions of the like Attempt upon himſelf : 
But in other Circumſtances he could not have juſtified the killing of ſuch 
an one, but ought to have apprehended him, Sc. [ 2 
Sef. 22. Neither ſhall a Man in any Caſe juſtity the killing another 
Crom. 27. b. by a Pretence of Neceſſity, unleſs he were himfelf wholly without Fault 
H. P. C. 56. jn bringing that Neceſſity upon himſelf; for if a Man, in Defence of an 
Injury done by himſelf, kill any Perſon whatſoever, he is guilty of Man- 
ſlaughter at leaſt; as where divers Rioters wrongfully detain a Houſe by 
Force, and kill thoſe Who attack it from without, and endeavour to 


* 


Ern. . e ee 10 eee | | 
Sec. 23. Neither can a Man juſtify the killing another in Defence of 
H.P:0.40,37. his Houſe or Goods, or even of bis Perfon, from a bare private Treſpaſs ; 
Cro. Car.538- and thereſofe he that kills another, who claiming a Title to his Houſe, at- 
1 H. Hp C. tempts to enter it by Force, and"ſhoots at it, or that breaks open his 
485, 486, Windows in order to arreſt him, or that perſiſts in breaking his Hedges 
488. after he is forbidden, is guilty of Manſlaugbter; and he who in his own 
PDeſence kills another that aſſaults bim in his Hcuſe in the Day-Time, and 
1 : plainly appears to intend to beat bim only, is guilty of Homicide je defen- 
dendo, for which he forfeits his Goods, but is pardoned of Courſe; yet it 


Pult. 119. a. ſeems that a private Perſon, and, a fortivri, an Officer'of Juſtice, who hap- ET 
ond er pens unavoidably to kill another in endeavouring to defend himſelf from, . 
3 Inſt, 138. Or ſuppreſs dangerous Rioters, may juſtify the Fact, inaſmuch as he only 
Poph. 121. does his Duty in Aid of the publick Juſtice, | 5 a 'Y 
Seck. 24. And IJ can fee no Reaſon why a Perſon, who without Pro- 1 


vocation 7 aſſaulted by another in any Place whatſoever, in ſuch a Man- 
N. Bendlo.47. ner as plainly ſhews an Intent to murder him, as by diſcharging a Piſtol, 
1 And. 41. or puſhing at him with'a drawn Sword, Sc. may not juſtify killing ſuch 
an Aſſailant, as much as if he had attempted: to rob bim: Fer is not he, 
who attempts to murder me, more injurious than he who barely attempts 
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i  _ to rob me? And can it be more juſtifiable to fight for my Goods, than 
for my Life? And it is not only highly agreeable to Reaſon, that a Man 


in ſuch Circumſtances may lawfully kill another, but it ſeems alſo to be 
Crom. 25. b. confirmed by the general Tenor of our Law-Books, which ſpeaking of 
2 , Homicide /e defendendo, ſuppoſe it done in ſome Quarret or Affray; from 
S. "FF #4 whence it ſeems. reaſonable to conclude, That where the Law judges a 
3 Inſt. 57. Man guilty of Homicide /e defendendo, there muſt be ſome -precedent 
2 8 Quarrel in which both Parties always are, or at Jeaft may juſtly be ſup- 

284, ; ; ' 

286, 287, poſed to have been, in ſome Fault, ſo that the Neceſſity, to which a Man 

is at length reduced to kill another, is in ſome Meaſure 'preſumed 


* 
er 


. £ : = 
2 C — 
. —— > A ME. 


1 


$ R 2, mn os noopomeyragae 9 = 
r 2 
n 


6 Bacon 33. 

| to have been owing to himſelf : For it cannot be imagined, That the 

1 Law, which is founded on the higheſt Reaſon, will adjudge a Man to 

| forfeit all his Goods, and put him to the Neceſſity of purchaſing his 

i Pardon, without ſome Appearance of a Fault. And though it may be 

148 ſaid, That there is none in Chance-medley, and yet that the Party's 

i | Goods are alſo forfeited by that. I anſwer, That Chance-medley. may 

| l be intended to proceed from ſome Negligence, or at leaſt want of ſuffi- 5 

| cient Caution in the Party, who is ſo unfortunate as to commit it, ſo that == 

#4 1 15. he doth not ſeem to be altogether faultleſs. Beſides, one of the Reaſons x 

= t. cap.98. ien in our Law-Books for which Homicide ſe defendendo forfeits Goods, = 
is becauſe thereby a true Man is killed; but it ſeems abſurd, That he who 3s 


apparently attempts to murder another, which is the moſt heinous of all 
Felonies, ſhould be eſteemed ſuch, when thoſe who attempt other Felo- 
nies, which ſeem to be much leſs criminal, are allowed to be killed as Be 
deſerving the Protection or Regard of the Law. BW 
Se, 2c; 5 
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unfortunately chances to kill another; as, 


Sec. 28. However, perhaps in all theſe Caſes, there, ought to be a! Di- N. Bendl. 2. 


KRinRion between an Aſſault in the, Highway and an Aſfault in a Town ; 4 2. 
for in the firſt Caſe; it.is ſaid, That the Perſon aſſaulted may juſtify kil- Dal, ap. 98. 
ling the other without giving back at all: But that in the ſecond Cafe, he H. P. C. 42. 
ought to retreat as far as he can without apparently, hazarding his Life, in 

reſpect of the Probability or getting Ames. =3r!7- 116 2/73 14156 

II. Alſo the killing of an innocent Perſon, in the Defence of a Man's ſelf, 

is ſaid to be juſtifiable in ſome [ſpecial Caſes, as, 33333 
Seck. 26. I. If two be ſhipwreck'd together, and one of them get Dal, ap. 98. 
upon a Plank to ſave himſelf, and the other alſo, having no other Means 

to ſave his Life, get upon the ſame Plank, and finding it not able to ſup- 

rt them both; thruſt the other from it, whereby he is drowned, it ſeems 
that he, who thus preſerves his own Life at the Expence of that of ano- 
ther, may juſtify the Fact by the inevitable Neceſſity of the Caſe. 

Seck. 27. If a Man be awakened in the Night with an Alarm that , 64 539 
Thieves are in his Houſe, and ſearching for them in the Dark with his March 5. 
Sword drawn, happen to kill a Perſon lying hid in a Part of the Houſe, * H. P. O. 
who in Truth had no ill Deſign, and was brought thither by a Servant in“ „ 
order to aſſiſt in cleaning; the Houſe, it ſeemeth that he may juſtify the Fact, 
inaſmuch as it hath not the Appearance of a Fault. | 


© C HAP. XXIX. 
/ Excuſable Homicide, 
9 14 4 K WII fir {5 ; ; 


L Xeuſable Homicide is either per infortunium, or ſe defendendodv'. wer nth. 
Ln treating of which I ſhall firſt ſhew you the Nature of each of them P. C. 38. © 

diſtinctly, and then conſider thoſe Properties wherein they both agree, 4,492, 393. 
Sec. 1. And firſt of Homicide per infortunium, or by Miladventure, 3 Inſt. 56. 


- 


which is where a Man in doing a, lawful Act, without any Intent of Hurt, H. F. C. 31. 


1 H. H. P. C. 


ee. g, L with a Hatchet, the Head 6 Ea, 4. 7. b. 
thereof flies off, and kills one who ſtands bv. 5 8 8 
Seck. 3. II. Where a third Perſon whips a Horſe on which a Man is H.P.C.58,59. | 
riding, whereupon he ſprings out, and runs over a Child and kills him, 1 H. H. P. C. 
in which Caſe the Rider is guilty of Homicide per infortunium ; and he 470. 

who gave the Blow, of Manſlaughter. Re 8 

Seck. 4. III. Where a Workman, having firſt given loud Warning to 1 H. H. P.. 


all Perſons to ſtand clear, flings down a Piece of Timber from a private Houſe Kelty 2 


ſtanding out of the Road, and thereby kills one who happens to be under - Brag. lib. 3. 

neath ; (But if any Perſon fling down ſuch a Piece of Timber idly in Play, cap. 4. 

or even a Workman fling it down in the Streets of a Town, where the H. T . 

Danger is apparent in reſpect of the Number of People continually paſſing Bro. — 

by, he is guilty of Manſfau T... a IEANHRED 229; 
Sect. 5. IV. Where a Schoolmaſter in correcting his Scholar, or a 1H. H. p. c. 


Father his Son, or a Maſter his Servant, or an Officer in whipping a Cri- $5449 3:474- 


minal condemned to ſuch Puniſhment, happens to occaſion his Death; ca. 4. 


(yet if ſuch | Perſons in their Correction be ſo barbarous, as to ex- H. P. C. 37. | 
rom, » Os 


x 


 Sef.2,. I. Where a Labourer being at Work 


®. 4 


ceed all Bounds of Moderation, and thereby cauſe the Party's Death, Bil ep 96. 


they are guilty of Manſlaughter at the leaſt; and if they make uſe of Kelly. 136. 
U an 


74 V Extefable. Homicide. Boplc I. 


pin. 658. an luſtroment improper for Correction, and apparently" indengerigg iße Par. 


Vat. 51183, ty's Life, as an Iron Bar, or Swerd, &6; or kick bim to the Ground; and 
287,288, Kc. then ſtamp on his Belly duch kill hits, they are guilty: of Murder!) ; TO! 


Kellw. 108. Sec. 6. V. Where'one lawfully uſing an innocent Diverſion, as ſhoot- 
Bro. Cor. 148.; ing at Butts, or at a Bird, Cc. by oy Slabeing of 45050 Arrow, or ſuch lilte 


3 Accident kills another. Foeater 
* 108, Set. 7. VI. Where a Perſon happens f to KIll andthir: in playing a 
8 29. a. Match. of Foot-ball, Wreſtling, or ſuch like Sports which are e 


rt H. 7.23 a. with no apparent Danger of Life, and intended only for the Trial, Ex- 
erciſe and ws . pen coy; oy the Strength, Coutuge, and le, of the 
Parties, oy 
211H. . 23 a. Sec. 8. VII. Where « one kills zocker l in fighting | at t Birriers or Tilt- 
1 169, ing by the King's Command, which by the better Opinion, ſecures him 
ee 1 an H. 
from being . of nn, 15 Reaſon of wy ſuch unfortunate gg 
Kellw. — dent. 5 
HPC. Ses. 9. But if « Perſon kill another by ſhooting at's Deer, Ge. in a 
Dalt. cap. 96. third Perſon's Park, in the doing whereof: he is a Treſpaſſer; or by ſhoot- 
2 134. ing off a Gun, or throwing Stones in a City or Highway, or other Place 
Con. Bro.Cr N Men uſually reſort ; or © by throwing Stones at another wantonly i in | 
„which is a dangerous Sport, and has not the leaſt Appearance of any - 1 
bH. r. c. 31, * Intent; or by doing any other ſuch idle Action as cannot but indanger 1 
4H P. c. 58. the bodily Hurt of ſome one or other; or by tilting or playing at Hand- 
con. Hobi 34. fword without the King's Command; or by parrying with naked Swords 
Dalt cap. 98. covered with Buttons at the Points, or with Swords in the Scabbards, or 


== wt 57* ſuch like raſh Sports, which cannot be uſed without the maniteſt Hazard of 


: H.H.P.C. Life, he is guilty of Manſlaughter. [29] 
472. 473- Sect. 10. And if a Man happen to kill another in the Execution of a 


malicious and deliberate Purpoſe to do him a perſonal Hurt, by wounding 
Kelyoge 117. or beating, him; or in the wilful Commiſſion of any unlawful Act, which 
H. H. P. C. neceſſarily tends to raiſe Tumults and Quarrels, and conſequently cannot 


39. but be attended with the Danger of perſonal Hurt to ſome one or other; as 
by committing a Riot, robbing a Park, Ge. he ſhall be adjudged guilty of 
Murder. [30] Dl 
z loft. 6. Sec. 11. And 4 fortiori he ſhall come under the ſame Conſtruction, who 1 
Kelynge 117. in the Purſuance of a deliberate Intention to commit a Felony, chances | FE 


+. peg 7 to kill a Man, as by ſhooting at tame Fowl, with an Intent to ſteal them, By 

H P. C. 52. Sc. for ſuch Perſons are by no Means favoured, and they muſt at their 5 

= H. P. C. Peril take Care of the Conſequence of their AQions ; and it is a general 1 
Rule, That wherever a Man intending to commit one Felony, happens to 
commit another, he is as much guilty as if he had intended the N 


| which he actually commits. 
1H. H. P. c. Seck. 12. Neither ſhall he be adjudged alley of a leſs Crime, who 


2 4 ic kills another, in doing ſuch a wilful Act, as ſhews him to be as dangerous 
44: as a wild Beaſt, and an Enemy to Mankind in general ; as by going delibe- 1 
3 Inſt. 57. rately with a Horſe uſed to ſtrike, or diſcharging a Gun, among a Multi- E 3 


Patt cap. 93. tude of People, or throwing a great Stone or Piece of Timber from a 
11 H.7. 23.8. Houſe into a Street, through which he knows that many are paſling ; and 
= Coro. it is no Excuſe that he intended no Harm to any one in particular, or that 
Dale. cap. 97. he meant to do it only for Sport, or to frighten the People, G ec. | | 
1 Sect. 13. And now I am to conſider Homicide ſe defendendo, which Bj 
Ch. 5 Sec. ſeems to be where one, who has no other poſſible Md of preſerving bis 3 
Life from one who combats with him on a ſudden Quarrel, or of defend- 


ib cg. ing his Perfon from one who attempts to 1 bim, Kreer, if ſuch 
| Attempt 


Chap. 2g. 0 Bvcyfable Homicide, is 


Attempt be made upon him in his own Houſe „) kills the Perſons by whom 
he 1 is reduced to ſuch an inevitable Neceſſity. 

Seck. 14. And not only he who on an Aſſault retteats to a Wall, or he Coto, 
ſome ſuch Streight, beyond which he can go no farther, before he kills 4: 43 Fe 41. 
the other, is judged by the Law to act upon unavoidable Neceſſity: But alſo, ; Infl. 56. 
he who being affaulted in ſuch a Manner, and ſuch a Place, that he can- II. P. & 41. 


not go back without manifeſtly indangering his Life, kills the other with- 


out retreating at all, 

Sec. 15. And notwithſtanding a Perſon who retreats from an Aſſault H. P. C. 4r. 
to the Wall, give the other Wounds in his Retreat, yet if he give him no rer 4 
mortal one, till he get thither, and then kill him, he is guilty of Homicide 

fe defendendo only. 

Sect. 16. And an Officer who kills one that refiſts him in the Execution H. p. C. 4; 
of his Office, and even a private Perſon, that kills one who feloniouſly | Ronny - A 
aſſaults him in the Highway, may juſtify the Fact without ever giving Vide ſupra 
back at all. Ch. 28, SeQ. 

Sept. 17. According to ſome good Opinions, even he who gives ano- 1 
ther the Rt Blow on a ſudden Quarrel, if he afterwards do what he can ca. P. C. . 2. 
to avoid killing him, is not guilty of Felony ; yet fuch a Perſon ſeems to See 1 H. H. 
be too much favoured by this Opinion, inaſmuch as the Neceſſity to which P. C. 479,480. 
he is at laſt reduced, was at the firſt ſo much owing to his own Fault. And — 9 
it is now agreed, That if a Man ſtrike another upon Malice Prepenſe, and H. P. C. 42. 
then fly to the Wall, and there = him i in his own Defence, he is guilty Pad. cap 98. 
on Murder. - 

Seck. 18. Thus far of each Kind of excuſable Homicide diſtinctly 
cn el, and now I am to conſider thoſe Properties wherein they both 
agree. 

8. 19. And firſt it ſeems * That neither of theſe Homicides 3 Int. 86. 
are Felonies, becauſe they are not accompanied with a felonious Intent, 3.19% * 
which is neceſſary in every Felony. 5 

Sect. 20. And from hence it ſeems plainly to follow, That they were 11 H. 4. 93. 
never puniſhable with Loſs of Life: And the ſame alſo farther appears Bro Coro. 80. 
from the Writ de Odio & Atia, by Virtue whereof, if any Perſon com- 15 Af. Pl. 7. 
mitted for killing another, were found guilty of either of theſe Homicides, mg infra 
and no other Crime, he might be bailed ; and indeed it ſeems to be againſt “ 
natural Juſtice, to condemn a Man to Death, for what is owing rather to 
his Misfortune than his Fault. 

Sect. 21. It is true indeed, That ſome of our beſt Authors have argued : - oo 58. . 
from the Statute of Marlebriage, ch. 26. which enacts, That Murdrum de P. C. 16. C. 
cætero non adjudicetur, ubi Infortunium tantummodo adjudicatum „ &c.. 
that before this Statute Homicides by Miſadyenture, or ſe defendendo, were 
adjudged Murder, and conſequently puniſhed by Death, - 

Sed. 22. But to this it may be anſwered, That Murder in thoſe Pays, Bract. 14 4. b. 
ſignified only the private killing of a Man by one, who was neither ſeen N OE 
nor heard by any Witneſs, for which the Offender, if found, was to be * pert ; 
tried by Ordeal, and if he could not be found, the Town in which the 
Fact was done, was to be amerced ſixty- ſix Marks, unleſs it could be proved 
that the Perſon killed was an Engliſhman ; for otherwiſe it was preſumed 
that he was a Dane. or Norman, who in thoſe Days were often privately 
made away with by the Engliſh. And it being a Doubt whether Homicide Brad. 135.14. 
by Miſadventure, &c. were to be eſteemed Murder in this Senſe, it ſeems 


to have been the chief Intent of the Makers of this Statute to ſettle this 


— | 


Sect. 23. 


5 
79 2 2 
C ̃ ( 


Bract. 123. 


76 | - Of Manſlaughter. Book i; 
H.P.C-98,.99. Seff. 23. II. However, it is certain, That notwithſtanding neither of 


2 Inſt. 315. theſe Offences be Felonies, yet a Perſon guilty of them is not bailable by 


* HPC. Juftices of Peace, but muſt be committed till the next coming of che Juſti- 
477- ces of Eyre or Gaol-Delivery. VVV «ont at] 
Regiſt. 133.b. Se. 24. Indeed anciently a Perſon, committed for the Death of a 
16> 06.8 Man might fue out the Writ de Odio & Atia, which by Magna Charta 26. 
: = 82. is grantable without Fee; and if thereon, by an Inqueſt taken by the Sheriff, 


8 he might be mainprized by twelve Men, upon the Writ de penendo in 
25. a a 2 0 
8. P. C. 77. G. Ballium, But ſuch Writs and Enquiries were taken away by the Statute 
aloft. 43,3 15. of Glouceſter, 9 and 28 Ed. 3. 9. And though perhaps they were again 
9 Co. 56, Tevived by 42 Ed. 3. 1. which makes all Statutes, contrary to Magna Quar- 
Co. Bail and a, void; yet at this Day they ſeem to be obſolete, and indeed uſeleſs, in- 
eee aſmuch as the Party may probably be ſooner delivered in the uſual Courſe, 
by the coming of the Juſtices of Gaol- Delivery. ct ee etch 
Vide pf Se&. 25. III. It is alſo agreed, That no one can excuſe the killing an- 
Ch. a8. Set. 3. other, by ſetting forth in a fpecial Plea, that he did it by Miſadventure, 
1 * Gor ſe defendendo, but that he muſt plead Not guilty, and give the ſpecial 
4 H. 7. 2. a. Matter in Evidence. And that wherever a Perſon is found guilty of ſuch 
Kellw. 53. a. Homicide either upon a ſpecial Inditment for the ſame, or by a Verdict ſet- 
x08. b. ting forth the Cixcumſtances of the Caſe on a general Indictment of Mur- 


2 Inſt. 3 16. 199 : : ; 
S.P. C. r5. b. der or Homicide, he ſhall be be diſcharged out of Priſon upon Bail and forfeit 


16. b. his Goods: But that upon removing the Record by Certiorari into Chan- 
he fſhall have his Pardon of Courſe, without ſtaying for any War- 
ng to that Purpoſe, as ſhall be more fully ſhewn, B. 2. 


Fitz. Coro. 

297, 354, 361. cer y, g 
_ cap. 96, rant from the Ki 
9 9 

F. N. B 246, Cb. 37+ Sec. 1. 


* * 
; * r 6 : . 8 i lk 


CHA P/CIXK 
Of Manſlaughter: 


Omicide againſt the Life of another, amounting to Felony, is either 
with or without Malice. FN 5 


= 


3 Inſt 8 Sect. 1. That which is without Malice is called Manſlaughter, or ſome- 


Dalt. cap. 94- times Chance-medly, by which we underſtand ſuch killing as happens either 


1 fl. H. F.C. on a ſudden Quarrel, or in the Commiſſion of an unlawful Act, without 
496. any deliberate Intention of doing any Miſchief at all. MED 


Sec. 2. And from hence it follows, That there can be no Acceſſaries 


H. P. C.217. - | . | * 1. } ? 
B. 2. Ch. 29. to this Offence before the Fact, becauſe it muſt be done without Preme- 


Set. 24. ditation. 5 | | „ 
Sec. 3. But the Learning relating to this Head, being for the moſt part 
co- incident with that of others, it will be ſuperfluous to inlarge an it here; 
and therefore I ſhall refer the Reader to other Chapters for the particular 
Caſe ; as to the following Chapter of Murder from Section 21 to 32. for 
thoſe concerning Duelling; and to the faid Chapter, Sections 47, 48, 49. 
and to Chapter 28. Sections 14, 15. for ſuch as happen in a Riot, &c. 
and to Chapter 29 from Section 6 to Section 13. for ſuch as fall out in the 
Execution of a raſh, unlawful Action. 5 
I | | . 


he were found to have done the Fact by Miſadventure, or /e dgfendendo, 


* FOI 


AN 


| T3 Ol . 5 OY 42 k \ \ * "FO 
Sect. 4. But there is a particular Kind of Manſlaughter proper to be con- 
5 2 a+. _ . — a ? 
ſidered here; From which-the-Beneftt of the Clergy is taken away by T Far: g. gin 666, 


1. 8. Where any Perſon ſhall Rab or thruſt any Perſon or Perſons that hath not 663, 668. 
then any Weapon drawn, or that hath not then firſt flricken, the Party which 
ſhall ſo ab or thruſt, ſo as the Perſon or Perſons ſo flabbed or thruſt, ſhall 
thereof die within the Space of fix Months then next following, although it 
cannot be proved that the ſame was done of Malice fore-thought. 
 Sef. 5. It is generally holden,” That this Statute is but declarative of 1 Butt, 87. 
the Common Law, and in the Conſtruction thereof, the following Points Ke'ynge 55. 
have been reſolved. _ Jͤĩ 7i:4ʒ „ 76 
Sef. 6. I. That wherever a Perſon' who happens to kill another, was 1 Jon. 240. 
ſtruck by him in the Quarrel before he gave the mortal Wound, he is out 10% Le. 


of che Statute, though he himſelf gave the farſt Bloc. 

Sef, 7. II. That he only who actually gives the. Stroke, and not any H p. c. 68. 
of thoſe who may be ſaid to do it by Conſtruction of Law, as being pre- See B. 2. Cb. 
fent, and aiding and abetting the Fact, are within the Statute; from whence 45g Wie 
it follows, That if it cannot be proved by whom the Stroke was given, 73 05 + 


none can be found guilty within the Statute, _ 7 Aen. 
Sef. 8. III. That the killing of a Man with a Hammer, or ſuch like , Jones 432. 
Inſtrument, which cannot come properly under the Words Thruſt, or Stab, 
is not a Killing within the Statute; but it ſeems that the diſcharging a | 
Piſtol, or throwing a Pot, or other dangerous Weapon at the Party, is; tp. 266. 
within the Equity of the Words, having a Weapon drawn; for penal Sta= 
— are conſtrued ſtrictly againſt the Subject, and favourably and equitably: Sis 
or him. | | 
Sec. 9. IV. That there is no Need to lay the Concluſion of the In- 1 | 
dictment contra forman Statuti, becauſe the Statute makes no new Offerce, * 
but only takes away the Privilege of the Clergy from an old one, and leaves 
it to the Judgment of the Common Law; from whence it follows, That g. B. Ch. 
a Perſon indicted on the Statute, may be found guilty of Manflaughter ge- 25. S. 117. 
nerally. Alſo from the fame Ground it hath been reſolved, That if buth,, „, 
an Indictment lay, and a Verdict alſo find, a Fact to be contra formam Sta- „ wo 
tuti, which cannot poſſibly be ſo, as that A. and B. aided and abetted Aleyn 47. 
C. contra formam Statuti, yet neither ſuch Indictment nor Verdict are void, 
but A. and B. ſhall be dealt with in the ſame Manner as they ſhould have 
been, if thoſe Words contra formam Statuti had been wholly omitted, 
becauſe the Subſtance of the Indictment being found, they may be rejected 
as Surplus and Senſeleſs: And, a fortiori, therefore it is certain, that they 
ſhall do no Hurt to an Indictment or Verdict containing a Fact which may co. Jac. 28 2. 
be within the Statute. ä See 1 II. HI. 
Seck. 10, V. How far the Words contra formam Statuti, ſupply a De- . © 4% 10 
fect in an Indictment, which does not ſpecially purſue the Statute, Sce we 


B, 2. Ch, 2 5. Seda, 116. 5 | 
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CHAP. XXXI. 
Of Murder. 


= 


Y 1 CIDE api the Life of another, amounting to Felony with 
1 Malice, is either Murder or Petit Treaſon, 


on N 
7 


Se. 1. And firſt of Murder, which antiently fignified only the pri- 
vate killing of a Man, for which by Force of a Law iptroduced by King 
Brat. 134.b, Carutus for the Preſervation of his Danes, the Town or "Hundred where 
135-2, the Fact was done, was to be amerced to the King, unleſs they could prove 
Lab 12!» that the Perſon ſlain were an Engliſtman, (which Proof was called Engle- 
1 H. H R c. Acbire), or could produce the Offender, Cc. And in thoſe Days, the open 
447-44% wilful killing of a Man through Anger or Malice, &c. was not called Mur- 
Nad. 121. a. qer, but voluntary Homicide. Ret PD 


$P.C.18.b. Se. 2. But the ſaid Law concerning Engleſchire having been aboliſhed 


19. by 14 £9. 3. 4. the killing of any Enghi/bman or Foreigner through Ma- 
T. & je prepenſe, whether committed openly or ſecretly, was by Degrees 


. called Murder; and 23 Rich. 2. 1. which reſtrains the King's Pardon in 


certain Caſes, does in the Preamble, under the general Name of Murder, 
include all ſuch Homicide as ſhall not be pardoned without ſpecial Words; 
and in the Body of the Act expreſſes the ſame by Murder, or killing by 
Await, Aſſault, or Malice prepenſed. And doubtleſs the Makers of 23 H. 
8. c. 1. which excluded all wilful Marder of Malice prepenſe from the Be- 
nefit of the Clergy, intended to include open, as well as private, Homicide 
within the Word Murder. 3 
Sed. 3. By Murder therefore at this Day we underſtand the wilful 


H. H. p. C. killing of any Subject whatſoever, through Malice fore- thought, whether the 
450. Perſon ſlain be an Engliſbman or Foreigner. 


And for the better underſtanding hereof, I ſhall examine the following 


Particulars: 


1. In what Caſes a Man may be ſaid to kill another. 

2. In what Places ſuch killing is within the Cognizance of the Law. 

3. Who are ſuch Perſons by killing of whom a Man may commit 
Murder. „ | 


4. What killing ſhall be adjudged to be Malice prepenſe, or Murder. 


Sect. 4. As to the firſt Point, viz. In what Caſes 0 Man may be ſaid to 


kill another; not only he who by a Wound or Blow, or by Poiſoning, 
Inſt. 48. Strangling, or Famiſhing, &c. directly cauſes another's Death, but alſo in 


I. FP. C. 53- many Caſes, he who by wilfully and deliberately doing a Thing which ap- 
Palm. 548. _ 5 P 
; parently endangers another's Life, thereby occaſions his Death, ſhall be ad- 
judged to kill him, 2 

Crom. 24. b. Seß. 5. And ſuch was the Caſe of him who carried his fick Father, 

Fult. 122. 8. b. againſt his Will, in a cold froſty Seaſon, from on Town to another, by 


Dalt. xp. 93- Reaſon whereof he died, [31] 


* Sec. 6 
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Chap. 33. Of Murder. 79 


Sect. 6. Such alſo was the Caſe of the Harlot, who being delivered of gm. 24. b. 
a Child, left it in an Orchard covered only with Leaves, in which Condi- 93. 
tion it was ſtruck by a Kite, and died thereof. | 8 
Sect. 7. And in ſome Caſes a Man ſhall be ſaid, in the Judgment of- 8. P. C. 36. c. 
kill one who is in Truth ly killed 3 Inſt, gt. | 
the Law, to kill one who is in Truth actually killed by another, or by “ Pal cap. g4. 
himſelf ; as where one by Dureſs of Impriſonment compels a Man to ac- Supra Ch. i. 
cuſe an innocent Perſon, who on his Evidence is condemned and executed ;*: 7: 
' q . o b * . 1 Hl. H. P. C. 
or where one. incites a Madman to kill himſelf or another; or where one 431, 436; 
1 lays © Poiſon with an Intent to kill one Man, which is afterwards acciden- 442» 467. 
_ tally taken by another, who dies thereof, "oo ©, „. 
a Seck. 8. "Allo he who wilf ly neglects to prevent a Miſchief, which he 9 Co. 81. | 
= may, and ought to provide againſt, is, as ſome have ſaid, in Judgment of! H. H. F. ©: 
3 he Law, the actual Cauſe of the D. hic | i $32 £35 
2 the Law, the actual Caule of the Damage w. ich enſues; and therefore if a Pitz. Corone 
: Man have an Ox, or Horſe, which he knows to be miſchievous, by being 311 
uſed to gore or ſtrike at thoſe who come near them, and do not tie them 1 
up, but leave. them 10 their Liberty, and they afterwards kill a Man, ac- Dat. Ag INN 


cording to ſome Opinions; the Owner may be Indicted, as having himſelf alt 122. b. 
2 feloniouſly killed him; and this is agreeable to the Maſaical Law, How- pg. d. . 
8 3 5 e r g | Exodus c. 21. 
N ever, as it is agreed. by All, ſuch a Perſon is certainly guilty of a very groſs v. 29. 
5 r Micdemeanour; Re - : 3 or ESE og i tv 
Sect. 9. Allo it is agreed, That no Perſon ſhall be adjudged by any Act H. P. C. 55. 
LN EP: 1 EE. 8 _ A Pale. 223; 3. 
whatever to kill another, who doth not die thereof within a Year and a Day Dale. cap. 9. 


after ; in the Computation whereof the whole Day on which the Hurt was S. P. C. *5 3 
done ſhall be reckoned the firſt. 1 85 G 


Sect. 10. But if à Perſon hurt by another, die thereof within a Year 3 Taft 63. 


and a Day, it is no Excuſe for the other that he might have recovered, Kelynge 26. 
if be had not neglected to take Care of himſelf, | 3 - 17. 


SeF. 11. As to the ſecond Point, viz, In what Places ſuch killing is H. H. P. C. 
within the Conuſance of the Law, it ſeems, That the killing of one who ! ug . 
is both wounded and dies out of the Realm, or wounded out of the 1 H. H.P. c. 
Realm and dies here, cannot be determined at Common Law, becauſe it 126. 
cannot be tried by a Jury of the Neighbourhood where the Fact was bag ig 


done. But it is agreed, That the Death of one who is both. wounded S. P. C. 65... 


i 5 and dies beyond Sea; and it is ſaid by ſome, That the Death of him who No. Appeal, 
3 dies here of a Wound given there, may be heard and determined before Cre Cat. 347. 


the Conſtable and Marthal, according to the Civil Law, if the King B. 2. Ch. 23. 
pleaſe to appoint a Conſtable. And it ſeemeth alſo to be clear, That J K. ” 
ſuch a Fact being examined by the Privy Council, may by Force of Pl. "4 : 
33 H. 8. 23. be tried (in Relation to the principal Offenders, but not as Con. 3 Keb. 
to the Acceſſaries) before Commiſſioners appointed by the King in any he AS 
County ia . -... :. ARE 55 8 
Sect. 12. A Murder at Sea was anciently cognizable only by the Civil 
Law, but now by Force of 27 H. 8. 4. and 28 H. 8. 15. it may be tried and 
determined before the King's Commiſſioners in any County of England ac- 3 aſt. 48, 45. 
cording to the Courſe of the Common. Law.; yet the killing of one who 
dies at Land of a Wound received at Sea, is neither determinable at 1 Leon. 250. 
Common Law, nor by Force of either of theſe Statutes ; but it ſeems, that H. f C. 54. 
it may be tried by the Conſtable and Marſhal, or before Commiſſioners ap- . 
pointed, in Purſuance of the aforeſaid Statute of 33 H. 8. 23. [33.] 3 Inſt. 48,49. 
Sed. 13. It is ſaid by ſome, That the Death of one who died in one * I. P. C. 
County, of the Wound given in another, was not indictable at all at 13 
Common Law, .becauſe the Offence was not compleat in either County, 145,747,143. 
and the Jury could enquire only of what happened in their own County. _— 125 
But it hath been holden by others, That if the Corps were carried into Sp C. 90. e. 
| the H. 7. 10. a. 


. 
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Of Murder. : © Bock I. 


80 
Fin chi Law ce County Where the Stroke was given, the Whole might be efiquired of 
ie Fo by a Jory of the ſame Coupty: And'it is agreed, That an Appeal might be 


S. W brought in either County, and the F: t tried by a jury returned jointly from 
Br el, each: And at this Day, 'by Force of 2 and 3 Ed. 6. 24. the whole is triable 
3585 by a jury of the County wherein the Death (hall happen, on an Iadietment 


0 | found, or Appeal brought, in the fame County. 
Sect. 14. Alſo by Force of 26 H. 8. 6. a Murder in 2 may be en- 


B. 2. ch. 's 
S. 39, 40. 3 quired of in an adjoining Engy oy N s but Appeals mg ſtill In brought 


| in the proper County. 
on, Sect. 15. As to the third Points VIZ, Who are ſuch Per ſ6ks by killing 


1 Lev. 118. 
Eatch12,118, of whom a Man may commit Murder ; ; it is agreed, That the malicious 


* * killing of any Perſon, whatſoever Nation or Nenner he de or of win 
Bra. 121, ſoever Crime attainted, is Murder. on y 

S.P.C.21. Sect, 16. And it was anciently holden, That the caling of an 85 
. I": tion by giving a Potion to, or ſtriking, a Woman big with Child, was 
Fitz. Cong. Murder: But at this Day, it is faid to bela great Miſpriſion only, hd Dot 
146, 183, Murder, unleſs the Child be born alive, ad die thereof,” in which Caſe it 


2 ſeems clearly to be Murder, , botwihſtanding Forke Op pitions to the cont rery. 


23 Aff. Pl. 94. 
B. 2. Ch. 29. And in this Reſpect alſo, the Common Lay feems tb be aprecable to we 


8.19. Mefaical, which as to the Purpoſe is thus expreſſed, If Men rive and 


3 44. 3” hurt a Woman with Child , ſo that her Fruit depart from her, and yet no M. 
By 0. Cor. 68. thief follow, he ſhall be ſurely puniſhed, according as the Woman's Huſband 


Felke 2 will lay upon him, and he fhall pay at the Judges deter nine; ; And te any 


v. 22, 23, Miſchief follow, then thou ſhalt give Life for Life. [34] — 
Dyer 186. Seck. 17. It ſeems alſo agreed, That where one £10 a Woah ©. 


= H. P. c. kill her Child when it ſhall be born, who afterwards does kill it in Purſuance 
3 Tf. 31. of ſuch Advice, he is an Acceſſary to the Murder. 
dene Sect. 18. As to the fourth Point, ig. What killing mall be adjudged 
of Malice prepenſe or Murder; it is to be obſerved, That any formed Be- 
n fign of doing Miſchief may be called Malice; and therefore that not ſuch 
3 only as proceeds from premeditated Hatred or Revenge againſt the 
Perſon killed, but alſo in many other Caſes, ſuch as 1s accompanied with 
; . thoſe Circumſtances that ſhew the Heart to be perverſſy AL, is adjudged 
Kelynge td. to be of Malice prepenſe, and conſequently Murder, 
yH.H.P.C. Sect. 19. And according to this Notion, I ſhall confider, 
4510454 1. Such Murder as is occaſioned through an expreſs Purpoſe to do ind 
Kelyoge 129 perſonal Injury to him, who is flain in particular, which ſeems to be moſt 
properly called expreſs Malice. 
1 11. P.C. 2. Such as happens in the Execution of an unlawful Action, principally 
4554 5 intended for ſome other Purpoſe, and not to do a perſonal Injur y to him 
in particular Who is lain, in which Caſe the Malice ſeems to be moſt pro- 
perly ſaid to be implied. 

Se. 20. As to Murder in the firſt Senſe, ſuch Acts as fhew a direct 
and deliberate Intent to kill another, as Poiſoning, Stabbing, and ſuch like, 
are ſo clearly Murder, that I know not any Queſtions relating thereto worth 
\, explaining : But the Caſes, which have born 22 101 Have 2125 hap- 


pened i in the following Tftances: = 


1 1. In Duelling. | I 
2̃. In killing another without any Proveaetions) or bvtopbe alight 3 


— 3. In killing one whom * Perſon _ intended to hurt in a leſs 
. Degree, _ 
Fect. 21, As to the firſt Inſtance of this Kind, tt ſeems price, oP hat 


Ib __ ' wherever two Perſons in cool Blood meet and fight on a precedent Quar- 
> rel, 


* 


Chap. 31. / Murder. 3 


rel, and one of them is killed, the other is guilty of Murder, and cannot 
help himſelf by alledging . that he was * firſt ſtruck by the Deceaſed ; * 2 Bulſt 147. 
or that he had often declined to meet him, and was prevailed upon to v Rol. Rep. 
do it by his Importunity; or that it was his only Intent to vindicate his 360. 


: . ; 12 i 5 * ſt. 3 
Reputation; or that he meant not to kill, but only to diſarm, his Ad- * C. 48. 


verſary : For ſince he deliberately ingaged in an Act highly unlawful, in 1 H. H. FC. 

Defiance of the Laws, he muſt at his Peril abide the Conſequences 452, 453. 
ereof. 

hy Saf. 22, And from hence it clearly follows, That if two Perſons 3 Inf. 1. 

quarrel over Night, and appoint to hight the next Day ; or quarrel in the l 

Morning, and agree to fight in the Afternoon; or ſuch a conſiderable Time 1 Lev. 80. 

after, by which, in common Intendment, it muſt be preſumed that the 

Blood was cooled, and then they meet and fight, and one kill the other, 

he is guilty of Murder. | ; 

Sef. 23. And wherever it appears from the whole Circumſtances of Kelynge 56. 
the Caſe, That he who kills another on a ſudden Quarrel, was Maſter of 1 Sic. 177. 
his Temper at the Time, he is guilty of Murder; as if after the Quarrel | 
he fall into other Diſcourſe and talk calmly thereon ; or perhaps if he have 
ſo much Conſideration, as to ſay, That the Place wherein the Quarrel 
happens is not convenient for Fighting; or that if he ſhould fight at 
preſent, he ſhould have the Diſadvantage by reaſon of the Height of his 1 Lev. 180. 
Shoes, &c. | | 
Sec. 24. And if A. on a Quarrel with B. tell him that he will not 
ſtrike him, but that he will give B. a Pot of Ale to ſtrike him, and 
thereupon B. ſtrike, and A. kill him, he is guilty of Murder; for he H. P. c. 4b. 
ſhall not elude the Juſtice of the Law by ſuch Pretence to cover his 
Malice. ba | | 
Sec. 25, In like Manner if B. challenge A. and A. refuſe to meet 
him, but in order to evade the Law, tell B. that he ſhall go the next 
Day to ſuch a Town about his Buſineſs, and accordingly B. meet him 1 H. H. P. o. 
the next Day in the Road to the ſame Town, and aſſault him, where- . 
upon they fight, and A. kills B. he ſeems guilty of Murder, unleſs it 22, b. and 
appear by the whole Circumſtances that he gave B. ſuch Information H. F. C. 48. 
accidentally, and not with a Deſign to give him an Opportunity of 
Fighting. | | 

Sect. 26. And at this Day it ſeems to be ſettled, That if a Man aſſault Crom. 22. b. 
another with Malice prepenſe, and after be driven by him to the Wall, Dal. cap. 93. 
and kill him there in his own Defence, he is guilty of Murder, in reſpect Fa . 
of his firſt Intent. | | 5 pg — 

Sect. 27. And it hath been adjudged, That even upon a ſudden 
Quarrel, if a Man be ſo far provoked by any bare Words or Geſtures 
of another, as to make a puſh at him with a Sword, or ſtrike at him Com. wh 
with any other ſuch Weapon as manifeſtly endangers his Life, before Palt. cap. 93. 


1 


the other's Sword is drawn, and thereupon a Fight enſue, and he who Sons. 61. 

made ſuch Aſſault kill the other, he is guilty of Murder; becauſe that y nee Cue. 

aſſaulting the other in ſuch an outrageous Manner, without giving him 

an Opportunity to defend himſelf, he ſhewed that he intended not 

to fight with him, but to kill him, which violent Revenge is no more 

__ by ſuch a flight Provocation, than if there had been none 

at all, | OE 

Sect. 28, But it is ſaid, That if he who draws upon another in a Kelyoge 53. 

ſudden Quarrel, make no Paſs at him till his Sword is drawn, and then 61, 131. 

fight with him, and kill him, he is guilty of Manſlaughter only, becauſe 

that by neglecting the Opportunity of killing the other before he was on 
Y his 
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82 07 Murder. Book l. 


his Guard, and in a Condition to defend himſelf, with like a Hazard to 
both, he ſhew'd that his Intent was not ſo much to kill, as to combat 
with the other, in Compliance with thoſe common Notions of Honour, 
which prevailing over Reaſon, during the Time that a Man is under the 
zRal Re. 461. Tranſports of a ſudden Paſſion, ſo far mitigate his Offence in Fighting, 
That it ſhall not be adjudged to be of Malice prepenſe. 
H. P. C. 48. Sec. 29. And if two happen to fall out upon a ſudden, cor preſently 
. H. H F.C. agree to fight, and each of them fetch a Weapon, and go into the Field, 
453. . and there one kill the other, he is guilty of Manſlaughter only, becauſe he 
| did it in the Heat of Blood, 
1H. 15 p. C. Sef. 30. And ſuch an Indulgence is ſhewn to the Frailties of homan 
452. Nature, That where two Perſons who have formerly fought on Malice, are 
Crom. ez. a. afterwards to all Appearance reconciled, and fight again on a freſh Quarrel, 


H. F. &. 4 7. it ſhall not be preſumed that they were moved by the old Grudge, unleſs it 


1 Rol, 155 appear by the whole Circumſtances of the Fact. 
3 Seck. 31. But the Law fo far abhors all Duelling in cold Blood, That 


_—" only the Principal who actually kills the other, but alſo his Seconds 


H. P. C. 51. are guilty of Murder, | whether they fought or not; and ſome have 


Bs Ws FO! gone ſo far as to hold, That the Seconds of the Perſon killed are allo. 


equally guilty, in Reſpect of that Countenance which they give to their- 
Principals in the Execution of their Purpoſe, by accompanying them 
1 H. H. P. C. therein, and being ready to bear a Part with them : But ſome have 
I. P. C. 51, thought this rather too ſevere a Conſtruction to make a Man by ſuch 
Reaſoning the Murderer of his Friend, to whom he was ſo far from in- 
tending any Miſchief, that he was ready to hazard his own Life in his 

Quarrel, 
Sect. 32. And now Iam to conſider the ſecond Inſtance of this Kind, 
viz, Such Murder as happens in killing another without any Provocation, 


or but upon a ſlight one; as to which it is to be obſerved, That where⸗ 


Kelynge 27. ever it appears that a Man killed another, it ſhall be intended. prima facie, 
that he did it maliciouſly, unleſs he can meke out the contrary, by. ſhew- 
ing that he did it on a ſudden Provocation, &c, 

4 Sect. 33. Alſo it ſeems to be agreed, That no * Breach f a Man's 

5 ss Word or Promiſe, no Treſpaſs either to * Lands or Goods, no Affront 

1 H. H. P. C. by bare Words or Geſtures however falſe or malicious it may be, and 

455-459 aggravated with the moſt provoking Circumſtances, will excuſe him from 


9 being guilty of Murder, who is ſo far tranſported thereby, as Immediately 


» Kelynge to attack the Perſon Se offends him, in ſuch a Manner as manifeſtly en- 


ie es dangers his Life, without giving him Time to put himſelf upon his Guard, 


Dalt. 
No El. & if he kills him in Purſuance of. ſuch Aſſault, whether the Perſon flain did 


Noy 171. at all fight in his Defence or not; for ſo baſe and cruel a Revenge cannot 


1 Sid. 
: as 180. have too ſevere a Conſtruction. 


Hob. 1 21. Sect. 34. But if a Perſon ſo . provoked had beaten the other only in 
1 78 be Jon. ſuch a Manner, that it might plainly appear that he meant not to kill, but 
3133 131, only chaſtiſe him; or if he had reſtrained himſelf till the other had put 
Kelynge 55, himſelf on his Guard, and then in fighting with him had killed him, he 
Kah. 61, had been guilty of Manſlaughter only. 

136.  Sef. 35. * And of the like Offence ſhall he be adjudged guilty, who 


Ero, Jac. 296. ſeeing two Perſons fighting together on a private Quarrel, whether ſudden 


ar We or malicious, takes Part with one of them, and kills the other. 
1 Vent. 158, Seck. 36, Neither can he be thought guilty of a greater Crime, who 


5595 * finding a Man in Bed with his Wife, or being actually ſtruck by him, 


1 boos or pulled by the Noſe, or fil] pped upon the Forehead, immediately kills 
* Kely, 135. 2 him 


3 Mod. 68. 
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tended to hurt in a leſs Degree; as to which it is to be obſerved, That 15 


executeth 1 in ſuch a cruel Manner, as ſhews a cruel and der 1 Jon. 198. 


him, miſſes him and kills another. 


him; or who happens to kill another in a! Contention for the Wall ; H. P. C. 57. 


or b in the Defence of his Perſon from an unlawful Arreſt ; -or! © in the { Inſt. 55. 


b Kelynge 


Defence of his Houſe from thoſe who claiming a Title to it attempt for- 132. 


cibly to enter it, and to that Parpoſe ſhoot at it, &c. or in * the De- 1 H. H. P. C. 
fence of his Poſſeſſion of a Room in a Publick Houſe, from thoſe who 4 f. 5. eg. 
attempt to turn him out of it, and thereupon draw their Swords upon Crom. 27. a. 
him; in which Caſe the-killing the Aſſailant hath been holden by ſome , * 


to be juſtifiable: But it is certain, That it can amount to no more than * Kelynge 51. 


Manſlaughter, 7 LH % 19346 + (in 4510 10 
Sect. 37. Nor was he judged criminal in a higher Degree, who ſee-- H. p. C. 48. 
ing his Son's Noſe bloody, and being told by him, That he had been Cro.Jac. 296. 


beaten by ſuch a Boy, ran three Quarters of a Mile, and having 1 Vent. 179. 


4: 


found the Boy, beat him with a {mall Cudgel, .Whereof he afterwards 1 H. H P. C. 
died. ; | | | 1 FRY © | * 


| A ö , | | FS f | | | 453. 
Sect. 38. And now we are come to the third Inſtance of this Kind, Kelyn. Maw- 
viz, Such Murder as happens in killing one whom the Perſon killing in- gridge's Caſe, 
5 5 r 
wherever a Perſon in cool Blood, by Way of Revenge, unlawfully and de- 50, 51, 52. 
liberately beats another in ſuch a Manner, that he afterwards dies thereof, OED 
he is guilty of Murder, however unwilling he might have been to have 
one 10 tar. PE Tow 
. See. 39. Allo it ſeems, That he, who upon a ſudden Provocation co. Car. 13 t. 


5 


liberate Intent to do Miſchief, is guilty of Murder, if Death enſue ; 46 . F. &. 4% 
where the Keeper of a Park, finding a Boy ſtealing Wood, tied him to à 1 fl. H. B U. 
Horſe's Tail and beat him, whereupon the Horſe ran away and killed % 
Sect. 40. And now I am to conſider the ſecond general Branch f 
this Head, viz, In what Caſes. ſuch killing ſhall be adjudged: Murder 
which happens in the Execution of an unlawful Action, prineipally inn 
tended for ſome other Purpoſe, arid not to do a perſonal Injury to him in 
particular who happens to be ſlain; and this I ſhall conſider in the follows - - 
ing Inſtances : = l N 


1. Where the principal Intention is to commit another Felony. 

2, Where the principal Deſigu is to commit a bare Breach of tbhe _.. 
Peace, not intended againſt the Perſon of him who happens te 

be lain, „ 1 35 1 

3. Where the chief Motive is to aſſiſt a third Perſon. 1 

4. Where the direct Deſign is to eſcape from an Arreſt. 

5 

6 


Where the principal Furpoſe is to uſurp an illegal Authority. = 
b, Where no Miſchief is intended at all. 8 . 


veg, 41, As to the firſt Particular, viz. Such killing as happens in the 
Execution of an unlawful Action, whereof the principal Intention was to HPC 
commit another Felony ; it ſeems agreed, That wherever a Man happens 465. n 
to kill another in the Execution of a deliberate Purpoſe to commit any Fe- H. p 6. 50. 
lony, he is guilty of Murder; as where a Perſon ſhooting at tame Fowl, Kelynge 117. 
with an Intent to ſteal them, accidently kills a Man; or where one fets | 
upon a Man to rob him, and kills him in making Reſiſtance ; or where a f P.C.46,50, 


Perſon ſhooting at, or fighting with one Man, with a Deſiga to murder Tul cap 95 
oore 87. 
Pl. Com. 101. 


dect. 42. 
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4 Co. 40. b. Ot 


Of Murder. | Book I 


Seck. 42. And not only in ſuch Caſes where the very act of a Perſon, 
having ſuch a felonious Intent, is the immediate Cauſe of a third Perſon's 
Death, but alſo where it any Way occaſionally cauſes ſuch a Misfortune, 


? 84 


Fl. Com. 474. jt makes him guilty of Murder; and ſuch was the Caſe of the Huſband, 


1. K p. c. who gave a poiſoned Apple to his Wife, who eat not enough of it to kill 
436, 441, her, but innocently, and againſt the Huſband's Will and Perſwaſion, gave 
442, 40 Part of it to a Child who died thereof; ſuch alſo was the Caſe of the 
9 Co. 81. Wife, who mixed Ratſbane in a Potion ſent by an Apothecary to her Huſ- 
| band, which did not kill him, but afterwards killed the Apothecary, who 
to vindicate his Reputation taſted it himſelf, having firſt ſtirred it about. 
Neither is it material in this Caſe, That the ſtirring of the Potion might 
make the Operation of the Poiſon more forcible than otherwiſe it would 
have been ; for inaſmuch as ſuch a murderous Intention, which of it ſelf 
perhaps in ſtrictneſs might juſtly be made puniſhable with Death, proves 
now in the Event the Cauſe of the King's loſing a Subject, it ſhall be as 
ſeverely puniſhed as if it had had the intended Effect, the mifling whereof 
is not owing to any Want of Malice, but of Power. 
Pl. Com. 47. Sect. 43. But if one happen to be poiſoned by Ratibane laid in order 
9 Co. 81. b. to . deſtroy Vermine, the Perſon by whom he is ſo killed is guilty of 
3 H. P. C. Homicide per infortunium only, becauſe his Intentions were wholly in- 
nocent. 1 | 
H. P. C. go, Sed. 44. Alſo if a third Perſon accidentally happen to be kill'd- by one 
engaged in a Combat with another upon a ſudden Quarrel, it ſeems that 
1H. H. P. C. he who kills him is guilty of Manſlaughter only; but it hath been ad- 
441, 446- judged, That if a Juſtice of Peace, Conſtable, or Watchman, or even a 
3 Inſt. on private Perſon, be Killed in endeayouring to part thoſe whom he ſees 
Palt. cap. 93. fighting, the Perſon by whom he is killed, is guilty of Murder; and that 
ms Coro. he cannot excuſe himſelf by alledging that what he did was in a ſudden 
Savil67, Affray in the Heat of Blood, and through the Violence of Paſſion; for he 
Kelynge 66. who carries his Reſentment ſo high, as not only to execute his Revenge 
HP. C. 30. againſt thoſe who have affronted him, but even againſt ſuch as have no 
herwiſe offended him but by doing their Duty, and endeavouring to re- 
2 0 ſtrain him from breaking through his, ſhews ſuch an obſtinate Contempt 
aof the Laws, that he is no more to be favoured, than if he had acted in 
cool Blood. J „„ 
Kelynge66, Sec. 45. Yet it hath been reſolved, That if the third Perſon ſlain in 
ſuch a ſudden Affray do not give Notice for what Purpoſe he comes, by 
commanding the Parties in the King's Name to keep the Peace, or other- 
: H. H. P. c. wiſe manifeſtly ſhewing his Intention to be not to take Part in the Quar- 
. rel, but to appeaſe it, he who kills him is guilty of Manſlaughter only, 
for he might ſuſpect that he came to fide with his Adverſary. 

Seck. 46. As to the ſecond Inſtance of this Kind, vig. Such killing as 
happens in the Execution of an unlawful Action, where the principal De- 
ſign is to commit a bare Breach of the Peace, not intended againſt the Per- 

ſeon of him who happens to be ſlain; it ſeems clear, That regularly, where 
1H. H. P. C. divers Perſons reſolve generally to reſiſt all Oppoſers in the Commiſſion of 
142, 443, any Breach of the Peace, and to execute it in ſuch a Manner as naturally 
San 67. tends to raiſe Tumults and Afrays, as by committing a violent Diſſeiſin 
Moore 86, with great Numbers of People, hunting in a Park, &c. and in ſo doing 
nt 35: , happen to kill a Man, they are all guilty of Murder ; for they muſt at 
2: a © their Peril abide the Event of their Actions, who wilfully engage in ſuch 
fl. c 47- bold Diſturbances of the Publick Peace, in open Oppoſition to, and Defi- 
Au 9- ance of, the Juſtice of the Nation, 


Pl. 60. 
S.P.C, 17.b. Sect. 47. 
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other and fide with him, and kill the other; or ſeeing his Sword broken! Rol. Rep. 


the Cauſe of it, ſhews a high Contempt of the Laws, and a Readineſs 


adjudged in the foregoing Caſes to a& with Malice, which doth not al- 100. 


Se. 47. Yet where divers Rioters having forcible Poſſeſſion of a Houſe, Crom. 28. b. 
afterwards killed a Perſon whom they had ejected, as he was endeayouring |, _ Kee 


in the Night forcibly to regain the Poſſeſſion, and to fire the Houſe, they 440, 441. 
were adjudged guilty of Manſlaughter only, notwithſtanding they did the 

Fact in Maintenance of a deliberate Injury, perhaps for this Reaſon, be- 

cauſe the Perſon ſlain was ſo much in Fault himſelf. g 

Sec. 48. But if in ſuch, or any other Quarrel, whether it were ſud- H. p. c. 46. 


den or premeditated, a Juſtice of Peace, Conſtable, or Watchman, or even Dale. cap. 93. 
a private Perſon, be ſlain in endeavouring to keep the Peace and ſuppreſs Lahn 166 


the Affray, he who kills him is guilty of Murder; for notwithſtanding i 


It 22 Aff. 71. 
was not his primary Intention to commit a Felony, yet inaſmuch as he per- 4 Co. 2 b. 
ſiſts in a leſs Offence with as much Obſtinacy, as to go on in it to the Ha- EET. 
zard of the Lives of thoſe who no otherwiſe offend him, but by doing their 

Duty in Maintenance of the Law, which therefore affords them its more 
immediate Protection, he ſeems to be in this Reſpect equally criminal, as 

if his Intention had been to commit a Felony, 

Sect. 49. As to the third Inſtance of this Kind, viz. ſuch killing, as 1 H. H. P. C. 
happens in the Execution of an unlawful Action, the principal Motive $37: 445. _ 
whereof was to aſſiſt a third Perſon, it ſeems clear, That if a Maſter ma- 161. 4. 
licioufly intending to kill another take his Servants with him, without Wn #3: 5 
acquainting them with his Purpoſe, and meet his Adverſary and fight with H. P. ET. 
him, and the Servants ſeeing their Maſter engaged take part with him, and 52. 
kill the other, they are guilty of Manſlaughter only, but the Maſter of 
Murder, 5 CH | 
| Se. 50. And therefore it follows, a fortiori, That if a Man's Servant Crom. 26. b. 
or Friend, or even a Stranger, coming ſuddenly, fee him fighting with an- Din 5 


ſend him another, wherewith he kills the other, he is guilty of Man- 407, 408. 
ſlaughter only. 1 „„ | 13 
Seck. 51. Vet in this very Caſe, if the Perſon killed were a Bailiff, or * 50 
other Officer of Juſtice, reſiſted by the Maſter, &c, in the due Execution Kelynge 67; 
of his Duty, ſuch Fi iend or Servant, &c. are guilty of Murder, whether 86, 87. 
they knew that the Perſon ſlain were an Officer or not. | 
Sect. 52, But perhaps it may be objected, That in this laſt Caſe there 
ſeems to be no more Malice than in the former ; and ſuch third Perſon be- 
ing wholly ignorant that the Party killed was an Officer, ſeems to be no 
more in Fault than if he had been a private Perſon. 
Sect. 53. To this it may be anſwered, That all fighting is highly un- 
lawful, and that he, who on a ſudden ſeeing Perſons engaged in it, is fo 
far from endeavouring to part them, as every good Subject ought, that 1 Sid. 160. 
he takes part with one Side, and fights in the Quarrel, without knowing Noy 50. 


to break through them on a ſmall Occaſion, and muſt at his Peril take 
heed what he does, and conſequently might perhaps in ſtrict Juſtice be plow. Com. 


ways fignify a particular ill Will againſt the Perſon killed, as appears by 
many of the above-mentioned Caſes; and though ſuch Perſon be favour- 
ed in reſpe& of the Suddenneſs of the Occaſion, where both the Quarrel 
and the Perſons are private, yet he muſt not expect ſuch Indulgence 
where the Fight, in which he ſo raſhly engages, was begun in open Op- 
poſition to the Juſtice of the Nation, and a Perſon happens to be killed 
thereby who engaged in Maintenance thereof, and on that Account is 


under its more particular Care ; and may juſtly challenge, that his 
Op- 
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b H. P. C. 46. 


86 — | Of Murder. Book I, 
| Oppoſers be made Examples to deter others from joining in ſuch unwarrant- 

able Quarrels, ao | . ee £01690 le. 
Kelynge 60 Seck. 54. But if a Man ſeeing another arreſted and reſtrained from his 
| Liberty, under Colour of a Preſs- Warrant or Civil Proceſs, &c. by thoſe 


137. 


Crom. 27-2. who in Truth have no ſuch Authority, happen to kill ſuch Treſpaſſers 


— in reſcuing the Perſon opprefled, he ſhall be adjudged guilty of Manſlaughter 


Judged. only, notwithſtanding the injured Perſon ſubmitted to them, and endea- 


voured not to reſcue himſelf, and the Perſon who reſcued him, did not 

know that he was illegally arreſted ; for fince in the Event it appears, that 

the Perſons ſlain were Treſpaſſers, covering their Violence with a Shew of 

Juſtice, he who kills them is indulged by the Law, which in theſe Caſes 

judges by the Event, which thoſe who engage in ſuch unlawful Actions 

muſt abide at their Peril. G6 06. G08; 3100] Fed ly © s 

2 H. H. P. C. Sed. 55, As to the fourth Inſtance of this Kind, vig. Such killing as 
83. happens in the Execution of an unlawful Action, whereof the direct 
1 5 Deſign was to eſcape from an Arreſt, it ſeems to be agreed, That who- 
Crom. 24. a. ever kills a Sheriff, or any of his Officers, in the lawful Execution of a 

Civil Proceſs,” as on arreſting a Perſon upon a Capras, &c, is guilty of 
Murder. 1 | I Duct þ4 „ 

9 Co. 68, Sec. 56. Neither is it any Excuſe to ſuch a Perſon that the Proceſs 

Cro Jac. 280. was erroneous, (for it is not void by being ſo,) or that the Arreſt was in 


e Night, or that the Officer did not tell him for what Cauſe he arreſted 


= = him, and out of what Court, (which is not neceſſary when prevented 
gy 66. 2, by the Party's Reſiſtance ;) or that the Officer did not ſhew his Warrant, 
od ond which he is not bound to do at all, it he be a Bailiff commonly known, 

S. 28 nor without a Demand, if he be a ſpecial one, 2 55 

19 © Vet the killing of an Officer in ſome Caſes will be Manſlaughter only, 
CGG © 5 ; e Wl" | . 

59, % „ Sec. 7. I. Where the Warrant by which he acts gives him no Au- 


3 thority to arreſt the Party; as where a Bailiff arreſts J. S. a Baronet, who 


9 Co. 69. 


2070. Car. 37 2. never was knighted, by Force of a Warrant to arreſt F. S. Knight. 

HI. H. P. C Sec. 58. II. Where a good Warrant is executed in an unlawful Man- 
by 346. ner; as if a Bailiff be killed in breaking open a Door or Window to arreſt 
1 Lev. 91. a Man; or perhaps if he arreſt one on a Sunday fince 29 Ca. 2. 7. by which 

1200.49: 6 all ſuch Arreſts are made unlawful, j V 
Sect. 59. As to the fifth Inſtance of this Kind, 4/2. Such killing as 
happens in the Execution of an unlawful Action, whereof the princi- 
pal Purpoſe was to uſurp an illegal Authority, it ſeems clear, That if 
Perſons take upon them to put others to Death, either by Virtue of a 
- +. new Commiſſion wholly unknown to our Laws, or by Virtue of 
Supra Ch. 28. any known Juriſdiction, which clearly extends not to Caſes of this Na- 
5. 5. ture; as if the Court of Common Pleas cauſe a Man to be executed for 
Treaſon or Felony ; or the Court Martial, in Time of Peace, put a Man 
H. P. C. 46. to Death by the Martial Law, both the Judges and Officers are guilty of 

ot Mantter, -- F 1 25 
Sec. 60. But where Perſons act by Virtue of a Commiſſion, which if 
it were ſtrictly —— would undoubtedly give them full Authority, but 
happens to be defective only in ſome Point of Form, it ſeems that they are 
- no Wap enumangd, += xx ot oo ty 
Sect, 61. As to the ſixth Inſtance of this Kind, vis, Such killing as 
happens in the Execution of an unlawful Action, where no Miſchief was 
Vide ſupra intended at all, it is ſaid, That if a Perſon happen to occafion the Death 
Ch. 29. S. 12. of another, inadviſedly doing any idle wanton Action, which cannot but 
be attended with the manifeſt Danger of ſome other ; as by riding with a 
I Horſe 
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Chap, 39. Of Petit Treaſon. | 89 


Horſe known, to be uſad to kick among a Moltitude of Peyple, by which +. 


be means no more than to divert himſelf by putting them into a Fright, F 


he is guilty of Murder. ede Sei 10 190101 (4-510 1183 CISHEQDONS 1. me) oi 
Sec. ba. Alſo it hath been anciently holden, That if a Perſon not s. P. C. 16.5 


Patient die under his Hand, he is guilty of Felony; but inaſmuch as the py! pag 1 


Books wherein this Opinion js! holden, were writteh before the Statute. of Fitz, Colon. 
23. H. 8. which firſt excluded ſuch: felonious killing} as may be called wil- 16 
ful Murder of Malice prepenſe, from the Benefit of Clergy, it may be 

well queſtioned, whether ſuch killing ſhall be ſaid to be of Malice prepenſe, P 
within the Intent of that Statute ; however it is certain highly raſh and 1 H. H. P. C. 
preſumptuous for unſkilful Perſons to undertake Matters of this Nature; 129, 4 
and indeed the Law cannot be well too ſevere in this Caſe, in order to de- 


| duly authorized, to be a Phyſician | or Surgeon, undertake A Care | and the Pult. 22. b. 


a 


ter ignorant People from endeavouring to get a Livelihood by ſuch Practice, 


which cannot be followed without the manifeſt Hazard of the Lives of 

thoſe who have to do with them : But ſurely the charitable Endeavours 

of thoſe Gentlemen who ſtudy to qualify themſelves to give Advice of this 
Kind, in order to affiſt their poor Neighbouts,. can by no Means deſerve See Dal. e. 93: 
ſo ſevere a Conſtruction from their happening to fall into ſome Miſtakes in 

their Preſcriptions, . from which the moſt learned and experienced cannot 

always be ſecure. l SI 7 Ol On 18 


| For other Particulars relati ng lo this Head, fee the. Chapter of Pri ncipals 5 
and Acceſlaries, in rhe Second Book, e e FE? 


OH AP. xxx; 
Of Petit Treaſon: 


. 
* 


150 1 5 


Seck. 1. Ar Common Law not only the Offences ſpecified in 2 5 Ed. 3. but ; tag, zo, 21. 


W many others alſo were eſteemed Petit Treaſons, which are 
not ſo at this Day; as Piracy by a Subject; * Diſcovery of the King's 40 AS. Pl. 
Counſel by one of the Grand jury; an Attempt by a Wife to kill her Huſ- . Ch. 


band, &c, But by 25 Ed. 3. no Offence ſhall be adjudged Petit Treaſon, 8. 2. * 


except in the following Inſtances: b 27 All. 63. 
„ | JC ; oy 3 Inſt, 22. 
big ang, Wed ot da dLorsromppragges | 9 Dalt. ca. 91. 
1. Where a Servant kills his Maſter. 228. O. de b. 
2, Where a Wife kills her Huſband, - Spe 8. he 


3. Where an Eccleſiaſtical Man, ſecular, or religious, kills his Prelate i — 


to whom he owes Obedience. 


Sect. 2. And this Statute hath been ſo ſtrictly conſtrued, that no other 
Caſe whatſoever, which cannot be brought within the Meaning of theſe 
Words, however it may be in its own Nature more heinous, ſhall, by Pa- Daliſ. 14; 
rity of Reaſon, be expounded to be within the Equity of them; and there- 3 Inſt. 20. 


fore the Murder of a Father by a Son ſhall not be puniſhed as Petit Trea- —_ - 2 


ſon, unleſs the Son may by a reaſonable Conſtruction come under the Word Crom. 91. b. 


Servant, ſerving the Father for Meat, Drink, Clothes, or Wages, in which 
Caſe he ſhall be indicted by the Name of a Servant. | 
Sect. 3. 


88 O Petit Treaſon: „Book I. 


86. nere. 
13 b. uſed here to ſignify any Perſon to whom another ſtands related as a Ser- 

Io „ oF H 220 en e MSG ot 199119 ih in | 
33 Af. 7. Sec. 4. Alfo the Murder of a Perſon by one who was his Servant, 
3 upon Malice conceived during the Service, though it be not within the ex- 


S. P. C. 10, e Sa” 5 
Plow. Com. Execution of the treaſonable Intention of the Party, while he was a Ser- 


260. a. 
H. P. C. 24. Se 


Sec. 6. And therefore it ſeems agreed, That Perſons accuſed of Petit 
"Treaſon ſhall be conſtrued to be either not guilty at all, or Principal or Ac- 
ceſſary, according to the known Rules of Law in other Caſes, and from 
hence it follows, That if the Fact appear to have been done upon a ſud- 
H. P. C. 24. den Falling out, or in the Party's neceſſary Self. defence, &c. it cannot 
Dalif. 16. be Petit Treaſon: For inaſmuch as all Petit Treaſon implies Murder, and 
Dalt. ca. 91. | ; SC = Ea oY 

Crom. 19, 20. is the higheſt Degree thereof, wherever the Circumſtances do not make 
Z the Offence Murder, they cannot make it Petit Treaſon ; and vice ver/a, 
Dy. 254. Fl. generally wherever the Circumſtances are ſuch as will make the killing of 
Bro Coro, à Stranger by a Stranger Murder, they make the killing of a Huſband, or 
119. Maſter, &c. Petit Treaſon : Yet it . hath been. adjudged, That if a Wife 
11 12 5. or Servant procure a Stranger to kill the Huſband, or Maſter, in the Ab- 


3 Inſt. 20, 21, ſence of ſuch Wife, or Servant, neither the Procurer nor Actor are guilty of 
3 Petit Treaſon, but of Murder only; becauſe it is an allowed Maxim, That 
18 Dy. 128. Pl. the Offence of an Acceſſary can never be of a higher Kind than that of 
37. the Principal; but it ſeems clear, That if the Wife or Servant be either ac- 
3 tually preſent, when the Crime is done, or preſent only in Judgment of 
Dali. 16. Law, as being in the ſame Houſe, but not in the ſame Room, (in which 
Caſe the Hopes of their immediate Aſſiſtance encourages and emboldens the 

Murderer to commit the Fact, which otherwiſe perbaps he would not have 
dared to do, and makes them guilty in the fame Degree, as if they had 

. 8 29: actually ſtood by with their Swords drawn, ready to ſecond the Villany,) 
| ſuch Wife, or Servant, being Principals as much as the Stranger, are guilty 
By Gon bf of Petit Treaſon, and the Stranger of Murder; but it is ſaid, : That if 
25.  . a Wife procure a Servant to kill the Huſband, both are guilty of Petit 
r 41. Treaſon: And even if a Stranger procure a Wife, or Servant, to kill the 
1. 6. Huſband, or Maſter, it ſeems that he may be indicted as Acceſſary to Petit 


Daliſ. 16. 
1 Treaſon, 


H. P. C. 24. 
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A ND now we are come to Offences againſt the Goods of another, 
{A which are generally called Larcenies, from the Latin Word Latroci- 
mum, of which there are two Rind: SES 


1. Simple Larceny. 
2. Mix'd Larceny. 


Simple Larceny is alſo of two Kinds, 
I. Grand Larceny, ' | 

2. Petit Larceny. 

Sect. 1. Simple Grand Larceny is a felonious and fraudulent taking and H. P. C. 66. 
carrying away, by any Perſon, of the mere Perſonal Goods of another, 1H. H. p. & 
go from the Perſon, nor out of his Houſe, above the Value of twelve 503, 564. © 

ENCE, 1 Y | EE: | 
For the better Explication of which Definition, I ſhall in order confidet 
the ſeveral Parts of it; as, Fa. CO png mages | 

1. What ſhall be ſaid to be a felonious atid fraudulent taking. 

2. What ſhall be ſaid to be a carrying away. 

3. By whom the Offence may. be committed, 5 

4. What are ſuch Goods the Taking wheteof may be felonious, 

5. How far ſuch Goods ovght to belong to another, 5 
. Of what Value they muſt be. FL 

Sect. 2. As to the firſt Particular, vis. What ſhall be ſaid to be a fe- Kelynge 242 
lonious and fraudulent Taking, it is to be obſerved, That all Felony includes Bro- Coro. 45, 
Treſpaſs, and that every Indictment of Larceny muſt hive the Words Fe- 16% 375 
lonice cepit, as well as aſportavit; from whence it follows, That if the H. P. C. 6:. 
Party be guilty of no Treſpaſs in taking the Goods, he extmot be guilty of 
Felony in carrying them away, | WAR 3 
Ses. 2. And f. 


, 


rom this Ground it hath been holden, That one who finds 3 Inf. 103; 
ſuch Goods as I have loſt, and converts them to his owh Uſe Auimo fs H. P. C. 61. 
randi, is no Felon; and 4 fortiori, therefore it muſt follow, That one who l. H. P. C. 
has the actual Poſſeſſion of my Goods by my Delivery, fot a ſpecial Purpoſe, 784 FO 
as a Carrier who receives them, in order to carry them to a certain Place; or 13 Ed. 4.9, 10. 
a Taylor who has them in order to make me a Suit of Cloaths; or a Friend mY * 
who is intruſted with them to keep for my Uſe, cannot be ſaid to ſteal them, 19%: 
by imbeziling of them afterwards. 5 | 

Sees. 4. And herein our Law differs from the Civil, whieh, agrecably S. P. C. 25. 
to the Moſaical Law, having no capital Puniſhment for bare Thefts, deals See Exod. 22+ 
with Offences of this Kind as ſuch, as in ſtrict Juſtice moſt certainly it 
may; but our Law which puniſhes all Theft with Death, if the Thing 
ſtolen be above the Value of twelve Pence, and with corporal Poniſh- 
ment if under, rather chuſes to deal with them as civil than criminal Of- 
fences, perhaps for this Reaſon in the above mentioned Caſe, concerning 
Goods loſt, becauſe the Party is not much aggrieved where nothing is 
taken but what he had loſt before; and for this Cauſe in the other Caſes, 
A a con- 
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96  OfSimple Duritny\© Book I. 
concerning the imbeziling of Goods delivered to another by the Owner, 
becauſe the Party being intruſted with the- hole Poſſeſſron, it- may be pre- 

| ſumed that both the Offender and his Offence are known, and conſequently 
Dal. ch. 101. the Perſon injured is ſupdſed to have a Remedy by Action againſt him, 
from which Conſideration ſome have made it Part of the Definition of Lar- 
ceny, that it be committed, without; the , Knowledge of the Owner ; and it 
ſcems rigorous to have Recourle to ſevere Laws, where probably more gentle 


ones will be effectual. 


a TITER Tg 5:1, Dani: , . urion. C77, 4 
Sect. 5. And agreeably hereto it has been reſolved, That even thoſe 


1H. H. P. c. who have the Poſſeſſion of Goods by the Delivery of the Patty, may 
7 ks be guilty of Felony by taking away Part thereof, with an Intent to ſteal it; 
8. F. C.25.a. as if a Carrier open a Pack and take out Part of the Goods; or a Weaver 
Dal. ca. 102. who has received Silk to Work; or a Miller who has Cotn to grind, take 
124.457, out Part with an Intent to ſteal it; in which Caſes it tay not only be ſaid 
that ſuch Poſſeſſion of a Part diſtinct from the Whole, was gained by Wrong, 
and not delivered by the Owner, but alſo that it was obtained baſely, 
fraudulently, and clandeſtinely, in Hopes to prevent its being diſcovered at 
all, or fixed upon any one when diſ covered. 
3. H. 7. 12. b. Sec. 6. Alſo it ſeems generally agreed, That one who has the bare 
21 Hb. 2: 14.d. Chagre, or the ſpecial Uſe of Goods, but not the Poſſeſſion of them; as 
ch, 124. .... & Shepherd. wo looka ater my _pheep, or « Butler, who takes ire of my 
S. P. C. 25. A. Plate, or a Servant who keeps a Key to my Chamber, or a Gueſt who has 
Dal. ca. 192+ 4 Piece of Plate ſet: before him in an Inn, may be guilty of Felony, in frzu- 


Moore 6. Hh -4 - «wg Sgt fs $i - 22444 _ 445114 a%L len 1 we — #: 2p” i 
$3 dulently taking away the ſanie; for in all theſe Cafes the Offence may as 


Poph. 84. : g 19 pe) 42," Fix on 
H. K P.C. properly come under the Word Cepit - the Injury to 'the Owner is' as great, 


87, 88. and the Fraud as ſecret, and the Villany more baſe, than if it had been done 
y a Stranger, „ JJC ͤ ea 
H. P. c. 62. Sec. 7. Alſo it ſegms clear, That if a Carrier, after he has brought 
3 left. 107. the Goods to the Place appointed, take them away again ſecretly animo fu- 
160. ; 71 n 2 N f 
S. F. O. 25, from the Owner being determined, his ſecond Taking is in all Reſpects 
H. E. F. C. the ſame as if he were a mere Stranger. TERS 3 


4 s 
+ $» 
* 


1H. H rc Sed. 8. And not oply he who firſt lays his Hands on my, Goods bim- 


1 H. H. P. C. By... 
” OR ſelf, but in puny, Cafes he who receives them from another, may be guilty 
H.e. C. 53. of feloniouſly taking them; as if a Perſon intending te ſteal my Horle, take 
Kelynge 43. out a Replevin, and thereby have the Horſe delivered to him by the She- 
13 riff; or if one intending to rifle my Goods, gets Poſſeſſion from the Sheriff, 
aymi 276. „ | a f | 5 
buy Virtue of a Judgment obtained, without any the leaſt Colour or Title, 
upon falſe Affidavits, &c. in which Caſes the making Uſe of legal Proceſs 
z ſo far from extenuating, that it highly aggravates the. Offence, by the 
Abuſe put on the Law, in making it ſerve the Purpoſes of Oppreſſion and 


Injuſtice. 


i” k. 4. z. b. Sef, 9. Alſo he aho ſteals my Goods from F. S. who had ſtolen them 


H. P. C. 64, before, may be indicted, or appealed, as having ſtolen them from me, be- 
Sb. Cen cauſe in Judgment of Law, the Poſſeſſion as well as Property always con- 
192. tinued in me. And for this Cauſe, he who ſteals my Goods in the County 
_ Appeal. of B. and carries them to the County of C. may be indifted or appealed in 

670. 11. the County of C. as well as that of B. becauſe the Poſſeſſion ſtill continu- 


Coro. 171. 


4 H. 3.5.6. a. ing in me, every Moment's Continuance of the Treſpaſs is as much a Wrong 
= EI. P. C. toit, and may come under the Word pi, as much as the firſt Taking. 
Yet a Pirate carrying the Goods, whereof he robbed me at: Sea, into any 

3 loft. 113. County, cannot be indicted for Felony there, becauſe the original Taking 
was not ſuch a Felony whereof the Common Law takes Conuſance. | 


I Seb. 10. 


Bro. Coro. g F TA ADDOINEEQ, - 198% HEM AWAY 2SANt ICOrbuy ns, 
1 randi, he is guilty of Felony, becauſe the Poſſeſſion which he received 
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Chap. 33. / Simple Larceny. ge 


Setz. 10. It ſeems not to have been clearly ſettled before 3 & 4 Will. 

& Mar. g. whether a Lodger, who ſtole the Furniture of his Lodgings, 

were indictable as a Felon, inaſmuch as he had a kind of Special Property 

in the Goods, and was to pay the greater Rent in Conſideration of them; 

but if it had appeared clearly, from the whole Circumſtance of the Caſe, that 

the firſt Intention of the Party in coming to the Houſe, was not to have 

the Conveniency of Lodging in it, but only, under the Colour thereof, to 

have the better Opportunity of rifling it, and to elude the Juſtice of the 

Law, by endeavouring to keep out of. the Letter of it, by. gaining a Poſ- 

ſeſſion of the Goods with the Conſent of the Owner, I cannot ſee any good 

Reaſon why ſuch. a Perſon ſhould not be eſteemed as much a Felon as a 

mere Stranger, inaſmuch as his whole Deſign was to defraud the Law, and 

the Conſent of the Owner was grounded on a Suppoſition of his coming Keiynge 24, 
as a Lodger, and could never have been gain'd if the Truth had appeared, 81. 
which the Party ſhall get no Advantage by falſifying : And it brings a Con- Shower 30, 
tempt upon the Juſtice of the Nation to ſuffer its Laws to be evaded by aol 

ſuch little Contrivances : However this Queſtion is now ſettled by the ſaid 

Statute, which hath enacted and declared, That if any Perſom or Perſons 

ſhall take away with an Intent to fteal, imbexil or purloin any Chattel, Bed- 

ding or Furniture, which by Contract or Agreement he or they are to uſe, or 

ſhall be let to him or them to uſe, in or with ſuch Lodging, ſuch Taking, Im- 
beziling, or Purloining, ſhall be to all Intents and Purpoſes taken, reputed, 

and adjudged to be Larceny and Felony, and the Offender ſhall ſuffer as in Caſe 

of Felony. | 71 1 1 7 60 :: | 

a" 11. It is recited by 21 H. 8. 7. That before the Time of the ſaid 


| Statute, divers, as well Noblemen, as other the King's Subjects, had, upon 


Confidence and Truſt, delivered unto their. Servants their Caſtets, and other 
Jewels, Money, Goods and Chattels, ſafely to keep, to the Uſe of the ſaid - 
Maſters or Miſtreſſes, and after ſuch Delivery the ſaid Servants had with- 
drawn themſelves, and gone away from their ſaid Maſters or Miſtreſſes, with 
the ſaid Caſkets, Jeuels, Money, Goods and Chattels, or Part thereof, to the 
Intent to ſteal the ſame, and defraud their ſaid Maſters or Miſtreſſes thereof, 
and ſometime being with their ſaid Maſters or Miſtreſſes, had converted the ſaid 
Jewels, Money, and other Chattels, or Part thereof, to their own Uſe, which 
Mz: ſbehaviour fo done, was doubtful in the Common Law, whether it were Felony 
or not; and by reaſon thereof the aforeſaid Servants had been in great Boldneſs 
to commit ſuch or the like Offences, And thereupon it is enacted, That all and 
fingular ſuch Servants, (being of the Age of eighteen Years, and not Appren- 
tices) to whom any ſuch Caſkets, Jewels, Money, Goods or Chattels, by his or their 
faid Maſters or Miſtreſſes ſhall from thenceforth ſo be delivered to keep, That 
if any ſuch Servant or Servants withdraw him or them from their ſaid Maſters 
or Miſtreſſes, and go away with the ſaid Caſkets, Jewels, Money, Goods or Chat- 
telt, or any Part thereof, to the Intent to ſteal the. ſame, and defraud his or their 
ſaid Maſters or Miſtreſſes thereof, contrary to the Truſt and Confidence to him 
or them put, by his or their ſaid Maſters or Miſtreſſes, or elſe being in the 
Service of his ſaid Maſter or Miſtreſs, without Aſſent or Commanament of his 
Maſter or Miſtreſs he imbezil the ſame Caſtets, Jewels, Money, Goods or Chat- 
tels, or any Part thereof, or otherwiſe convert the ſame to his own Uſe, with 
like Purpoſe to fleal it, That if the ſaid Caſkets, Jewels, Money, Goods, or 
Chattels, that any ſuch Servant ſhall ſo go away with, or which he ſhall im- 
bezil with Purpoſe to ſteal it, as is aforeſaid, be of the Value of 40 s. or above, 


Mat then the ſame falſe, fraudulent and untrue Af and Demeanour, from 


henceforth, ſhall be deemed and adjudged Felony, &c. | 
In the Conſtruction of this Statute the following Opinions have been holden gee 1 H.H.P. 
Sec. 12. C. 667, 668. 


92 Of Simple Larceny. =» Bock 1, 


Dal. ca, 102. ech. 12, I. That it extends only to ſuch as were Servants to the Owner 
H. P. C. 63. of the Goods, both at the Time when they were delivered, and alſo at the 
Time when they were ſtolen. RS mn . 

Dy. 5. Pl. 2.3. Secf. 13. II. That it is ſttictly confined to ſuch Goods as are delivered 
H P.C.62,63. to keep, and therefore that a Receiver, who having received his Maſter's 
| 105. Rents, runs away with them; or a Servant, who being intruſted to ſell 
DE I Goods, or to receive Money due on a Bond, ſells the Goods, &c. and de- 
rts with the Money, is not within the Statute; but that a Servant, 


Dy. 5. Pl. z. Les receives his Maſter's Goods from another Servant to keep for the 


Meſter, is as much Guilty as. if he had received them from the Maſter's 
own Hands, becauſe ſuch a Delivery is looked upon as a Delivery by the 


Maſter. | | 
H. P. C. 63. Sef. 14. III. That it includes not the waſting or conſuming of Goods, 


Bal. ea. 102. howſoe ver wilful it may be; nor the taking away of an Obligation, or any 


vr. 5. ther bare Cboſe in Action. N | 
Ses. 15. IV. That it extends not to the Taking of ſuch Things whereof 
the actual Property is not in the Maſter at the Time; and therefore, 


That if a Servant having Money, or Corn, Cc. delivered to bim, melt 


down the Money of his own Head, without the Command of his Maſter, 


5 H. 5. 16. a. into a Piece of Plate; or turn the Corn into Malt, and then run away 
Crom. 50. with them, that he is not within the Statute, becauſe the Property of theſe 


Dal. ca. 102. Things is ſo far changed, by altering them in ſuch a Manner, that they 


cannot be known again, and the Maſter cannot afterwards take them without 


a Treſpaſs; but it is agreed, That if a Servant make a Suit of Cloaths 


of Cicth, or a Pair of Shoes of Leather, delivered to him by the Maſter, 
and then run away with them, that he is within the Statute, becauſe the Pro- 
perty is no way altered ; and even in the firſt Caſe, whether the very 
Taking of the Plate or Malt, be within the Statute or not; yet I can ſee no 
Reaſon, why the whole Act of the Servant taken together, ſhould not be 
looked upon as a Converſion of the Maſter's Goods to his own Uſe, with 
an Intent to ſteal them, which brings it within the expreſs Letter of the 


Statute: And it has been reſolved, That a Servant who changes his Maſter's 


Money from Silver to Gold, and then runs away with it, Cc. is within the 
See Crom-59. Statute; and I can ſee no good Diſtinction between that and the preſent 
Caſe. | 8 4 
Sc&#.. 16. The Benefit of the Clergy was taken away from all Felonies 
within this Statute, by 27 H. 8. 17. and reſtored by 1 Ed. 6. 12. but taken 
B. 2 ch. 22. Away again by 12 Ann 7. from all ſuch as ſhall be committed in a Dwel- 
a ting-houſe or Out-houſe, N 5 
Secz. 17. By 7 Fac. 1. 7. If any Sorter, Kember, Carder or Spinſter of 
Wool, or Shevp of. Yarn made of ſuch Wool, ſhall imbezil any Wool or 
Yarn delivered to him to be wrought, and ſhall be thereof convict before two 
Fuſtices of Peace, according to the Method preſgribed by that Statute, he ſhall 
be whipped, &c. 5 1 
Sec. 18. As to the ſecond: Particular, viz. What ſhall be ſaid to be 
ſuch a Carrying away of the Thing ſtolen, as will bring the Caſe within the 
; Inſt. 108. Word Afportavit, which is neceſſary in every Indiftment of Larceny, 
2 Vent. 215. jt ſeems that any the leaſt removing of the Thing taken from the Place 
27 AN. 30. Where it was before, is ſufficient for this Purpoſe, tho it be not quite car- 
S. P. C. 26. a. ried off; and upon this Ground the Gueſt, who, having taken off the 
Bro. e. Sheets from his Bed, with an Intent to ſteal them, carried them into the 
3 Inft. rog. Hall, and was apprended before he could get out of the Houſe, was ad- 
Dal. ca, 102. judged guilty of Larceny ; ſo alſo was he who having taken a Horſe in 
10 | 5 
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Chap. 33. Of Simple Larceny. 93 
a Cloſe with an Intent to ſteal him, was apprehended before he could! H. H. P. C. 
get him out of the Cloſe; neither is he leſs guilty who pulls off the 128. 1 
Wool from another's Sheep, or ſtrips their Skins, with an Intent to ſteal Tom. 36. a: 
them; or he who intended to ſteal Plate takes it out of a Trunk where- 

in it was, and lays it on the Floor, and is ſurprized before he can carry Kelynge 31; 

Sef. 19. As to the third Particular, vis, By whom Larceny may be Sup. Ch, 1. 

committed, It is certain that a Feme Covert may be guilty- thereof by f * 
ſtealing the Goods of a Stranger, but not by ſtealing her Huſband's, becauſe 514, 15, © 

a Huſband and Wife are conſidered but as one Perſon in Law ; and the 56, 637, 

Hufſbind, by endowing his Wife at the Marriage with all his worldly Goods, 638, 1 

gives her a kind of Intereſt in them; for which Cauſe, even a Stranger can- H. P. C 65. 


© | not commit Larceny in taking the Goods of the Huſband by the Delivery = hong 1 

W. | of his Wife; as he may by taking away the Wife by Force and againſt her 13 kgs.” 

9 Will, together with the Goods of the Huſband. 18 Ed 3 32. a. 
Bro, Coro. 77. 


Seck. 20, It is ſaid to be no Felony for one reduced to extreme Neceſ- g p. Cg 
fity, to take ſo much of another's Victuals as will ſave him from ſtarving ; Dal. A. 104. 
but if ſuch his Neceſſity be owing to his Unthriftineſs, ſurely it is far Crom. 35. 
from being any Excuſe. [36] El robs = 8 79 101 
b As to the fourth Point, viz, What are ſuch Goods, the ſtealing See Proverbs 
whereof may amount to Felony; the following Particulars are to be ob- 2 
509, to 512. 


1 ſerved. OL = 
- Sec. 21. I. They ought to be no Way annexed to the Freehold; and 12 Aff. 32. 
8 therefore it is no Larceny, but a bare Treſpaſs, to ſteal Corn or Graſs, . 
1 growing, or Apples on a Tree, or Lead on a Church or Houſe, but it H. P. C. 66. 
1 is Larceny to take them being ſevered from the Freehold, whether by * 
1 the Owner, or even by the Thief himſelf, if he ſever them at one Time, p; 77 75. 
© | and then come again at another Time and take them: And the general 8 Vent. 187. 
rom. 37. a. 


EReaſon of this Diſtinction between Chattels fix d to a Freehold and thoſe 1 
_ lying looſe, perhaps may be this; becauſe the former, not being to bes, P. C. 28 b. 
EF. removed without Trouble and Difficulty, are not ſo liable to. be ſtolen, 

and therefore need not to be ſecured by ſo ſevere Laws as the other re- 


dulce. [37]. 
Fo Secz. 22. II. They ought to have ſome Worth in themſelves, and not f. p. © 66, 


to derive their whole Value from the Relation they bear to ſome- other 65. 
| 3 Inſt. 109. 


Thing, which cannot be ſtolen, as Paper or Parchment on which are 3c." 
written Aſſurances concerning Lands, or Obligations, or Covenants, or ic, 


FO other Securities for a Debt, or other Choſe in Action. And the Reaſon 3 P. 1 | 
rom. 27. . 


z Z wherefore there can be no Felony in taking away any ſuch Thing ſeems 

" to be, becauſe, generally ſpeaking, they being of no Manner of Uſe to 

7 any but the Owner, are not ſuppoſed to be ſo much in danger of being H. p. C. 66 
KF ſtolen, and therefore need not to be provided for in fo ſtrict a Manner as S. P. C. 25. 
„ thoſe Things which are of a known Price, and every Body's Money; and Bro. Coro. 
Ok for the like Reaſon it is no Felony to take away a Villein, or an Infant '55 _ 
in Ward, &c, [38] 

E: Sec. 23. III. They ought not to be Things of a baſe Nature, as Dogs, H. p. C. 66. 
. Cats, Bears, Foxes, Monkeys, Ferrets, and the like, which, howſoever, 3 Inſt. 10g. 
i they may be valued by the Owner, ſhall never be ſo highly regarded by the 7 2 0 
1 Law, that for their Sakes a Man ſhall die; as he may for ſtealing a Hawk, Snob her 


known by him to be reclaimed, not only by Force of the Statute of 37 Ed. Dalt. ca. 103. 
3. 19. but alſo at Common Law, in reſpect of that very high Value which 


E | was formerly ſet upon that Bird, 
E | Sect. 24, As to the fifth Point, viz, How far the Goods taken away See H. H. 
; ought to belong to another ; it ſeems agreed, That the taking of Goods ibook bh to 
B b where- Bro. Cor. 190, 
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J Simple Larceny. te Book I. 


H. F. C. 67. whereof no one had a Property at the Time, cannot be "DRY ; and there- 


22 Aſſ. Pl. 
; Iſt. 10 


99 fore, That he who takes away Treaſure-trove, or a Wreck, Waif, or Stray, 


S. P. C. 25. b. before they have been ſeized by the Perſons who have a Right thereto, is not 


Dult. ca. 103. guilty of Felony, and ſhall be only puniſhed by Fine, c. 
Fita.Cor. 265, 5 Sect. 2 . Neither ſhall he who takes a Fiſh. in a River or other great 


Inſt. 
H. P. c *. Water, wherein they are at their natural Liberty, be guilty of N 28 
Owen 20. he may be who takes them out of a Trunk or Pond, Sc. 4 


7 Co. 18. 


Sed. 20. Upon the like Ground it ſeems clear, That a Man cannot 


commit Felony by taking Deer, Hares, or Conies, in a Foreſt, Chaſe, 
or Warren, or old Pigeons being out of the Houſe, Cc. But it is agreed, 
That one may commit Larceny in taking ſuch or any other Creatures 
fere nature, if they be fit for Food, and reduced to Tameneſs, and known 
by him to be ſo; and it ſeems the moſt. plauſible Opinion,; That it is 


22 Aff. 93. Felony to ſteal wild Pigeons in a Dove-houſe ſhut up, or Hares or Deer 
22 H.6.59.b. in a Houſe, or even in a Park, incloſed in ſuch a Manner that the 
hs tay Owner may take them whenever he pleaſes; without the leaſt Danger of 

7 their eſcaping, in which Caſe they are as much in his Power as Fiſh in a 


15 5, 164. 
8. F. C. 


3 loft. 199, for the like Reaſon, it ſeems to be * that Felony may be con- 


110. 


5 b. Pond, or young Pigeons, or Hawks in a Neſt, &c. in taking of which, 


18 H.8.2 a.b. mitted, 
Dale. ca. 92. Go 27. Alſo it ſeems clear, That one may commit Felony by taking 


511. 


7 Co. 17, 
Dalt. ca. 1 


H. P. C. 68. young Ones, unleſs it be becauſe 11 H. 7. 17. has appointed a leſs Puniſh- 


by * 1 away Swans marked or pinioned, or thoſe which are unmarked, if they be 


kept in a Pond or private River; neither do I ſee why it is not as much 
_ Felony to ſteal the Eggs of ſuch Swans or Hawks, as it is to ſteal their 


z Inſt. 109. ment for this Offence. [39] 


ſeemcontrary. ©. 28. However, there is no Doubt but that the taking of Domettick 


H. F. & 68. 
5 Taft. 109. Beaſts, as Horſes, Mares, Colts, Cc. or of any Creatures whatſoever, 


8. P. C. 25, 


6. A. 
Dal. ca. 1 


15 


which. are domi tæ Nature, and fit for F ood, as Ducks, Hens, Geeſe, Tur- 


keys, Peacocks, or their Eggs, or young Ones, may be Felony. 
Sect. 29. Alſo it is ſaid, That there may be Felony in taking Goods 


the Owner whereof is unknown, in which Caſe the King ſhall have. che 


y 99. e. Goods, and the Offender ſhall be indicted for taxing Bona cujuſdam Ho- 


eſcape ; and therefore it is ſaid, That he who takes away the Goods of a. 


Ed. inf; 
7 Ed.4. 14.b. Chapel, or Abbey, in Time of Vacation, may be indicted in the firſt 


S.P.C. 9. 1 Caſe, for ſtealing Bona Capellæ, being in the Cuſtody of ſuch and ſuch, 


Dal. ca. 


3 Inft. w_ 


and in the ſecond, for ſtealing Bona Domus & Ecclefie, &c. and a fortiori 


Bro. Indictm. therefore it follows, That he who ſteals Goods belonging to a Pariſh-Church, 
7 H. H. p. C. may be indicted for ſtealing Bona Parochianorum; and it hath been ad- 


5135. 


judged, That he who takes off a * Shrowd from a dead Corps, may be in- 


2 Jag 119. dicted as having ſtolen it from him who was the Owner thereof when it was 
II. P. C. 6. put on, for a dead Man can have no Property. 


- H. P. C. 67. 


Con. Dil: @. - Hef, 30. And there is a ſpecial Caſe wherein it is ſaid, That a Man 


103. 


3 b. is in himſelf; as if A. * deliver Goods to B. being a Taylor, or Carrier, 


may commit Larceny by taking of Things, whereof the abſolute Property 


Bro. Coro.45, Fc. and afterwards, with an Intent to make him anſwer for them fraudu- 
2 Elia 5 36. ently and ſecretly take them away; for B. had a ſpecial Kind of Property 
8. P. C.26.A. in the Goods ſo delivered to him, in reſpect whereof, if a Stranger had 
3 Inf. 119. ſtolen them, he might have been indicted generally as having ſtolen B.'s 


Mo. Pl. 9 


Dalt. ca. ow 


. Goods, and the Injury is altogether as great, and the Fraud as baſe, where 


H. P. C. 67. they are taken away by the very Owner. 


Kellew. 70 b 
Sed, 31. 
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the Value of twelve Pente, but ambuntin in the whole to more, from 53 1 


under. ö FI. 


requires the Word Felouicè, in an Indictment for it; yet it is certain, Bro Coro. 2. 


| ſon of e Goods or oy to any Value, Pong? him in Fear. ache. 


Chap. 34. | Of Rodbery. g's: 
ect. Zr. As to the fixth * Point viz. of what Value the Goods ſtolen - 22 Af 39. 
muſt be; if they be Our of the Value of 12 4. or r under, the Sr m0 Can = * 


be but Petit Larceny, 1 | Wt Bro. Coro. 84, 
85. 
8, P. C. 24. H. K. 2. Rol. Re. 78; Dal. ea. 101. : Inſt, a Fam 68, H. P. C. 69, 70. 


See. 32 2. Vet * if two Perſons, or more, tog ether, ſteal Goods a- vs. P. C. 24. K. 
bove the Value of twelve Pente, every” one of em 15 guilty of Grand . 
Larceny, for 17 77 Perton Is as much. an Offender as if, he 18 been Crom. * a. 


alone. 8 5 
Sec. 33. Alſo it © ernte his current t Opinion of all the uſa Books, <8.P. C. 24. 
That if one at ſeveral Times ſteal ſeveral Parcels of Goods, each under 1 H H. b. 0. 


the ſame Perſon, and he found guilty thereof on the ſame Indictment, he 2 36. ” 

ſhall have Judg ment of . as for Grand Larceny ; ; but this Severity IS H. > C. hy 

ſeldom practiſed. „ e 2 Keb. 719. 
In what Caſes Sniple Larceny i is excuſed from the Benefit of the Clergy 

will be ſhewn hereafter 1 in the ſecond Book, in the Chapter concerning 

Clergy. I TIOTELFECS-1 + $1.91 nm 2000 

Set. 34. And now we are come to Petit Larceny, which ſeems to H.P. C. 69. 

agree with Grand Larceny in all the Particulars above-mentioned, except 1 H. H. P. C. 

only the Value of the Goods; ſo that wherever an Offence would a- 3e. 

mount to Grand Larceny, if the Thing ſtolen were above the Value 

of twelve Pence, it is Petit Larceny, it it be, but of that une or 


Set. 3 5. And if one be indicted * dealing Goods to 7M Value of Bro.Coro. 84, 
ten Shillings, and the Jury find ſpecially. that he is guilty, but” that the 184. 


Goods are worth but ten Pence, he Ae not 12511 Judgment of Death, Bu pn _ 
but only as for Petit Larceny, _ Crom. 36. 8. 


Secg. 36. It ſeems that all Petit Litctny. i is Felohy, and conſequently fl. _ X 


That it is not puniſhed with the Loſs of Life, or Latids, but only with 21 


the Forfeiture or Goods and Chattels, and whipping, or other corporal , . r e, eee. 


Faame „ - | : Es Appeal 72. pv 3 A 2 t, 
: , J ; Top 8 wo 143. .. 0 2 4 *. 2 2 
H. P. C. 70. io ith <2 
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CHA P. XXXIV. 
07 Robtery. 


Ses. M IX Tor complicated Larceny is fach as hath a farther De- 
gree of Guilt'i in it, as * a Taking from to Perſon of a 
Man, or from his Houſe, ' | 
See. 2. Larceny from the Perſon of a Man either puts him in Beer, 
and then it is called Robbery ; or does not put him in Fear, and then it is 
called barely, Larceny from the Perſon. 


Sect. 3. Robbery is a felonious and violent Taking away from the "ny HP. c. 1% 
2 Toft. 68. 


53%» 
In 


Puadſey's Caſe. 


In the Expliczton whereof; 1 fiall conſider the following Particulacs.: 


; FREE. | | | | * : 
5 N 11 9 \ 1 %/ 4 V | I. ' 8 i F745 V 1. 410 106 8 * 3111 ? e n 4 
4 1. What Taking away will fatisfy the Word Cœpit in an Indiftment 


for this Offence. T ES 1 

2. What ſhall be fad to be a Taking away from the Perſon. 
3.U What kind of Taking Chall be faideo be ice. 
1 II - 2 


g away will ſatisfy the 


N Sy A. | „ e | 
3 — led by him to take, may in the Eye of the Law, as properly be ſaid to take 


Hands, 
_ 3!Inft. 60. Sec. 5 


8 Ade Set. 6. But he who only attacks me in order to rob me, but does not 
Crom. 34. 


532 . Sec. 7. Vet in ſome Caſes a Man may be ſaid to rob me, where in 


0353457 ney, in which Caſe, in Judgment of Law, every one of the Company 
"'* ſhall be ſaid. to take it, in reipect of that Encouragement which they give 


rom. 3 wards ride KD 6-79 | | 
Dak cap. $0Þ; without their Knowledge out of their View, and then return to them, all 
H. F. C. . 


B. 2. 429. | F A 
8. eg to aſſiſt one another in ſo doing. 


- 
* 


whereon he is actually riding, or Money out of his Pocket, but alſo the 


8. P. C. 25. d. Taking of any Thing from bim openly and before his Face, which is un- 
Crom. 34, 35. der his immediate and perſonal Cate and Protection, may properly enough 
Dilt cop. 100. pe ſaid to be a Taking from the Perſon: And therefore he who having firſt 


Inſt. 69. ; A - iP . 0 
II. P. * aſſaulted me takes away my Horſe ſtanding by me, or having put me in 


1 H. H. P. C. Fear, drives my Cattle in my Preſence out of my Paſture, or takes up my 
80 Rep. 156. Purſe which in my Fright I caſt into a Buſh, or my Hat which fell from 
Salk, 613 my Head, vr tobs my Setvant of my Money before my Face, may be in- 
Carth. 145. qjted as having taken ſuch Things from my Perſon. [al] 8 
S 9. As to che third Point, wa. What kind of Taking dall be ** 
ſaid to be violent; wherever a Perſon aſſaults another with ſuch Cir- 
1H. H. p. c. cumſtances of Terror as put him into Fear, and cauſes him by Reaſon of 
511 · ſuch Fear to part witch his Mohey, the Taking thereof is adjudged Rab- 
H.P.C277®<hery, whether there were any Weapon drawn or not, or whether the Per ſoa 
1 3 aſſaulted delivered his Money upon the other's Command, or afterwards 
Dialt. cap. 100. gave it him upon his ceaſing to uſe Force, and begging an Alms ; for he 
| 4 Was 


* 


Chap. 35. Of Larceny from the Perſon, 97 
woas put into Fear by his Aſſault, and gives him his Money to get rid of 0 
bim. 142. al 256 ; . NE iq. 1 = the 1 Y | 
S-#. 10. And ſome have gone ſo far as to hold, That if a Man; 
meeting another going with his Goods to Market in order to ſell them, com- 1 
pel him to ſell them to him againſt bis Will, he is guilty of Robbery, Crom. b 
though he give for them more than they are worth: But perhaps this 35. | 
Opinion is too ſevere, becauſe the Grievance to the Party ſeems rather to Dalt. cap. 1 oo. 
proceed from the Perverſeneſs of his Humour, than from any real Injury 
done to him; and there ſeems to be no ſuch Enormity in the Intention of 


the Wrong-doer, as is implied in the Notion of Felony, 
Sec. 11. However it is certain, That the Claim of Property, in the; H. H. P. c. 


— 


Thing taken away, without any Colour, is no Manner of Excuſe. e 
As to the fourth Point, viz, In what Reſpects Robbery differs from x; 71 
other Larcenies. es. e 


Sect. 12. I. No other Larceny ſhall have Judgment of Death, unleſs s. P. c. 25. 4. 
the Thing ſtolen be above the Value of twelve Pence; but Robbery ſhall N 33. b. 
have ſuch Judgment, how ſmall ſoever the Value may be of the Thing H. P. & 74 


taken away. 9 „% og 
Sec. 13. II. Other Larcenies whether from the Perſon or not, ſhall H. p. C. 54. 
not be ſuppoſed to be done with Violence or Terror, but Robbery is always 3 Inſt. 68. 
laid as done on an Afﬀault with Violence, and putting the Patty in Kehnge 7g 
Fear, which is properly thus expreſſed in an Indictment, — 2 Per- 
ſa J. S. violenter, & felonice cepit & aſportavit in magnum prædicti J. 8. 
...... y d CT Ma Loo 555 
Seck. 14. III. But they all agree in this, That the Offenders had the 
Benefit of the Clergy at the Common Law, but many of them are at this 
Day excluded in many Caſes by Statute; for which ſee the Chapter in the 
E ſecond Book concerning Clergy. [43.] 


Sc - 


CH AP, XXXV. 

x Of Larceny from the Perſon: 

1 Se@F. 1. L from the Perſon of a Man without putting him in Fear, 
is either done privily without his Knowledge, (in which Caſe 


KH it is excluded from the Benefit of the Clergy by 8 El. 4.) or openly and 

; | avowedly before his Face ; as if one take off my Hat from my Head, and py. 224. 
run away with it, or come into my Shop and cheapen Goods, and run PL 3 
away with them without paying for them, which is agreed not to be H. F. C. 55. 


Robbery, and as it ſeems is more properly indictable as a Treſpaſs than 74, 75. 


WV} Felony, unleſs the Offender were either unknown, or immediately fled the mn: 24: b. 
5 ; 17 . 3 ep. TOO, 
1 Country if he were Known; otherwiſe I have a Remedy againſt him in the Raym. 275, 
oo14dinary Courſe of civil Juſtice; and it ſeems rigorous to make ſuch Offences 276. 1 
- capital, which probably may ſufficiently be provided againſt by more gentle [ 
23G: Methods. 2 y 
b Sed. 2, However it is certain, That all open Larcenies from the Perſon | 
T are within the Benefit of the Clergy, except ſuch as are committed in a 1 
W.; Dwelling- Houſe, &c. to the Value of forty Shillings, from which it is ta- 
B. ken away by 12 Ann. 7. | 

C-c | | Seck. 3. 


98 1 % t > __- nh 


H. H.P. o. Se. 3. Alſo a private Larceny from the Perſon (hall have the Benefit 
529: C. „c. Of the Clergy, unleſs it be laid in the Indictment as done clam and ſecrete, 
Ge, in exact Purſuance of the Words of 8 El. 4. 1 
H. P. C. 25. Set. 4. And no ſuch Larceny ſhall have Judgment of Death, but only 
Dalt. esp. 100. ag of Petit Larceny, if the Jury find the Offender Guilty under the Value 
of twelve Pence ; for the Statute does not alter the Nature of the Offence, 
or make that Capital which was not ſo before, but only leaves the Offender 
to the Judgment of the Common Law. | | 


"CHAP. XXXVI. 
Of Larceny from the Houſe. 


H. P. C. 76. Sed, 1, H E other Branch of complicated Larceny, is that which is 
from the Habitation of a Man, which though it ſeem to 
have a higher Degree of Guilt than ſimple Larceny, yet I do not find it 
* diſtinguiſhed from it by the Common Law, either as to the Circumſtances 
above mentioned, which are requiſite to conſtitute the Offence, or as to the 
Puniſhment, - — h 3 
Sect. 2. However it is at this Day excluded from the Benefit of the 
Clergy in many Caſes by feveral Acts of Parliament, which I ſhall parti- 
cularly conſider in the ſecond Book in the Chapter concerning Clergy. 


CH AP. XXXVII 
Of Piracy. 


Set. 1. O what has been ſaid concerning ſuch Larcenies as are Felo- 
nies by the Common Law, it may not be improper to add 
ſomewhat concerning Piracy and Depredation at Sea, which is a capital 
Offence by the Civil Law. [44.] | 
40 Aff. 25: Seck. 2, It is ſaid, That before 25 Ed. 3. this Offence was puniſhed ar * 
3 It. 115. Common Law as Petit Treaſon, if committed by a Subject, and as Felony, 
R if committed by a Foreigner: However it ſeems agreed, that after that Sta- 
3 a” . tute by which all Treaſon is confined to the Particulars therein ſet down, it 
3 loſt, 112. was cognizable only by the Civil Law. | 3 
H. F. C. 27. Sec. 3. But this proving very inconvenient, becauſe by that Law no 
3 Inſt, 112. Offender ſhall have Judgment of Death, without his own Confeſſion, or 
direct Proof by Eye-Witnefles, it was enacted by 28 H. 8. 15. That all Felo- 
nies and Robberies, &c. upon the Sea, or in any Haven, River, Creek, or Place, 
where the Admiral or Admirals have or pretend to have Power, Authority or Ju- 
riſdiction, ſhall be inguired, tried, heard, determined and judged in ſuch Sbires and 
Places in the Realm, as ſhall be limited by the King's Commiſſion or Commiſſions 
to be directed for the ſame, in Ithe. Form and Condition, as if any ſuch Offence 
or Offences had been committed or done in or upon the Land; and ſuch Commiſ- 
ſions ſhall be had under the King's Great Seal, directed to the Admiral or Admi- 


3 | rals, 


Vÿ/D _  # 
rals, or to bis or their Lieutenant, Deputy and Drputies, and to three C4 


zur ſuch other ſubſtantial Perſons,. as ſhall. be named or 1 * 
I Eugene for the Timi be ng, from Time to Time and as 
oft as Need ſhall require, to hear and determine ſuch. Offences, after the cm-. 
' mon Courſe of the Laws of this Land uſed for Felonies and Robberies, Re. 
done and committed upon the Land within r 

Seck. 4. And it is farther enacted by the ſaid Statute, That if any Per/an 

or Perſons happen to be indicted for any ſuch Offence done, or hereafter to be 
done, upon the Seas, or in any other Place abode Jimi ted, that then ſuch Order 
Proceſs, Judgment and Execution, ſhall be uſed, had, done and made, to an 
againſt every ſuch Perſon and Per ſons ſo being indicted, as againſt Felon Ke 
for any Felony, &c. upon the Land, by the Laws of the Land is accuſtomed, 

Sec. 6. And it is farther enacted by the ſaid Statute, That Juch ds ſhall 
be conviłt of any ſuch Offence by Verdi, Confeſſion, or Proceſs by Authority | 
. of any ſuch Commiſſion, ſhall have and ſiuffer ſuch Paitis 7. eath, Loſſes of 

Lands, Goods, and Chattels, as if they had been attainted and convicted of 
ſuch Offence done upon the Land, and alſo that they fhall be excluded from the see the Ch. of 
JJ CT GGC EA -  - QAM 

In the Expoſition of this Act it has been holde 

Secr. 6. I. That it does not alter the Natute of the Offence fo as to raft. 112, 
make that which was before a Felony only by the Civil Law, now be-. 113. 5 

come a Felony by the Common Law ; for the Offence mutt fill be H. F. C. 77. 
alledged as done upon the Sea, and is no Way coghizable by the Common 
Law, but only by Vittue of this Statute, urn by ordaining that in 
ſome Reſpects it ſhall have the like Trial and Puniſhment, as ate uſed for 
Felony at Common Law, ſhall not be carried ſo far as to make it alſo 
_ apree with it in other Particulars which are not mentioned: And from hence Moore 756. 
it follows, That this Offence remains as before of a ſpecial Nature, and 3 Inſt. 112. 
that it ſhall not be included in a general Pardon of all Felonies, which, _ . ©. 
as it was, before this Statute, to be expounded of no Felonits, which are | 
ſuch only by the Civil Law, hall continue till to have the ſame Con- 
ſtruction. VF 

Se. 7. From the ſame Ground alſs it follows, That no Perſons ſhall, 

in Reſpect of this Statute, be conſtrued to be, or puniſhed as, Acceſſaries * 
to Piracies before or after, as they might have been if it had been made a "Us 5 
Felony by the Statute, whereby all thoſe would incidently have been made 
Acceffaries in the like Caſes, in which they would have been Acceſſaries 
to a Felony at Common Law : and from hence it follows, That Acceſſaries 
to Piracy, being neither expreſly named in the Statute, nor by Conſtruction 
included in it, remain as they were before, and were triable by the Civil 
Law, if their Offence were committed on the Sea, but if on the Land, by 
no Law until 11 and 12 Will. 3. 7. for 2 and 3 Ed. 6. 24. which provides 
againſt Acceſſaries in one County to a Felony in another, extends not to 
Acceſſaries to an Offence committed in no County, but on the Sea; but 
by the ſaid Statute of 11 and 12 Will. they are triable in like Manner as 


the Principals are by the Statute of 28 H. 8. 


- * « 


Se. 8, From the ſame Ground allo it follows, That an Attainder for; Int. 112. 
this Offence corrupts not the Blood, inaſmuch as the Statute only ſays that — F. A1 
the Offender ſhall ſuffer ſuch Pains of Death, Cc. as if he were attainted Seck. 12. * 
of a Felony at Common Law ; but ſays not that the Blood ſhall be cor- 
rupted, Cc. | 

Sed. 9. Vet it has been reſolved, That an Offender ſtanding mute on z Inſt. 114. 
an Arraignment by Force of this Statute, ſhall have Judgment of Pain fort Dyer $45 
S8 dure; for the Words of the Statute are, That a Comin ſion ſhall be ty - * 

| directed H. F. C. 78. 


$ 


directed, &c. to bear and determine ſuch Offences after the common Courſe of 
| Seck. 10. II. e holden, That the Indictment for this Offence 
358. 112. muſt alledge the Fact to be done upon the Sea, and muſt have both the 
P. C. 114. a. Words Frlonicè and Piratice : And that no Offence is puniſhable by Vir- 
1 Rol. Re. 175. tue of this Act as Piracy, which would not have been Felony if done on 
the Land, and conſequently. that the Taking of an Enemy's Ship by an 


190 


Enemy, is not within the Statnte 
Moore 7556. Sec. 11. III. It is agreed, That this | Statute extends not ta Offences 


11 f. C. 5. done in Creeks or Ports within the Body of a County, becauſe they are, 
1 77. . 4 , + 8 EM L | as Yer $ | 
3 laſt, 113. and always were, cognizable by the Common Lac IG 
Set. 12. It is enacted by 11 and 12 Vill. 3. 7. which, was continued 3 
by 1 Geo. 25. for five Years, and from thence, to the End of the next 1 
Seflions of Parliament, That all Piracies, Felonies and Robberies committed in 'Y 
or upon the Sea, or in any Place where the Admiral bas Juriſdidtion, may be 
tried and determined at Sea or upon the Land, in any of his Majeſty's Iſlands,or 
Plantations, &c. to be appointed by the King's Commiſſion under the Great Seal, 
"or the Seal of the Admiralty, directed to any of the Admirals, &c. and ſuch Per- 
ens and Oſicers by Name, or for the Time being,as bis Majeſty ſhall think fit, who 
ſhall have Power jointly or ſeverally, by Warrant under Hand amd Seal f any of 
' them, to commit any Perſon againſt whom Inſormation f any ſuch Offences ſhall 
be given upon Oath, and to call a Court of Admiralty, a ich ſhall con/ift of 
Feier Peron at the leah, and ſhall proceed in the Trial of the jaid Ofenders, 
according to ſuch Directions as are ſet forth at large inthe ſaid Statute, , 
Seck. 13. And it is farther enacted, by the ſaid Statute, Far. g. That if any 
of his Majeſty's natural born Subjects or Deni ens of this Kingdom, ſhall com- 
. mit any Piracy or Robbery, or any Ad of Hoſtility, againſt other his Majeſty's 
Subjects upon the Sea, under Colour of any Commiſſion from any foreign Prince 
or State, or Pretence of Authority from any Perſon whatſoever, ſuch Offender 
il OR nd every of them, ſhall be deemed, adjudged, and taken to, be 
Pirates, Felons and Robbe; and they and every of them, being duly convicted 
thereof according to this Af, or the aforeſaid Statute of King Henry the 


Eighth, ſhall have and ſuffer ſuch Pains of Death, Loſs of Lands, Goods and 5 
Cl battels, as Pirates, Felons and Robbers upon the Seas ought to have and ſuffer, 5 
Seck. 14. And it is farther enacted by the ſaid Statute, That , any Com- + .Þ 
mander or Maſter of any Ship, or any Seaman or Mariner, /hall in any Place | 
where the Admiral hath Juriſdiction, betray his Truſt and turn Pirate, Enemy 5 


or Rebel, and piratically and felonioufly run away with his or their Ship or 
Ships, or any Barge, Boat, Ordinance, Aminunition, Goods or Merchandizes, or 
yield them, up voluntarily to any Pirate, or bring any ſeducing Meſſage from 

any Pirate, Enemy, or, Rebel, or conſult, combine, or confederate with, or at- 
tempt or endeavour to corrupt, any Commander, Maſter, Officer or Mariner to 
yield up or run away with any Ship, Goods or Merchandize, or turn Pirate, or 
go over to Pirates, or if any Perſon ſhall lay violent Hands on his Commander, 
whereby to binder him from fighting in Defence of his Ship and Goods cem- 
mitted to his Truſt, or that (hall. confine his Maſter, or make or endeavour 

. to make. a Reuolt in his Ship, (hall be adjudged to be a Pirate, Felon and Rol- 

ber; and being convicted i. ereof, according to the Direction of this Act, ſhall 
*bave and ſuffer Pains of Death, Loſs of Lands, Goods and Chattels, as Pirates, 

Felons and Robbers upon the Seas ought to have and ſuffer. | 

Sect. 15, And it is farther enacted by the ſaid Statute, That all and every 
Perſon and Perſons whatſoever, who ſhall either on the Land or upon the Seas, 


wwittingly or knowingly ſet forth any Pirate, or aid and aſſiſt, or maintain, pro- 3 5 
cure, mend, vid, or,adoie an Perſon or Porſns whathever, f H,, 
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according to the ſaid Statute of 28 H. 8. as the Principals of ſuch Piracies 


Force; any Thing in this laſt AF to the contrary notwithlanding. [45] 


lo the Form of 28 H. 8. and ſpall be excluded from their Clergy. [46 


' tering the Manſion-Houſe of another, or (as ſome ſay,) the Walls or Gates 1 H. H. P. c. 


commit any Piracies or Robberies upon the Seas; and ſuch Perſon or Perſons 
all thereupon do or commit any ſuch Piracy or Robbery, then all and every | 
uch Perſon or Perſons whatſoever, ſo as aforeſaid, ſetting forth any Pirate, or 4 
aiding or afſiling, maintaining, procuring, commanding, counſelling or advi- | 
Ing the ſame, either on the Land or upon the Sea, ſhall be adjudged to be Acceſ- 
fary to ſuch Piracy and Robbery done and committed: And further, That after 
any Piracy or Robbery is or ſhall be committed by any Pirate or Robber what- 
ever, every Perſon or Perſons, who, knowing that ſuch Pirate or Robber has 
done or committed ſuch Piracy.and Robbery, ſhall on the Land or upon the Sea 
receive, entertain, or conceal any ſuch Pirate or Robber, or receive or take 
into his Cuſtody, any Ship, Veſſel, Goods, or Chattels, which have been by any 
fuch Pirate or Robber piratically and feloniouſiy taken, ſhall be, by this Sta- 
tute likeuiſe adjudged to be Acceſſary to ſuch Piracy and Robbery : And that 
all ſuch Acceſſaries to ſuch Piracies and Robberies, ſhall be enquired of, tried, 
heard, determined-and adjudged according to the Common Courſe of the Law, 


and Robberies may be, and no otherwiſe ; and being thereupon attainted ſhall 
ſuffer ſuch Pains of Death, Loſs of Lands, Goods and Chattels, and in like 
Manner as the Principals of ſuch Piracies, Robberies and Felonies, ought 
70 ſuffer according to the ſaid Statute of H. 8. which is declared to be in full 


Sect. 16. And by 4 Geo. 1. c. 11, Par. 7. All Perſons who ſhall commit | 
any Offence for which they ought to be adjudged Pirates, Felons or Robbers, by . | 
11 &. 12 Guli. 3. may be tried and judged for every ſuch Offence, according 
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CHAP. XXXVIII. 


5 Of Burglary, 
| A ND now we are come to Offences againſt the Habitation of a Man, H. P. C. 79. 
which are of two Kinds: | 22 All. 95. 
| | Bro. Coro. 93. 
1. Burglary. 3 Inſt, 63. 
2. Arſon. 3 S8. P. C. 30. a. 
Dalt. cap. 99. 


Sec. 1. Burglary is a Felony at the Common Law, in breaking and en- Crom. 31. a. 


of a walled Town in the Night, to the Intent to commit ſome Felony en p. C. 
within the ſame, whether the felonious Intent be executed or not. 360. 


For the better Underſtanding whereof, I ſhall conſider the following 
„ 1 
1. What ſhall be accounted Night- time for this Purpoſe. 
2. Whether there muſt be both an actual Entry and Breaking. 
3. What Breaking is ſufficient. | 
4. What Entry. 5 


5. In what Place this Offence may be committed. a Dalt.cap.99. 
6. What Degree of Guilt is required in the principal Intention. 8.P. C. 30.8. 
| rom. 33. a. 


Selb. 2. * As to the firſt Point, viz. What ſhall be accounted Night- big 5 


Time for this Purpoſe; there are ſome Opinions, That Burglary may be 2 vil, 47. 


committed at any Time after Sun-ſet, and before Sun-riſing; but it ſeems Crom. 32. 8 
7 Co. 6. 


the much better Opinion, That the Word Noclanter, which is preciſely 7H II. P. C. 
| FED & neceſſary 550, 551. 
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neceſſary in every Indictment for this Offence, cannot be ſatisfied in a 
legal Senſe, if it appear upon the Evidence, that there was ſo much 
Day-light at the Time, that a Man's Countenance might be diſcerned 

thereby, [47] 8 ; + 00 
Dal. cap 99 Sec. 3. As to the ſecond Point, vis. Whether there muſt be both 
ee Entry and Breaking; notwithſtanding ſome looſe Opinions to the con- 
Dyer 99. a. trary, there ſeems to be no good Cauſe to doubt but that both are re- 
S. FP. C. zo. a. quired to compleat this Offence, for the Words, fregit and intravit, being 
* , both of them preciſely neceflaty in the Indictment, both muſt be ſatisfied : 
1H. H. P. C. And d fortiori therefore there can be no Burglary, where there is neither 
2 them; as if on a bare Aſſault upon a Houſe the Owner fling out his 
— a [oney. . | 3 N 5 7 : 
. b. Sf. 4. As to the third Point, viz. What Breaking is ſufficient; it 
3 Int. 64. ſeems agreed, That ſuch a Breaking as is implied by Law in every unlaw- 
H. P. C. 80. ful Entry on the Poſſeſſion of another, whether it he open or be incloſed, 
17 ro and will maintain a common Indictment, or Action of Treſpals Qyare 
9 clauſum fregit, will not fatisfy the Words Felonice & Burglariter fregit, 
| except in ſome ſpecial Caſes, in which it is accompanied with ſuch Circum- 
H. P. C. 80, ſtances as make it as heinous as an actual Breaking: And from hence it 
82. follows, That if one enter into a Houſe by a Door which he finds open, 
Con. Dal. 99. or through a Hole which was made there before, and ſteal Goods,  &c. 
or draw any Thing out of a Houſe through a Door or Window which 
Crom. 34. a, were open before, or enter into a Houſe by the Doors open in the Day- 
H. P. C. 81. time, and lie there till Night, and then rob and go away, without break- 
OS 99. ing any Part of the Houſe, he is not. guilty of Burglary, But it is certain, 
H. P. C. 3. That he would have been guilty thereof if he had opened the Window, or 
Pal. cap. 99. unlocked the Door, or broke a Hole in the Wall, and then had entered, 
sil 7. Sc. or if having entered by a Door which he found open, or having lain 
Dalt. cap. 99. in the Houſe by the Owner's Conſent, he had but unlatched a Chamber 
A K* 37. Door; or if he had come down by the Chimney : (in which Caſe though 
32. it might be ſaid, That the Houſe was open there, and ſo not actually bro- 
Hutt, 20. ken; yet it was as much incloſed as the Nature of the Thing would bear.) 
And according to ſome Opinions, he would have been in like Manner guil- 
ty, if upon an Aſſault made by bim upon the Houſe, with. an Intent to 
rob it, the Owner had opened the Door in order to drive him off, and 
| thereupon he had entered: (in which Caſe, as ſome ſay, the opening of the 
Crom. 32. a. Door by the Owner, being occaſioned by the felonious Attempt of the 
— And. other, is as much imputable to him as if it had been actually done by his 
c own Hands.) [481 > 
Set. 5. And it has alſo been reſolved, That where divers Perſons 
Kelynge 42. came to a Houſe with an Intent to rob it, and knocked at the Door, pre- 
tending to have Bufineſs with the Owner, and being by that Means let in, 
rifled the Houſe, they were guilty of Burglary : Alſo it hath been adjudged, 
Kelynge 63. That thoſe were no leſs guilty, who having a Deſign to rob a Houſe, 
took Lodgings in it, and then fell on the Landlord and robbed him; for 
the Law will not endure to have its Juſtice defrauded by ſuch Evaſions. 
Crom. 32. b. And for the like Reaſon, 2 fortiori, it has been reſolved, That where 
Dalt. cap. 99. Perſons, intending to rob a Houſe, raiſed a Hue and Cry, and prevailed 
1 lep (. With a Conſtable to make a Search in the Houſe, and having got in by 
552. that Means, with the Owner's Confent, bound the Conſtable, and robbed 
the Inhabitants, they were guilty of Burglary ; for there cannot be a greater 
_ Aﬀeont to publick Juſtice, than to make. Uſe of legal Proceſs as a Stale for 
ſuch villainous Purpoſes; and therefore the whole Act is eſteemed tortious 


ab initio, | | 
I | Sect. 6. 
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| Se. 6. It is recited by 12 Anne, 7. That there had been ſome Doubt, 
Whether the entring into a Manfion- Houſe, without breaking the ſame, with 


an Intent to commit ſome Felony, and breaking the [aid Houſe in the Night- 
time to get out, were Burglary : And thereupon it is declared and enacted, 


2 


in judgment of Law the Act of all. 


That if any Perſon ſball enter into the Manſion or Dwell;ng- Houſe of another 
by Day or by Night, without breaking the ſame, with an Intent t commit Fe- 
lony, or being in ſuch a Houſe, ſhall commit any Felony, and ſhall in the Night- 
time break the ſaid Houſe to get out of the ſame, ſuch Perſon is, and ſhall be 
talen to be, guilty of Rurglary, and ouſted of the Benefit of Clergy, in the 


fame Manner as if fuch Perſon. had broken and entered the ſaid Houſe in the 


Night-time, with an Intent to commit Felony there, 

Se. 7. As to the fourth Point, viz. What Entry is ſufficient to this Date. cap. 90. 
Purpoſe; it ſeems agreed, That any the leaſt Entry, either with the whole, H. P. C. 81. 
or but with Part of the Body, or with any Inſtrument, or Weapon, will 1 
ſatisfy the Word Intravit in an Indictment of Burglary ; as if one do but 553m, 5955. 
put his Foot over a Threſhold, or his Hand, or a Hook, or Piſtol, within Crom. 31, 32. 
a Window, or turn the Key of a Door which is locked on the Inſide, or Crom. 32. a: 
diſcharge a loaded Gun into a Houſe, &c. [49] _ Con. 1 And. 

Sect. 8. Nay, it is certain, That in ſome Caſes one may be guilty of ''5 
Burglary, who never made any actual Entry at all; as where divers come 1 H. H. P. c. 
to commit a Burglary together, and ſome ſtand to watch in adjacent Places, #39 555: 


g 5 Crom. 32. a. 
and the others enter, and rob, &c. for in all ſuch Caſes, the Act of one is H.P. C. 8,81. 


Selt. 9. And upon the like Ground, it ſeems difficult to find a Reaſon, con. H. P. C. 
why a Servant, who confederating with a Rogue, lets him in to rob a8. 
Houſe, &c. ſhould not be guilty of Burglary as much as he; for it is Pult. eap. 99. 
clear, That if the Servant were out of the Houſe, the Entry of the other 
would be adjudged to be his alſo; and what Difference is there. when he is 


2 in the Houſe? [ 50] | 


Se. 10. As to he fifth Point, viz. In what Place this Offence may be. 4 H. P. C. 
committed, it ſeems to be the current Opinion at this Day, That it can be 4 Co. 40. a? 
only in a Dwelling-Houſe, and that the Indictment for it muſt neceſſarily * 9 


alledge the Fact in Domo manſionali. And Sir Edward Coke ſeems to ſa * Fs Wh 


That the Breaking a Church, Sc. is therefore Burglary, becauſe the 3 Intt. 64. 


Church is the Manſion-Houſe of God: But I can find nothing in the H. P. C. 82. 


. s ) Bract. 144. b. 
more ancient Authors to countenance this Nicety; for the general Tenor of Bro. 93. 


the old Books ſeems to be, That Burglary may be committed in breaking 22 Aff. 39,95. 
Houſes, or Churches, or the Walls, or Gates of a Town. And Staunforde e 
and Anderſon mentioned Precedents of Indictments of Burglary in Domo, 1 And. 302. 


without adding Manſionali: However the conſtant Courſe of late Prece- 8. P. C. zo. 


dents and Opinions makes it certainly a very dangerous, if not an Incurable, ; } £55 C. 


Fault, to omit the Word Manſionalis in an Indictment of Burglary in a 549 from 


p . g . 4 : | 3 Spelman's 
Houſe; and therefore without Queſtion, it ought always to be inſerted gift. Verb. 


where the Truth of the Caſe will bear it. But ſure it cannot be neceſſary or Burglaria. 


proper to have any ſuch Word in an Indictment of Burglary in a Church, Dalt. cap. 99. 


which, by all the Books above cited, ſeems to be taken as a diſtin ES nk a 
glary from that in a Houſe. 3 Ropes 

Sect, 11. However it is agreed by all, That a Houſe wherein a Man 22 99: 
dwells but for Part of the Year, or a Houſe which one has hired to live | Sky Lay 
in, and brought Part of his Goods into, but has not yet lodged in; or a Pl. 903. 


ö . 5 | 3 | 4 Co. 40. . 
Chamber in one of the Inns of Court wherein a Perſon uſually lodges, or 85 Cat, rr 


a Houſe which a Man's Wife bires without his Privity, and-lives in by her- 1 Jon. 394- 


{elf without him, may be called his Dwelling-Houſe; and will ſufficiently 54 * C. 82. 
latisfy the Words Domus manſionalis in the Indictment, whether any Perſon . 
were actually therein, or not, at the Time of the Offence, 3 luſt, 64. 


Seft. 12 Skin, 685. 


04 | Cf Burglary. 52 Book J. 


z Inſt. 64. Fer. 12. Alſo all Out- Buildings, as Barns, Stables, Daily- Hales, Ge. 
ace . adjoining to a Houle, are looked upon as Part thereof. and' 8 
Crom. 32. b. j Burglary my be committed in them; but if they be removed at any Diftance 
H. H. P. C. from the Houſe, it ſeems that it has not been uſual of late to pfoceed. 2gainft | 
| 558. 559 82. Offences therein as Burglaries, | 
Seck. 13.” If ſeveral Perſons dwell in one Houle, as Servants, Gueſts, 
or Tenants at Will, or otherwiſe having no fix d and certain Intereſt ! in 
any Part thereof, and a Burglary - be committed in any of their Apart- 
ments; it ſeems clear, that the Indictment ſhall lay the Offence in the 
Manfion- Houſe of the Proprietor, &c. But if one hire a diſtinct Apart- 
5 l. P. C. ment in a Houſe for his Lodging for a certain Time, and a Burglary be 
Eon. Kelynge committed therein, I can ſee no good Reaſon why the Inditment may not 
= TIL: ; the Offence in Domo manſionali of ſuch Lodger ; for it ſeems to be a- 
Mora greed, That an Indictment for a Bu: glary committed in a Chamber in one 
Crom. 33. a. of the Inns of Court, may lay the Offence in Domo manſnali of the Owner 
. cep. 99: of the Chamber; arid why may not ſuch an Apartment, with as much Pro. 
priety be called the Manſion-Houſe of him that takes it, during the Time 


that he has a certain Intereſt in it? For ſo long as it is ſevered by the Leaſe, 


Kelynge 27, 
52, 83. 


45 hk jt. ſeems in the Eye of the Law to be as diſtinct from the other Parts of 

ne . the Houſe, as if the Perſon who rents it had a Freehold or Inheritance 

| in it. And as to the Objection, That he goes into the Houſe by the ſame 
Door with the other Inhabitants, and therefore is but an Inmate, and 
the whole ought to be conſidered but as one Houſe ; I anſwer, That he 

5 muſt have ſome Way t to his Apartment as incident to his Intereſt in it, 

and that ſuch Way lying through a Door which is common to him with 
| Gthers, doth not make the Apartment itſelf in any Reſpect leſs his own, 
than a Way through a Door belonging to bimſelf ras $ would have 
done. 

14 H Sect. 14. And if the Law be ſo in this Caſe, it ſeems to me very rea- 
ſonable alfo, That if ſuch a Lodger take alſo a Gellar in the ſaid Houſe, a 
Burglary committed in ſuch Cellar, may be alledged in Domo manſionali of 
the Lodger, whether the Cellar had any Communication with the Houſe 
or not; for ſince it ſeems to be agreed, That a Barn or Stable, or other 
Out- Building near to a Houſe, ſhall be looked on as Part thereof, why 
ſhould not ſuch a Cellar have the like Eſtimation 7 r. Sed Were, for Kelynge 

Kely age 83. ſeems to incline to a different Opinion. N 

Sec. 15. However it is agreed by all, That if one kits a part of a 
Houſe to lodge in, which is actually Aided from the reſt, and have a Door 
of its own to the Street, a Burglary therein my be alledged in Domo man- 
1 Junall of ſuch Perſon. 
HGeck. 16, But if he had taken it as a shop or Work- houſe for bis Uſe 

H. P. C. 83. in the Day-time only, it ſeems that a Felony therein cannot be alledged in 

1 H. H. F. C. a Manſion-Houſe; not of bim that lets it, becauſe it is ſevered by the 

ons 5% Leaſe from that Part of the Houſe which belongs to him, nor of bim to 


vo (5:23 52 A 


whom it is let, becauſe he takes it not to lodge in. [51] 2 
H. P. c. 82, Sect. 17. From what has been faid it clearly appears, That no Burglary 
83. can be committed by breaking into any Ground incloſed, or Booth, or Tent, 


2 Aſr. o 
Bis. 5 Fr &9c, for there ſeems to be no Colour from any Authority ancient or modern, 


S. F. C. zo. to make any Offence Burglary that is not done either againſt ſome Houle, 

CS: 9% or Church, or the Walls, or Gates of ſome Town, 

| 7 Sec. 18. As to the fixth Point, viz, What Degree of Guilt i is required 
HE” the principal Intention of the Offender, it ſeems clear, That there can 

Dy.99- Pl. 58. be no Burglary but where the Inditment both expreſly alledges, and the 


* a Verdict alſo finds, an Intention to commit ſome Felony ; ; for if it appear 
that 


that the Offender meant only to commit a Treſpaſs,; as to beat the Party, Kelynge $0. | 
Ec. be js not. guilty; of |Barglary. However it ſeems 'much_ the better Sun za aß. 
inion, That an Intention * 10 commit à Rape, or ſuch other Crime which Con. Dale. 
is made Felony by Statutc, and was a Treſpaſs only at Common Law, will £59.99: . 
make a Man 2 of Burglary, as much as if ſuch Offence were a Felony Inte Ch. 48. 


A | expreſly in 
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ARSON is a Felony at Common Lam, in.maliciouſly and voluntarily , xx 1 f C. 


burning the Houſe of another by Night or by Day, _ % 4A — 57 
For the better Explication whereof I ſhall conſider: 828. C6. 
| : | AZslulaſt. 66. 


1. What is ſuch a Houſe in-which Arſon may be committed. be: aro 
2, 1 this Offence may be committed in the Offender's own 11 Co. 29. 

3. How much of the Houſe ought to be burnt, 

4. Wich what Degrees of Malice. 


Seft. 1. As to the firſt Point, vis. What is ſuch a Houſe in which Ar- Id. 67 
ſon may be committed]; it ſeems agreed, That not only a Manſion-Houſe, 4 Co. 20. 
and the principal Parts thereof, but alſo any other Houſe, and the Out- ** pits 
buildings, as Barns, and Stables, adjoining thereto; and alſo Barns full of Bro. _ 
Corn, whether they be adjoining to any Houſe or not, are ſo far ſecured 225. 4 
by Law, that the malicious Burning of them is Arſon; and it is ſaid, That er 
in an Indictment they are well expreſſed by the Word Domus, without 1 Hl. H. F. C. 
/ TT f 1a 

Sect. 2. But it ſeems that at this Day the Burning of the Frame of a f. ,, p. c. 
Houſe, or of a Stack of Corn, Cc. is not accounted Arſon, becauſe it can- 366. 
not come under the Word Domus, which ſeems at preſent to be thought H. „ 86. 
neceſſary in every Indictment of Arſon; yet it is ſaid, That anciently the 4 4 
Burning of a Stack of Corn was accounted Arſon. And at this Day by 43 prize 16. 
El. 13. it is Felony without the Benefit of Clergy, wilfully and of Malice t0 S. P. C. 36. 
burn or cauſe to be burned, or aid, procure, or conſent to the burning of any „ 
Barn, Stack of Corn, or Grain, in the Counties of Northumberland, Cum- 
berland, Weſtmoreland and Durham. And by 22 and 23 Ca. 2. 7. it is Fe- 
lony, in the Night-time, maliciouſly, unlawfully, and willingly to burn or cauſe 
to be burned any Stacks or Ricks of Corn, Hay, or Grain, Barns, or other 
Houſes or Buildings, or Kilns, in any Place whatſoever : But the Offender 
may avoid Judgment of Death, by chufing Tranſportation, and may be pro- 
ceeded againſt by any _ ces of Peace, according to the Method pre- 

_ feribed by the Statute, which is ſet forth more at large in Chap. 46. 

Sect. 3. As to the ſecond Point, viz. Whether Arſon may be com- 

. mitted in the Offender's own Houſe, it ſeems clearly agreed, That one, N 
ſeiſed in Fee, or but poſſeſſed for Years, of a Houſe ſtanding by itſelf at Cro. . 
| Ee a Di- 


WE 


at Common Law, becauſe where-ever a Statute makes any. Offence Sed. f, 1 
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Tit u Mah ſa leiter pofeſſed 


81.9 oo Houſe in a Town, lays burns bis on with all! Intent to born his Þ 


1 Iſt. 351. 
Kelynge 29. 


fl. 5. 5. C. 85. 


Pleaſure, and ſet on the Pillotys! 
Life. 


ly, is wot guilty of! Arſon 5/ 
'of TY N 


4 which it does, or 55 do, to another, be ans a "Felony by Rodſon' 
4 1 0 an Intention thereby to commit a Felony, if ſuch Intention be not ex- 
ecuted : However this is certainly an Offence highly puniſhable, in Regard 
H.P. C. 85. of the Malice thereof, and the great Danger to the Pubtick-whictrarrends 


it, and the Offender may be ſeverely fined and im 8 during the King's ö a 
Ad böhnd'to His good Behaviour during #1 


Sect. 4. As to the third Point, vix. How much of ſuch Houſe ought | 5 


to be burnt, it ſeems to be clearly agreed, That neither a bare Intention kf 
to burn a Houſe, nor even an actual Attempt to do it by putting Fire 1 
| td Part of a Houft, will, ambufit tõ Felony, if no Part of it be bürgt; . 
i. . . c. for the Indictment· moſt have the Words: Incendit & -combuſſit : But it is 


certain, That if any Part of the Houſe be — 2 the Offender is guilty 


Dalt.cap. 105. of F elony, notwithſtanding the Fire afterwards be put out, or go out of 


3 Tnff. 68. 


f 1 n. P. 0 lonice, 


 itfelf. 


Sed. 5: As to the fourth Point, vir With what Degree of Malice 


280991 0 Houſe ohght to belburnt; it ſeems clear, That if the Fire happened . 
through Negligence or Miſchance, it cannot make him, who is the unfor- YM 


tunate Cauſe of it, guilty of Arſon; for the Indictment muſt alledge the = 
Offence to have been done Voluntarid er Malitid ſud prevogitdtd & fe- y 
Yet if one maliciouſly intending only to burn the Houſe of A. 
happen thereby to burn the Houſe of B. it is) certain that he. may be in- 
dicted as having maliciouſſy burned: the Houſe of B. for where a fel6hious 
Deſign againſt one Man miſſes its Aim, and takes Effect upon another; it 
ſhall have the like Conſtruction as vi it 1 s levelled 8355 Ira who 


ſuffers by ity „ 


* N 9 e 
> SO ** 0 p 2 3 Sd AE . 2 x 8 
3 9 422 2 A N * Toes r n N 
e N EDN F 4 OPENLY . „ „„ AT A TUE SBS EV IEICE. 
> : e e * e 2 So Ss . > * N OO 5 S * 
e ß I I OO eng eo ES 


CHAP. Al. | 


12 
104 Ge 


r Wh Ela by Sate 
oz F EN C E 8 more media) id the Sbjct, made capital by 
Statute, and not agen 5 . of the © loregoing Heads, are ſuch 
1 committed: mM 5 e 


1 Againſt Women,” 5 
2. Againſt thg Rigbts of 
3. Againſt the x | 
4. Againſt Records. _ ee e e 
5 · Apainſt Cattle. TTT — 
7 


Oh ef ett ISIS, MOI 
2. e Y 
5 ies R 


3 
1 
. 


+» 
2 * 


1 I ** N 5 4 8 * 
/ TI Te 
JF 


„ ; 
MEFs. Ang SEES 
FEED OE er TRE LN 


6. By Purveyors. ee eee 8 
7. By Soldiers wad Nlatiners,” r PR og Pros 
8. By Hunters,” Ts POE PRE ARON 


LEE page R — 4 of 2 * 7 3 Key 

2 r d d . ET 1:58 ht 

* — . ß . 
* . 


* * 

F R 

8 "3 R 4 W ho 
* 


* N nn... 3 5 « "_ 
7 * 5 Ln Ren X 
- 1 N * 
a 5 * £ * ©, ** 
e „„ G0 e — * : _ ; 5 
ri . 4 ROY or I IO MEL RESTO. EATS 7 MR Tong MAIS ES Ye e 
- EF, 93 ROE wy r TAIT 4 OS age et OE AION, 0; RE A rs rs HAS N F A 
5 e e I 7VV)VVVVVVVVVVCVCĩV VdT nd BEL as. Lg $5 
ED . CEASED : EEO. 2 r n as 8 N 2 ee LS E n 1 & "REES 
* n C 5 SY * * * * 3 n "Ly N N es; Wk 5 55 es * . 5 353 CES Hrs In 8 : 2 25 AE oat SH MEN e nuts 1 8 a Q 
F * ** * = IS, — . 4 n of li. * * * * * 0 8 — 
D : . | 


* 
Ly 
Pa. 
7 
4 
"E240 
. 
1 x 
8 
1 
k 'Þ 
4 
9 
ES 
EY 
. 2 
N 1 
3 3 
3 72 
2 
1 
= 
> = 
3 
1 SY 
o 8 
£4 
"IF 
BE 
1 
og "0 
_ 
; 0 , 
* . 
58 
* * 
3 * 
= 
>Y 
1 
4 IA 
4 
5 
"== 
13 
158 
A 
1 
Y 
1 
3 
4 an” 
1 
* 
Ws 
_ 
3 
» 
2 1 4 
4 
E bo 
4 
_ 
4 
_ 
3 
3 
4 
* 
=; 
8 


Cbapl od. 


9. By Forgers of falſe Deeds. 
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11. By Tranſporters of Sheep or or Wool. — — 
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13. By Egyptians. {A 
15 By Cutters of Pow-dike. 


15. By Treſpaſſers on the Borders, and Riolers. 


16, By Bankrupts. 
17. By Counterfeiters of Bank-Nates, Exchequer Bills, Sarge 
Sea Bonds, Lottery Orders, &c. 'W. 


e „ 


* a oh. _ 


In treating hereof I ſhall firſt conſider ſuch Points as relate to them all ” 
in general, and then deſcend to each Crime in particular, in, the Order 


before ſat down. _ 
As to what relates to them all in general, I Will new, N 


1. Where an Offence ſhall be ſaid to be made Felony, oO State: 
What is een implied in every ſuch Statutmme. 


Fecß. 1, As to the firſt Point it ſeems clear, That not only thoſe Crimes H. H. P. C. 
which ale made Felonies in expreſs Words, but alſo. all thoſe which are $a7-641. oz. 
Coro. 


decreed to have of undergo Judgment of Life and Member by any [Statute 2 _ 
become” Felonies thereby, ne" ba Word ee i were omitted r 3. al. 1 


zentioned. un ned to. el n . 
2 ied. Din o. Lit. 391. , 


"Ser. 2. But an Of:nee' att never - be 'mads Felony by he ConftruQion Hob. 293. 
of any doubtful and ambigious Words of a Statute, and therefore, if Ig, Lit 390. 
be only prohibited under Pain of forfeiting all that a Man has, or of for- Hob. 270, 
feiting Body and Goods, or of being at the King's Will for Body, Land, n. 6. | 
and Goods, it ſhall amount to noi more chan a high Miſdemeanor, puniſh- ? hs 


able by Impriſontwent, Ce. 


Sec. 3. Alſo where a Statute makes a * Offence Felony, or ſubject 1H. H. P. C. 


to a heavier Puniſhment than the firſt; it is always implied, That ſuch 324,685,705. 
ſecond Offence ought to be committed after a Conviction for the firſt; from H P. C. 8 
whence it follows, That if it be not ſo laid in the Indictment, it ſhall be 5 
puniſhed but as the firſt Offence; for the gentler Method ſhall firſt be tried, Pl. 31. 
which perhaps may prove effectual. 1 Leon. 295. 
Sec. 4. As to the ſecond Point, viz. What is incidentally implied z tat. 47, 59, 
in every Statute, making aa Offence: Felony ; it ſeems clear, That every ＋ 

{ach Statute does by neceſſary Conſequence ſubject the Offender to the; _ * 
like Attainder and Forfeiture, c. and alſo does require the like Con- Crompt. 42. 
ſtruction, as to thoſe who hall be accounted Acceſſaries before or after, . "TR 


and to all other Intents and Purpoſes, as is incident to a Felony at Common Daliſ. 11, 22. 
Law. B. 2. Ch. 29. 
Sect. 13, 14. 

Sed. 3. Vet where ſuch a Statute ſaves the Corruption of Blood, it im- Sal. 542, 543. 


pliedly ſaves the Deſcent of the Land of the Offender to his Heir : Alſo "I « 
where it ſaves the Land to the Heir, it prevents the Corruption of Blood ſo H. P. C's. 
far; And it is ſaid, That in both Cafes it faves the Wife's Dower, becauſe _ 
where-ever an Heir takes as Heir, he (hall not void a Title of Pome | in Re- 3 Inſt. 47. 
ſpect of the ſame Inheritance. But notwithſtanding ſuch a Saving the : 4 3 C. 


Land (hall be forfeited for the Life of the Offender, 
Sect. 6. If one commit an Offence which is made Felony by Statute, 38 


and then the Statute be repealed, he cannot be puniſhed as a Felon in Re- 203. 
INE? of that Statute. 
CHAP, 


Of Fannie Sratute. | 107 
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108 | TO Of Rape, | 


| | 


CHAP. XLI. 
0 Rapee 


G againſt Women made Felonies by Statute are of two 
AAP Kinds, | => 21 


See 1 H. H. 1. Rape, 
bi, ©2519 2, Forcible Marriage. 


In treating of Rape, I ſball conſider, . 


1. What ſhall be called a Rape, 55 
2, How it is puniſhed, 5 185 


Gs: Li, 100. Sedl. 1. As to the firſt Point, It ſeems that Rape is an Offence in h- 
3 Toft. 60. ying unlawful and carnal Knowledge of a Woman, by Force and againſt 
_— her Will: But it is ſaid, That no Aſſault upon a Woman in order to ra- 
; Int. 39. 60. viſh her, howſoever ſhameleſs and outrageous it may be, if it proceed not 
Seer H. H, F. ſo ſome Degree of Penetration, and alſo of Emiſſion, can amount to a 
Lend ale“ Rape; however it is ſaid, That Emiſſion is, primd facie, an Evidence of 
Caſe in the Penetration. | 191 8 
State Trials. | 


H. P. C.117. Ruſhworth's Coll, Part 2. Vol. 1. 94: 3 Inf. 59; 
Dalt. ca. 105; Sekr. 2. Offences of this Nature are not any way mitigated, by ſhew- 
Bro. Parlia- ing that the Woman, at laſt yielded to the Violence, if ſuch her Conſent 
5 7 6 . was forced by Fear of Death, or of Dureſs: Nor is it any Excuſe, that 
he conſented after the Fact, or that ſhe was a common Strumpet ; for ſhe 

is ſtill under the Protection of the Law, and may not be forced. But it was 
Ruſhworth's anciently ſaid, to be no Rape to force a Man's own Concubine, Allo it 
Coll. Part z. hath been ſaid by ſome to be no Rape to force a Woman who conceives at 
OE” the Time; for it is ſaid, That if ſhe had not conſented, ſhe could not 
8. p. C >, have conceived : But this Opinion ſeems very queſtionable, not only becauſe 
SP. Ts the previous Violence is no way extenuated by. ſuch a ſubſequent Conſent, 
Finch. 204. but alſo becauſe, if it were neceſſary to ſhew that the Woman did not con- 
Dal. cap. 107. ceive; the Offender could not be tried till ſuch Time as it might appear 
whether ſhe did or not, and likewiſe becauſe the Philoſopy of this No- 


tion may very well be doubted of, [52] ; ; 
'H.H.p.C, Seck. 3. It is a ſtrong, but not a concluſive Preſumption againſt a Woman, 


633. That ſhe made no Complaint in a reaſonable Time after the Fact. 


Ruſhworth'® F, e. 4. It was a Queſtion before 18 El. 7. Whether a Rape could be 


VAT lde. committed on a Child of the Age of fix or ſeven Years; but by that Sta- 


Brack. 147. a. tute, whoſoever ſhall unlawfully and carnally know and abuſe any Woman- 


ae Child under the Age of ten Years, ſhall ſuffer as a Felon without Clergy. 
Dy. 304+ Se. 5. Upon an Indictment for this Offence, it is no way material 
PL 5. whether ſuch Child conſented, or were forced ; yet it muſt be proved, 
Cro, Ca. 332: That the Offender entered into her Body, GS. 


B. 2. Ch 29. Sec. 6. All who are preſent and actually aſſiſt a Man to commit a 


Seck. 7. 29. Rape, may be indicted as principal Offenders, whether they be Men or 


Dalt. ca. 107. 


Women. 
3 ö Sec. 7. 


Chap. 42. Of Forcible Marriage. £09 


Seck. 7. As to the ſecond Point, vis. How Rape is puniſhed, it is ſaid, i H. H. P. C. 
that of old Time it was Felony, and conſequently puniſhable with Death, — 145 
eſpecially if the Party raviſhed were a Virgin, unleſs ſuch Virgin would 148. 5 
accept of the Offender for her Huſband, in which Caſe ſhe might fave his S., P. C 41. b. 
Life by marrying him. But afterwards it was looked upon as a great Miſ- 2 0ſt 181. 


demeanour only, but not Felony; and the Offender was punithed with the Dale cap. 99. 
Loſs of his Eyes and Teſticles: And by the Statute of Weſt. 1. 13. It was Crom. 32. 


reduced to a Treſpaſs, ſubjecting the Offender to two Years Impriionment, Col 123. b. 

and a Fine at the King's Will. But the Smallneſs of the Puniſhment pro- Fleta lib. 1. 

ving a great E couragement to the Offence, it was made Felony again, by 111 4 
the Statute ot Weſtminſter 2. 34. and by 18 El. 7, it is excluded from the Quære Fitz, 
Benefit of Clergy. 28 1 


169. 


GH A F. Xl. 
Of Forcible M, arriage. 


Sed. 1. HE marrying a Woman of Subſtance by Force, and other 
HS Offences of the like Nature, were made Felonies by 3 H. 7, 2. 

which was enacted in the following Words: | „ 

Sed. 2. Where Women, as well Maidens as Widows and Wives, having 
Subſtances, ſome in Goods moveable, and ſome in Lands and Tenements, and 
ſome being Heirs Apparent unto their Anceſtors, for the Lucre of ſuch Sub- 
ances, be oftentimes taken by Miſ-doers, contrary to their Will, and after 
married to ſuch Mij-doers, or to other by their Aſſent, or defiled, to the great 
Dijpleaſure of God, and contrary to the King's Laws, and Diſparagement of 

the ſaid Women, and utter Heavineſs and Diſcomfort of their Friends, and is 
the evil Enſample of all other : It is therefore ordained, eſtabliſhed and enact- 

ed by our Sovereign Lord the King, by the Advice of the Lords Spiritual and 
Temporal, and the Commons in the ſaid Parliament aſſembled, and by the Autho- 
rity of the ſame, That what Perfon or Perſons from henceforth, that taketh any 
Woman (fo) againſt her Will unlawfully, that is to ſay, Maid, Widow, or ' 
Wife, that ſuch Taking, Procuring, and Abetting to the ſame, and alſs re- | 
ceiving wittingly the ſame Woman fo taken againſt her Will, and knowing 

the ſame, be Felony : And that ſuch Miſ-doers, Takers, and Procurators to the 
fame, and Receitors, knowing the ſaid Offence in Form aforeſaid, be hence- 
forth reputed and adjudged as principal Felons : Provided akway, that this 

AF extend not to any Perſon taking any Woman, only claiming ber as his 

Ward or Bond-Woman. TO, 

Sef, 3. And by 39 El q. All Perfons who ſhall be Principals, or Pro- ge H . 

curers or Acceſſaries before ſuch Offence committed, are excluded from the Be- P. C. 66, 


refit of the Clergy. 3 
In the Conſtruction of the faid Statate, or 3 H. 7. 2. the following cafe, Se. Tr. 
Points have been reſolved. Vol.s. p. 468. 


Far. 101, 102, 


Selt. 4. I. That the Indictment muſt expreſly fet forth, both that the Hob. 1 82. 
Woman taken away had Land or Goods, or was Heir Apparent, and alſo Cro. Ca. 485. 
that ſhe was married or defiled, becauſe no other Caſe is within the Pream- 8 
ble of the Statute, to which the enacting Clauſe clearly refers; for it does f . 
not fay, That what Perſon, Sc. that taketh any Woman againſt her Will, H. P. C. 118, 


but what Perſon that taketh any Woman / againſt her Will. Savil 59. 


12 Co. 20, 


1 | See. 5.110. 


110 Of Offences againſt the Rights of Marriage. Book J. 


See. 5, II. That the Indictment ought alſo to alledge, That the taking 
was for Lucre, becauſe the Words of the Preamble are ſo, but that it needs 
e 5, not ſet forth, That it was with an Intention to marry or defile the Party, 
489. #55, becauſe the Words of the Statute neither require ſuch an 2 nor 
does the Want thereof any way leſſen the Injury. 
Hob. 182. Sec. 6. III. That it is no manner of Excuſe, That the Woman at firſt 
Cro. Ca. 485. was taken away with her own Conſent, becauſe if ſhe afterwards refuſe to 
continue with the Offender, and be forced againſt her Will, ſhe may from 
that Time as properly be ſaid to be taken againſt her Will, as if ſhe had 
never given any Conſent at all; for till the Force was put her, ſhe 
was in her own Power. 
Gio. Ca. 493 Se. 7. IV. That it is not material whether a Women ſo taken away, 
3 Keb. 193, be at laſt married, or defiled, with her own Conſent or not, if ſhe were 
2 Vent. 243, under the Force at the Time, becauſe the Offender is in both Caſes equally 
within the Words of the Statute, and ſhall not be conſtrued to be out of the 
Meaning of it, for having prevailed over the Weakneſs of a Woman, whom 
buy ſo baſe Means he got into his Power. 
3 Inſt. 61. Sect. 8. V. That thoſe who after the Fact receive the Offender, but not 
„ the Woman, are not Principals within this Statute, becauſe the Words are, 
you __ receiving wittingly the ſame Woman ſo taken, &c. but it ſeems clearly, That 
they are Acceſſaries after the Offence, according to the Known Rules of Com- 
mon Law. 
Cro.Ca. 492. Secr. 9. VI. That thoſe who are only Privy to the Marriage, but no 
H. P. C. 119. way Parties to the Forcible taking away, or conſenting * are not 
within the Statute. 
Cro. Ca. 488. Sed. 10. VII. That where a Woman is taken by Force in the County 
Hob. 183. of A. and married in the County of B. the Offender may be indicted and 
H. P. C. 119. found guilty in the County of B. becauſe the continuing of the Force 


there amounts to a Forcible Taking within the Statute, 


＋ 


CHA P. XLIII. 
/ Offences againſt the Rights of Marriage. 


nnn FF EN CEs againſt the Rights of Marriage, at Common Law, 
are looked upon as Spiritual Offences, and puniſhable only by 
the Eccleſiaſtical Law, but one of them is made Felony, but not excluded 
from the Benefit of the Clergy, by 1 Fac. 1. 11. by which it is enacted, 
That if any Perſon or Perſons within bis Majeſty's . Sal daß of England 
and Wales, being married, do marry any Perſon or Perſons, the former 
Huſband or Wife being alive, that then every ſuch Offence ſhall be Felony, 
and the Perſon and Perſons þ of ending, ſhall ſuffer Death as in Caſes of 
Felony. And the Party 7440 Parties fo ending, ſhall receive ſuch and the 
like Proceeding, Trial, and Execution, in ſuch County, where ſuch Perſon 
or Perſons ſhall be apprehended, as if the Offence. had been committed in 
ſuch County; where fuch Perſon or Perſons ſhall be taken or apprehended. 
Sec. 2. But it is provided by the 10 Statute, That nothing therein con- 
tained, ſball extend to any Perſon or Perſons whoſe Huſband or Wife ſhall be con- 


tinually remaining veyond the Seas by the Space of ſeven Years together, or whoſe 
2 Huſband 


Chap. 44. Of Offences againſi the Members of a Man's Body. 111 


Huſband or Wife ſhall abſent him or herſelf, the one from the «ther, by the 
Space of. ſeven Years together in any Parts within his Majeſty's Dominions, 
the one of them not knowing the other to be living within that Time. 
Sec. 3. And iti is farther provided, That the ſaid Statute ſhall not ex- 
tend to any Perſon or Perſons who ſhall be at the Time of ſuch Marriage di- 
vorced by Sentence in the Ecclefiaſtical Court, or to any Perſon or Perſons 
where the former Marriage ſhall be by Sentence in the Eccleſiaſtical Court de- 
clared to be void and of no effect : Nor to any Perſon or Perſons, for, or by 
Reaſon of, any former Marriage had or made within Age of Conſent. | 
Sect. 4. Alſo it is farther provided, That no Attainder for this Offence 
ſhall make or work any Corruption of Blood, Loſs of Dower, or Diſinheriſon 
of Hetr or Heirs, -. „ oy 
In the Conſtruction of this Statute it has been holden, | os os 
Se#. 5. I. That not only thoſe who are divorced d vinculo Matrimonii, p © 15. 10 
but alſo thoſe who are divorced only 2 Menſa & Toro Cauſa Adulterii or 6g. 
Sævitiæ, are within the Exception in this Statute, notwithſtanding there be 1 . 
not the Word Divortiamus, but only the Word Separamus, in the Sentence; Kelynge 27. 
becauſe the Statute, being penal, ſhall be conſtrued favourably, and ſuch Sc- Cro Ca. 461, 
{Fparations are taken for Divorces in common Underſtanding, [53 8 — 
Sect, 6, II. Where either of the Parties were within the Age of Con- z tag. 89. 
ſent at the Time of the firſt Marriage, that not only ſuch Perſon as was H P. C121. 
within ſuch Age, but alſo the other who was above it, is within the Ex- _ _ 
. | | | | : , . 340. H. 13s 
ception of the Statute, becauſe the Power of diſagreeing to ſuch Marriage is 141. Pl. 14, 
equal on both Sides, VV GE th 2 5 dp 
Sect. 7. III. That if the firſt Marriage were beyond Sea, and the latter 
in England, the Party may be indicted for it here, becauſe it is the latter i H H. P. C. 
Marriage that makes the Offence ; but if the firſt Marriage were in England, a” 3 
and the latter beyond Sea, it is ſaid that the Offender cannot be indicted Kelynpe $0. 
here; /ed Quœre, why not? for the Words of the Statute are, That the 
Parties ſo offending (hall receive ſuch and the like Proceeding, Trial, and Ex- 
ecution, in ſuch County where ſuch Perſon or Perſons ſhall be apprehended, as 
F tbe Offence had been committed in ſuch County, where ſuch Perſon or Per- 


ſons ſhall be taken or apprehended, 
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GHAP. SEFY. 
Of Offences againſt the Members of a Man's Body. 
N treating of Offences againſt the Members of a Man's Body, I ſhall 


conſider, | 

1. What Offences of this Nature are eſteemed Maims. 5 Fleta lib, 1. c. 
2, How they are puniſhed by the Common Law, * 8 
3. How they ate puniſhed by Statute. | Bract. 144 b. 


5 | = | 145. 
Se#. 1. As to the firſt Point, it ſeems that ſuch a Hurt of any Part CLE» 
of a Man's Body, whereby he is rendered leſs able in Fighting, either to 128. 


defend himſelf or annoy his Adverſary, is properly Maim. mg 8 8. 


Sect. 2. And therefore the cutting off, or diſabling, or weakening a 142, 458. 
Man's Hand or Finger, or ſtriking out his Eye or Foretooth, or ca- * * 3: 94: 
ſtrating him, are ſaid to be Maims, but the cutting off his Ear, or — above 


oſe, Cited. 


1 


Of Offences agoinſi Records,  _; Book 1; 


Noſe, &c. are not eſteemed M 
disfigure him. 1 . CEOS 
Bra. 144. b. Sed. 3. As to the ſecond Point, viz. How ſuch Offences are to be pu- 
Fleta lib. 1. iſhed, it js to be obſerved, that all Maim is Felony, and it is ſaid, That 
8 b. 49 _. anciently Caſtration was puniſhed with Death, and other Maims with the 
P. C. 37.8. | | ag : 
2Inf./62,118. Loſs of Member for Member; but afterwards no Maim was puniſhed in 
H. F. C. 133. any Caſe with the Loſs of Life or Member, but only with Fine and Im- 
priſonment. | | A Br, 8 3 
See 5 H. c. 5. Seck. 4. As to the third Point, viz. How ſuch Offences are puniſhed 
by Statute, it is enacted by 22 and 23 Ca. 2. cap. 1. That if any Perſon 


ſhall on Purpoſe and of Malice fore-thought, and by hing in wait, unlawfully 


cut out, or diſable the Tongue, put out an Eye, it the Noſe, cut off a Noſe, or 
Lip, or cut off or diſable any Limb, or Member of any Subject of his Majeſty, 
evith Intention. in 1 doing to maim or disfigure, in any the Manners before 
mentioned, ſuch his 


knowing of, and privy ta the Offence, as aforeſaid, ſhall be and are by the 


aid Statute declared to bs Felpns, and ſpall ſuffer Death as in Caſes of Felony 


without Benefit of Clergy, ' PO SOR, 540 
SeF. 5. But it is provided by the ſaid Statute, That np Attainder of 


uch Felony ſhall extend to corrupt the Blbed, or forfeit the Dower of the Wife, 

or the Lands, Goods or Chattels of the Offender. 115 5 

Woodburn Sec. 6, If a Man attack another of Malice fore-thought, in order to 
— + murder him with a Bill, or any other ſuch like Inſtrument, which cannot 
rnong Tonk but endanger the Maiming him, and in fuch Attack happen not to kill, but 
bes, J eo. I, 

e thoſe who were his Abettors, Cc. and it ſhall be left to the Jury on the 
quently a malicieus Iptent to maim as well as to kill, in which Caſe thei 
Offence is within the Statute, tho the primary Intention was Murder. 


CHAP. XI v. 
Of Offences againſt Records. 


1 Sed. I, T Common: Law the imbeziling, defacing,. or altering any 

2H. HE C. | Record, without due Authority, was an Offence highly pu- 

646. to 648. J niſhable by Fine and Impriſonment, &c. and in many Caſes it was made 
Felony by the following Clauſe of 8 H. 6. 12. 

Sec. 2. It is ordered, That if any Record or Parcel of the fame, Writ, 

Return, Panel, Proceſs, or Warrant of Attorney, in the King's Courts of 

Chancery, Exchequer, the one Bench or the other, or in his Treaſury, be 

willingly floln, taken away, withdrawn, or avoided, by any Clerk, or by other 

Perſon, becauſe whereof any Judgment ſhall be reverſed : That fuch Stealer, 

Taker-away, Withdrawer, or Avoider, their Procurators, Counſelhors, and 

Abettors, thereof indicted, and by Proceſs thereupon mage, thereof duly con- 

vid by their own Confeſſion, or by Inqueſt to be taken of lawful Men, (where- 

of the one half, ſhall be of the Men of any Court of the ſame Courts, and the 

ether half cf other). ſhall be judged for Felons, and fhall incur the Pain of 


* 


Felony: And that the Fudges of the ſaid Courts, of the one Bench or of the 


other, have Power to. hear and determine ſuch Defaults before them, and 
thereof to make due Puniſhment, as afore 1s ſaid. 


- a - eat 


In 


aims, becauſe they do not weaken, but only 


Majeſty's Subject, That then and in every fuch Caſe the 
Perſon or Perſons ſo offending, their Counſellors, Aiders and Abettors,, 


only to maim him, he may be indicted on this Statute, together with all 


Evidence, whether there were a Deſign to murder by maiming, and conſe- 


* 


% 
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in either County. 


Chap. 4 3 3 Offences againſt Records. b 113 


In the Conſtruction of this Clauſe, it hath been holden : Z lat. 71. 

Sect. 3. I. That it extends only to the Courts which are expreſly 1 H. H. P. c. 
named ; and to the Court of Chancery, ſo far only as it proceeds according 649 0 652. 
to the Courſe of the Common Law. | ep 

Sect. 4. II. That it extends not to ſuch Offence by the Judges of any 3 Inft. 72. 
Court ; for whereas it begins with expreſly naming Clerks which are inferior 
to them, it ſhall not be intended to include them under the general Words 
following; however by 8 R. 2. 4. Judges as well as Clerks are to pay a 
Fine to the King, and make Satisfaction to the Party for falſiy entring : R. 3. 10. 


Pleas or raſing Rolls, or changing YVerdits, to the Diſheriſon of any one; And 3 Mod. 66, 


they are highly puniſhable at Common Law for other Offences of like Na- > re__ 


* 


ture, as for inſerting a Bill of Indictment not found by the Jury among Con. Bro. 
thoſe which were found, and ſuch like. And Juſtice Ingham in the Reign * * 
of Edward the firſt was fined eight hundred Marks, for raiſing a Fine of . got 
thirteen Shillings and four Pence ſet on a poor man, and making it ſix Shil- 3 Inſt. 72. 
lings and eight Pence, | 

Sect. 5. III. That not only ſuch an Alteration whereby a Judgment is 
actually reverſed, but alſo ſuch whereby it is reverſible, whether it were 


made before or after the Judgment was given, or whether it be or be not 


afterwards amended by the Court, is within this Act; for thoſe Words Rol. Re. 81. 
in the Statute whereby any Judgment ſhall be reverſed, are taken to have | 
the ſame Purport, as if it were ſaid, whereby any Judgment ſhall be an- 

pulled, or loſe its Force or Effect; for it is plain, That the Statute can- 

not intend that the Judgment muſt be actually reverſed by. Writ of Error, 

becauſe it ſpeaks of ſtealing or carrying away, or avoiding of Records, 

which makes it impoſſible that the Judgment ſhould be reverſed at all, 

becauſe no Writ of Error can remove a Judgment which appears not, 

And it has been holden, That if A. B. be outlawed by the Name of A. C. 2 R. 3. 16; 


and afterwards the Record be raſed, and A. B. inſerted, the Offence is 3 


within the Statute, becauſe the Record againſt A. C. is annulled, and the 11Rep 34. b. 


Judgment prevented, which might have been given. on a Writ of Error 
for this Defect. | 


Sef, 6. IV. If the Offence were committed partly in one County and 2 R. 3. 10. b. 
partly in another, but not ſo as to amount to a complete Offence within the g. p. . PL 


Statute in either, That the Party cannot be indicted for a Felony, becaule 3 Inft. 73. 
the Counties cannot join in an Indictment, and that which is done in one 
cannot be found in another, but that he may be indicted for a Miſpriſion 


Se. 7. V. That the Act, by making thoſe who are Acceſſary before the Z ne 75. 
Fact principal Felons, does not mean any way to favour thoſe who are Ac- es gs 
ceſſary after, but to leave them to the general Conſtruction of the Law. 

Sect. 8, VI. That by the laſt Clauſe of the Act, the Juſtices of either; 16, 74. 
Bench have a concurrent Authority, and that they which ſhall firſt enquire. 
ſhall proceed ; and that if the Offence were committed in the County 
where the Benches ſit, they need no other Commiſſion ; but if it were 
done in another County, that they muſt have a ſpecial Commiſſion : And); laſt. 72. 
if in London, that they ſhall have a Commiſſion in which the Mayor ſhall * K. 3. 11. 4 
be omitted, for the Charters of the City, which require that he ſhall be 
a Principal in every Commiſſion, extend not to ſuch Cauſes which are ſpe- 
cially limited to particular Judges, 5 pee 

Sect. 9. By 21 Fac. 1. 26. I is made Felony without the Benefit of Clergy, 
but not jo as to corrupt the Blood, to acknowledge or procure to be acknowledged, 
any Fine, Recovery, Deedenrolled, Statute, Recognizance, Bail, or Judgment in 
the Name of any other Perſon or Perſons not privy or conſenting to the ſame. [ 54.] 

Ge | | Sect, 10. 
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2 Jon. 64. 
Contra in 
Neport of the 
ſame Caſe. 


Of Offences by Purveyers. 


$28. 10. In the Conſtruction hereof it has been holden, That if a Man 
perſonate another in the County of A. in putting in, Bail before a Judge, 
and the Bail be filed in the County of B. the Trial ſhall be in the County 


1 Ven. 301, of A. Alſo it ſeems the bare perſonating of Bail before a Judge is no Felony, 


302: 


1 Ven. 302. 


unleſs the Bail be filed. [55] ] 
Sea, II. 


ſon or Perſons who ſh 


S Book I. 


Alſo it is enacted by 4 & 5 Will. & Mar. 4. That any Per =, 
all before any Commiſſioner authorized to take Bail, by 


Virtue of the ſaid Statute, in Actions depending in the Courts of King's 


Bench, Common Pleas, or Exchequer, repreſent, or perſonate any other, Per- 


* fon or Perſons, whereby the Perſon or Perſons fo. repreſented and perſonated, 


may be liable to the Payment of any Sum or Sums of Money, or Debt, or Da- 


mages to be recovered in the ſame Suit or Aion, wherein ſuch Perſon or Per- 
ſons are repreſented and per ſonated, as if they 
into the ſame, being lawfully convicted thereof, ſhall be adjudged Felons. 


. 
* 8 1 8 Dy TM 
* — 


CHAP. AV. 
Of Offences relating 70 Cattle. 


— 


bad really acknowledged and entered 


Y 22 & 23 Car. 2. 7. it is made Felony, Maliciouſly, unlawfully, and 
willingly, to kill or deſtroy any Hor es, Sheep, or other Cattle of any Per- 

ſon or Per ſons whatſoever in the Night-tome, but Liberty is given to the Offen- 
der to avoid Judgment of Death, by chufing Judgment of Tranſportation for 
ſeven Years ; and any three Fuſtices of Peace for the County, Divifien, City, 
Town corporate, or Place, whereof one to be of the Quorum, are autborijed 


to enquire as well by the Oaths of twelve lawful Men of 


the ſame County, as 


by Examination of Witneſſes upon Oath, or by any lawful Ways or Means, 


iſſue out Warrants, as well for the Summoning of Furors, as for the app 


which to them ſhall ſeem meet, of the ſaid Offences, and in order thereunto to 
pre- 


hending of all Perſons, who ſhall or may be ſuſpected thereof, and to take their 
Examination touching the ſame, as alſo to cauſe all ſuch other Perſons as to them 
ſhall ſeem likely to make Diſcovery thereof, to appear before them, and to give 
Information upon Oath concerning their Knowledge of the Premiſſes, ſo as no 
Perſon ſo to be examined ſhall in any wiſe be proceeded againſt for any Offence 


concerning which he ſhall be ſo examined as a Witneſs, and ſhall 


upon ſuch his 


Examination make a true Diſcovery of : And if any Perſon who ſhall be thought 


likely to make ſuch Diſcovery, being ſummoned by the ſaid Juſtices, refuſe to 
appear, or to be examined as a Witneſs, he may be committed by the ſaid Ju- 
ſlices to the County-Gaol, till be ſhall ſubmit to be examined. Provided, That 
no Perſon ſhall be queſtioned for any Offence againſt the Statute, unleſs he be 
proceeded againſt within fix Months after the Offence committed. | 56.) 
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Of Offences by Purveyors. 


2 Inſt. 5433 Sed. 1, A Neiently the King's Court was ſupplied with Neceſlaries from 


the ancient Demeſnes of the Crown, which were manured 

for that Purpoſe, and in reſpect thereof the Tenants of thoſe Lands had 
many Privileges, which they {till enjoy; but this Method being found to 
4 be 


4 


, I 


_ 


\ 


Chap. 47. e Offences by Putoegars. 8 115 


be trodbleſome and inconvenient, was by Degrebs di ſuſtd, and afterwards 
the King, uſed io appoint oertain Ofhcers to buy in Proviſions for his 
Houſhold, who were called Purveyors, and claimed many Privileges by the 
Prerogative of the Crown, and ſeem to have had the Pte-emption of all Ney tor. 
fuch Vidtuals as were bought by any one to fell again. 

Sect. 2. By Magna Cherta, chap. 21. The King hull nat take the Timber 28 E. 1. ch. 2. 
of any Perſon againſt bis Will, and by many ſubſequent Statutes, ſpyeral Offences 30 E. 3: * 
of Purveyors were made Felonies, as if they took Things above the Value of twelve E. . 
Pence againſt the W ill of the Owner, without Warrant, or without ſuch Appraiſe- 2 Inſt. 82. 
ment as. 93s directed by theje Statutes, or without paying for them, &. Cen 48 v7 

© Sect, 3. But theſe Laws having been found by Experience not to have 1Bulſt 56,9). 
ſufficiently provided againſt the e of Per ous imployed for making see Mo 562, 
Provifions for the King's Houſhold Carriages, and other Purveyance for his 770, 778. 
Mijeſty, and ſeveral Counties having found themſelves obliged to ſubmit to e. 
ſundry Rates and Taxes, and Compoſitions to redeem themtelves from ſuch 
Vexations and Oppreſſions, as it is recited by 12 Car. 2. 24. Par. 12. it was i H. H. p. c. 
enacted by the ſaid Statute, That from thenceforth no Sum or Sums of Mos 644. 
ney, or other Thing ſhall be taken, raiſed, taxed, rated, impafed,: paid, or le- 
vied, for or in regard of any Proviſion, Carriages, or Purveyance for his 
Majeſty, his Heirs or Succeſſors. FE Shit op | 

Sect. 4. And it is farther enacted by the ſaid Statute, Par. 13. That no 
Perſon or Perſons by any Warrant, Commiſſion, or. Authority under the Great 
Seal, or otherwiſe by Colour of buying or making Proviſion or Purveyance for 
his Majeſty, or any Queen of England for the Time being, of of any the 
Children of any King or Queen of England for the Time being, or that ſhall 
be, or for bis, their, or any of thetrr Houſhold, ſball take any Timber, Fuel, 
Cattle, Corn, Grain, Malt, Hay, Straw, Viftnal, Cart, Carriage, or other 
Thing whatſoever, of any the Subjects of bis Majefly, bis Heirs, or Succeſſors, 
without the free and full Conjent of the Owner or Owners thereof, had and ob- 
tainted 40ithdut Menace, or Enforcement; nor ſhall ſummon, warn, take, uſe, or 
require any the ſaid Subjefs to furmfh or find any Horſes, Oxen, or Cattle, 
Carts, Ploughs, Wains, or other Carriages, for the Uſe of his Majeſty, bis 
Heirs or Succefſors, or of any Queen of England, or of any Child, or Chil- 
dren of any of the Kings or Qaeens of England for tbe Time bring, for the 
carrying the Goods of his Majeſty, bis Heirs or Succeſſors, or the ſaid Queens, 
or Children, or any of them, without ſuch full and free Conſent as aforeſaid ; 
any Law, Statute, Cuftom, or Lage to the contrary notwithflanding. 

Sed. 5. And it is farther enacted, Par, 14. That no Pre-emption ſhall be al- 

lowed or claimed in the Behalf of bis Majeſly, or of any of bis Heirs or Succeſſors, 
or of any of. the Queens of England, or MH any of the Children of the Royal Fa- 
wal, for the Time being, in Market or out of Market, but that it be free to all 
and every the Subjects of his Majeſty, to ſell, di . or employ his ſaid Goods to 
any other Perſon or Perſons, as him lifteth ; any Pretence of making Proviſion 
or Purveyance of Victual, Carriages or other Thing for his Majeſty, his Heirs, 
or Succeſſors, or of the faid Qucens, or Children, or any Pretenceof Pre-emption 
in their, or any of their Bebalfs notwithfanding. Andif any Per ſon or Perſons 
ſhall make Proviſion or Purveyance for his Majeſty, his Heirs or Succeſſors,or any 
the Queens, or Children aforeſaid, or impreſs, or take any ſuch Carriages,or other 
Things aforeſaid,on any Pretence or Colour of any Warrant aforeſaid, under the 
Great Seal, or otherwiſe contrary to the Intent hereof, it ſhall be lawful for the 
Juſtices of Peace, or ſuch tao or one of them as dell near, and to the Conſta- 
bles of ſuch Pariſh or Village where ſuch Occaſion ſhall happen, at the Requeſt 
of the Party grieved, to commit, or cauſe to be committed, the Party or Parties 
fo doing and offending, to Gaol, till the next Seſſions, there to be indicted and 
proceeded againſt for the ſame, e. Sef. 6. 


/ 
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by that Statute, and the like was enacted by 1 Fac. 2. 10. in relation to the 
© King's Royal Progreſſes, &c. | 
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5 (NFFENces by Soldiers or Mariners, made Felony by Statute, are 


peachment of her Laws, and the Diſturbance of the Peace and Tranquillity of 


ſome Service, Labour, or other lawful Courſe of Life, without wandering, or 


ful Trade or Courſe of Life, as aforeſaid ; upon Pain, That all Perſons offend- 


limited for his Paſſage, or having ſuch Teſtimonial, ſhall wilfully exceed the 


in all theſe Caſes, every ſuch Af or Acts to be Felony, and the Offenders to ſufer, 
as aforeſaid, without any Benefit of Clergy, 4 


| Of Offences by Soldiers and Mariners, | Book I. 


Sec. 6. But this abſolute and univerſal Reſtraint of all Kinds of Pur- 
veyance having been found by Experience inconvenient, it was enacted by 
13 & 14 Car. 2. 20. which has been often continued by ſubſequent Sta- 
tutes, That the Officers of the Navy may preſs Carriages for the Uſe of 
his Majeſty's Navy and Ordnance, according to the Regulations preſcribed 


CHAP. XLVIII. 
/ Offences by 8 olaiers and Mariners, 


of three Kinds. 


1. Wandering without a Teſtimonial, 
2. Departing from the King's Service without Licence, 
3. Deſtroying a Ship. e eee e 
Sect. 1. The firſt of theſe Offences depends upon 39 El. 17. by which 
it is recited, That divers licentious Perſons contemning both Laws, Magiſtrates, 
and Religion, had uſed to wander up and down 1n all Parts of the Realm, un- 
der the Name of Soldiers and Mariners, abuſing the Title of that honourable 
Profeſſion, to countenanice their wicked Behavicurs, and that ſuch Perſons had 
uſed to aſſemble tbemſelves weaponed in the Highways, and elſewhere in Troops, 
to the great Terror and Aftoniſhment of ber - Majeſty's true Subjects, the Im- 


this Realm: And that many heinous Outrages, Robberies, and horrible Mur- 
ders had been daily committed by ſuch diſſolute Perſons ; And thereupon it is 
enacted, That all idle and wandering Soldiers or Mariners, or idle Perſons 
which ſhall be wandering as Soldiers or Mariners, ſhall ſettle themſelves in 


otherwiſe repair to the Places where they were born, or to their Dwelling- * 
Places if they have any, and there remain, betaking themſelves to ſome law- I 


ing contrary to this Aci, ſhall ſuffer as in caſe of Felony, without Clergy. | 
Sect. 2. And it is farther enacted, That every idle and wandering Soldier 
or Mariner, which, coming from his Captain from the Seas, or from beyond 
the Seas, ſhall not have a Teſtimonial under the Hand of ſome one "hears of 
the Peace, of, or near, the Place where be landed, ſetting down therein the 
Place and Time, where and when he landed, and the Place of his Dwelling or 
Birth, unto which he is to paſs as aforeſaid, and a convenient Time therein 


Time therein limited, above fourteen Days: And alſo, as well every ſuch idle 4 
and wandering Soldier or Mariner, as every other idle Perſon wandering, as E 
Soldier or Mariner, which ſhall at any Time hereafter l or counterfeit 1 
any fuch Tellimonial,” or have with him or them any ſuch Teſtimonial forged, 
or counterfeited as aforeſaid, knowing the ſame to be counterfeited or forged, 


Sec. Y 
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. ' Of Offences by Soldiers and Mariners, 117 


Sed. 3. And it is farther enacted, That it ſhall be lawful for the Juſtices 
of Afizes, Fuſtices of Gaol-Delivery, and the Fuſtices of Peace of every Coun- 
ty, and all fuſtices of Peace in Towns corporate, having Authority to hear and 


. determine Felonies, to hear and determine all ſuch Offences in their general Seſ- 


fions, and to exerute the Offenders, which ſhall be convicted before them, as in 
Caſes of Felony is accuſtomed, except ſome honeſt Freeholder, &c. will take ſuch 
Offender into his Service for one whole Year, and alſo be bound by Recogni- 
zance of ten Pounds, to keep the ſaid Perſon for one whole Year, and bring him 
to the next Seſſions for the Peace and Gaol-Delivery next enſuing after the ſaid 
Tear ; and if any ſuch Perſon ſo retained, depart within the Year, without the 


Licence of him that ſo retained him, then, to be indicted, tried, and judged as 


a Felon, and not to have'the Benefit of the Clergy, 

Sect. 4. But it is provided by the ſaid Statute, That i, any ſuch idle 
and wandring Perſon, as aforeſaid, ſhall happen to fall jick by the Way, ſo that 
by reaſon of his Weakneſs be cannot travel to his Fourney's End within the Time 
limited within his Teſtimonial, no ſuch Perſon to be within the Danger of this 
Statute, ſo as he ſettle himſelf in ſome lawful Courſe of Life, as aforeſaid, or 
repair, as aforeſaid, to the Place where he was born, or was laſt abiding, 
within convenient Time after the Recovery of his Sickneſs, and there remain 
as aforeſaid, - 5 | | | 

Sect, 5. And it is farther provided by the ſaid Statute, That if ſuch Sol- 
dier or Mariner repairing to his Place of Birth, &c. cannot get work, be 


ſhall be ſet to work by tao Fuſtices of Peace, &c, 


Sect, 6, And it is farther provided, That if ſuch Soldier or Mariner re- 


fort to ſome Fuſtice of the Peace next adjoining to his Place of Landing, or to 
ſuch his direct Way home, and make known unto the ſaid Fuſtice his Poverty; 
that the ſaid Juſtice, upon perfect Notice theresf bad, may licenſe the ſame Sol- 


dier or Mariner to paſs the next and direct Way to the Place where he is to 
repair, and to limit him ſo much Time only, as ſhall be neceſſary for his Travel 
thither ; and that in ſuch Caſe his Licence being ſo made, and he purſuing the 
Form of ſuch his Licence, ſhall and may, for his neceſſary Relief in his Travel, 
aſk and take the Relief that any Perſon ſhall willingly give bim. 

Sect. 7. The ſecond Offence of this Kind, viz, That of departing from; rg. 86. 
the King's Service without Licence, depends upon ſeveral Statutes ; for 6 Co, 27. 


it was enacted by 18 H. 6. 19. that Soldiers retained in the manner pre- Oi Lit. 71. 
Dalt. ca. 107. 


ſcribed by that Ag, departing from their Captains without Licence, ſhall be guil- Ero. Ca. 71. 


ty of Felony ; but this Statute 1s now of little uſe, becauſe the Method of Hutt. 134. 


retaining Soldiers therein referred to, is diſuſed, 


Seck. 8, However by 7 H. 7. 1. and 3 H. 8. 5. ſtill in Force, F any ; 8 


Dalt. ca. 107. 


Soldier, being no Captain, immediately retained with the King, who ſhall be 2 And. 151. 


8 8 | 0 R ; 3 Mod. 12 Ry 
in Wages and retained, or take any Preſt to ſerve the King upon the Sea, or 3. e flo 154 


upon the Land beyond the Sea, depart out of the King's Service, without Li- other Books 
cence of his Captain, he ſhall ſuffer as a Felon, without the Benefit of the above cited, 
Cl!rgy. And all Fuſtices of Peace in every Shire in England, where any ſuch 4% 17 105 
: i | . C. 672 to 
Offenders be taken, have Power to enquire of the ſaid Offences, and the ſame 689, 


to hear and determine, as they may do of Felony, Treſpaſſes, and of other Of- 


fences expreſſedin the King's Commiſſion to them made, as though the ſaid Of- 
Fences were done in the ſame Shire. 


Sec. 9. And by 2 Ed. 6. 2. If any Soldier, ſerving the King in bis 3 _ N 
Wars, in any his Dominions, or on the Seas, or beyond the Seas, or in Scot- . 
land, depart without Licence of the Lieutenant, or Admiral, or Captain, &c. 
with Booty, or otherwiſe, being in the Enemy's Country, or elſewhere in the 
King's Service, or out of any Garriſon where he ſhall be appointed to ſerve, be 
{ball be adjudged a Felon, and excluded from his Clergy ; and the Juſtices of eve- 
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113 Of Offences by Hunters. Book I, 


ry Shire where ſuch Offender ſhall be taken, may enquire of and determine the 


Offence, &c. | i 
Feck. 10. The third Offence of this Kind, vig. That of deſtroying a 
Ship, depends upon 22 & 23 Car. 2. 11. and 1 Anne, St. 2. c. 9. by which 
it is enacted, That if any Captain, Maſter, Mariner or other Officer belong- 
ing to any Ship, ſhall wilfully caſt away, burn, or otherwiſe deſiroy the Ship to 
which he belongeth, or procure the ſame to be done, to the Prejudice of the 
Owner or Owners thereof, or of any Merchant or Merchants that ſhall load 
Goods thereon, he ſhall ſuffer as a Felon, without the Benefit of Clergy, and if 
the Offence were committed in the Admiral's Juriſdiction, ſhall be tried in the 


Manner preſcribed by 28 H. 8. 15. [58] [59] iq 


CHA P. ALIA. 


Of Offences by Hunters. 


IT is recited by 1 H. 7. 7. That many great Outrages, Murders, Inſurrec- 

: ys tions and Rebellions had often been occaſion d by Perſons in great Numbers, 
1H, H. PC. with painted Faces, Viſors, and otherwiſe diſguiſed, and riotouſiy, and in man- 
656 to 659. ner of War arrayed, bunting as well by Night as by Day; and thereupon it 
is enacted, That as often as Information ſhall be made of any ſuch unlawful 

Huntings by Night, or with painted Faces, to any of the King's Council, or to 

any Fuſtice of Peace of the County, of any Perſon ſuſpected thereof, any of the 

ſame Council, or Fuſtices, to whom ſuch Information ſhall be made, may make a 
Warrant to arreſt ſuch Perſon, and may alſo examine him of the ſaid Hunting, 

and of the ſaid Doers in that Behalf ; and if the ſame Perſon wilfully con- 

ceal the ſaid Huntings, or any Perſon with him defective therein, that then 

the ſame Concealment be Felony ; and if he then confeſs the Truth, and all that 

he ſhall be examined of, and knoweth in that Behalf, that then the ſaid Offerces 

of Huntings be againſt the King but Treſpaſs fineable, by Reaſon of the ſame 
Confeſſion, at the next general Seſſions of the Peace to be holden in the ſame 

County, by the King's Fuſtices of the ſame Seſſions, there to be ſeſſed. And if 

any Reſcous or Diſobedience be made to any Perſon, having Authority to do 
Execution or Juſtice by any ſuch Warrant, by any Perſon, the which fo ſhould 

be arrefted, ſo that the Execution of the ſame Warrant thereby be not had, that 

then the ſame Reſcous and Diſobedience, be Felony ; and if any Perſon or Per- 

ons ſhall. be convict of any ſuch Huntings, with painted Faces, Viſors, or 

_ otherwiſe diſguiſed, to the Intent they ſhould not be known, or of unlawful Hunt- 

ing in Time of Night, that then the ſame Perſon or Perſons ſo convict, to 

have like Punition, as he or they ſhould have, if he or they were convict of 


Felony. 
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Chap. 5 2. Of Offences by Tranſporters of Sheep or Wool. 119 


CHAP. L. 
Of Offences by Forgers of Falſe Deeds. 


BY 5 EI. chap. 14. Fa Man be convitt or condemned of forging or pub- 1 H. H. P. c. 
D liſbing a forged Deed, and after ſuch Conviction or Condemnation, do com- 033 to 686. 
mit the like Offence, he is made guilty of Felony, and excluded from the Be- 

nefit of Clergy ; as ſhall more fully be ſhewn in the Chapter of Forgery, 


CHAP. LL | 
Of Offences by Gaolers. 


Y 14 E. 3. 10. If any Keeper of a Priſon, or Under-keeper, by too great 
Dureſs of Impriſonment, and by Pain, make any Priſoner that he hath 
in his Ward, to become an Appellor againſt his Will, be is guilty of Felony: H. H. p. c. 
And it is ſaid to be no Way material, whether the Approvement be true 640, 641. 
or falſe, or whether the Appellee be acquitted or condemned; but at Law S. P. C. 36. C. 
this Offence was eſteemed a Miſpriſion only, unleſs the Appellee were hanged, ? EPS 
by Reaſon of the Appeal. | 


CHAT Ut 
Of Offences by Tranſporters of Sheep or Wool. 


Se#, 1. D ſome old Statutes, and 13 C 14 Car. 2. 18. the Exportation 3 ft 95.96. 
| of Wool was made Felony ; but by 7 & 8 V. 3. 28. it is re- 5 
duced to a Miſdemeanour only, and it is ſubjected to ſevere Penalties by 7 & 8 W. z. 
many late Statutes. [60] oh 4 1 
Sect. 2. It is enacted by 8 El. 3. That no Perſon or Perſons (hall bring, cap. 40. 
deliver, ſend, receive, or take, or procure to be brought, delivered, ſent, or 11 & 12 W. z. 
received into any Ship or Bottom, any Rams, Sheep or Lambs, or any Manner P. d. 
of other Kind of Sheep, being alive, to be carried and conveyed out of this 
Realm of England, Wales, or Ireland, or out of any of the King's Domi- 
nions, on Pain that every ſuch Perſon or Perſons, their Aiders, Abettors, 
Procurers and Comforters, ſhall for the firſ# Offence forfeit all his Goods for 
ever, whereof” the one Motety (hall be to the King, the other Moiety to him 
that will ſue for the ſame : And farther, That every ſuch Offender ſhall ſuffer 
Impriſenment by the Space of one whole Year, without Bail or Mainprize, 
and at the Year's End, ſhall in ſome open Market-Town, in the Fulneſs of the 


' Market, on the Market-Day, have his left Hand cut off, and that to be nailed 
E up 
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Of Offences by Egyptians. Book I. 


up, in the openeſt Place of ſuch Market ; and that every Perſon or Perſons 


 eftſoons offending againſt this Statute, ſhall be adjuaged a Felon, &c. 


CHAP. ILIII. 
Of Offences by & ervants. 


F is recited by 33 H. 6. 1. That divers Houſhold-Servants, as well of 
Lords, as of other Perſons of good Degree, had then of late, ſhortly after 
the Death of their ſaid Lords and. Maſters, violently, and riotoufly taken 
and ſpoiled the Goods which were of their ſaid Lords and Maſters at the Time 
of their Death, and the ſame diſtributed among themſelves ; and thereupon it 
is enacted, That after Information made to the Chancellor by the Executors 
of any ſuch Perſon, or two of them, of ſuch Riot, Taking, and Spoil ; the 
Chancellor, by the Advice of the two Chief Fuſtices, and Chief Baron, or two 
of them, may make out Writs to fiich Sheriffs as (hall be thought neceſſary, 
commanding them to make ſuch Proclamation, as by the ſaid Statute is 
directed, for the Offenders to appear in the King's Bench at ſuch a Day, 
whereupon, if they make Default, they ſhall be attainted of Felony ; but if 
they appear, they ſhall be committed or bailed, till they have anſwered the ſaid 
Executors in ſuch Actions, which the ſaid Executors will declare againſt them, 


or any of them, for the Riot, Taking, and Spoiling aforeſaid, 


. 
Of Offences by Egyptians. 


Y 1@ 2 Ph. & Mar, 4. All outlandiſh Perſons, called Egyptians, being 
of the Age of thirteen Years, who ſhall be tranſported into this Realm 
of England or Wales, and continue within the ſame by the Space of one 
Month.; and by 5 El. 20. All Perſons being of the Age of fourteen Years, 
who ſhall be ſeen or found within this Realm of England or Wales, in any 
Company or Fellowſhip of Vagabonds, commonly called, or calling themſelves, 
Egyptians, or counterfeiting, transforming, or diſguiſing themſelves by their 
Apparel, Speech, or other Behaviour, like unto ſuch Vagabonds, commonly 
called or calling themſelves: Egyptians, and ſhall continue and remain in the 
ame, either at one Time, or at ſeveral Times, by the Space of one Month, 


ſhall ſuffer as Felons, without Benefit of Clergy. 


CHAP, 
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Chap. 56. Of Offences by Treſpaſſers on the Borders. 


- 


CHAP. LV. 


Of Offences by Cutters of Pow-dike. 


T is recited by 22 H. 8. 11. which was repealed by 1 Ed. 6. and revived 
1 by 28 3 Ph. & Mar. 19. That divers Perſins had maliciouſly at ſundry 
Times cut down, and brojen up, divers Parts of the Dike, called the new Pow- 
dike in Marſhland, in the County of Norfolk, and the Broken Dike, otherwiſe 
called Oldfelde-Dike, 5y Marſhland, in the Iſie of Ely, in the County of Cam- 
bridge: By reaſon whereof the Ground within the Country of Marſhland in 
the Counties aforeſaid, bad been many Times drowned ; and the Inhabitants had 
not only been put to great Charges and Expences, but alſo had loft much Cattle, 
and alſo many People had been drowned in their Beds : and thereupon it is 
enacted, That every ſuch perverſe and malicious cutting down, and breaking 
up of, any Part or Parts of the ſaid Dikes, or of any other Bank, being Par- 


cel of the Rind and uttermoſt Part of the ſaid Country of Marſhland, by any 


Perſon or Perſons, otherwiſe than in working upon the ſaid Bank or Dikes, 
for the repairing, fortiſying, and amending of the ſame, ſhall be adjudged Fe= 
hony, and that the Juſtices of Peaee of the ſaid Counties of Norfolk and 


Cambridge, within the ſaid e, ſhall have full Power at their Seſſions to 


cauſe Enquiry to be made of every ſuch Offence, to award like Proceſs, Judg- 
ment and execution, as they bave uſed to do upon other Felonies, being Felony 


Dat Common Law. [61.] 


5 CHAP. LI. 
Of Offences by Treſpaſſers on the Borders, and Rioters. 


T is recited by 43 El. 13. That then of late Years many of the Queen's 

Subjects dwelling in the Counties of Cumberland, Weſtmorland, and the 
Biſbopric of Durham, had been taken, ſome from their own Houfes, and other 
in travelling on the Highway, or otherwiſe, and been carried away as Priſoners, 
and kept barbarouſly, and cruelly, until they had been redeemed by great Ran- 
foms ; and alſo, that then of late Time there had been many Incurſions, Rob- 
beries and burning and ſpoiling of Towns, Villages, and Houſes, within the ſaid 
Counties ſo that divers of the Queen's Subjects, in the ſaid Counties, had been 
enforced to pay a certain Rate of Money, Corn, Cattle, or other Conſideration, 


commonly called Black-mail, to divers inhabiting upon or near the Borders, 5. 


ing Men of Name, and friended and allied with divers in thoſe Parts, Who 
were commonly known to be great Robbers, and Spoil-Takers, within the ſaid 
Counties, to the End thereby to be by them protected from the Danger of ſuch 
as uſed to rob and ſteal in thoſe Parts; and thereupon it is enacted, That 
whoſoever ſhall at any Time hereafter, without good and lawful Warrant or Au- 
thority, take any of her Majeſty's Subjects againſt bis or their Will or Wills, and 
carry them out of the ſame Counties, or detain, force, or impriſon him or them, 
as Priſoners, or againſt his or their Wills, to ranſon them, or to make Prey or 
| a I 1 SPoii 
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Spoil of bis or their Perſon, or Goods, upon deadiy Feud or otherwiſe : Or whc- 
ſoever ſhall be privy, conſenting, aiding, or aſſiſting unto any ſuch Taking, De- 
taining, or Carrying away, or procure the Taking, Detaining or Carrying away, 
of any ſuch Perſon or Perſons, Priſoners as aforeſaid: Or whoſoever ſhall tae, 
receive, or carry, to the uſe of himſelf, or wittingly to the uſe of any other, 


any Money, Corn, Cattle, or other Conſideration, commonly called Black-mat!, 


for the protecting, or defending of bim or them, or his or their Lands, Tenements, 
Goods, or Chattels, from ſuch Thefts, Spoils, and Robberies, as is afcreſatd : 
Or whoſrever ſhall give any ſuch Money, Corn, Cattle, or other Conſideration, 
called Black-mail, for ſuch Protection as is aforeſaid, and ſhall be of the ſaid 
ſeveral Offences, or of any of them, indicted and lawfully convicted, or ſhall 
and mute, or ſhall challenge peremptorily abcve the Number of twenty before 


the Juſtices of Aſſizes, Juſtices of yrs 47g” Juſtices of Oyer and Ter- 


miner, or Juſtices of Peace, within any of the faid Counties, at ſome of their 
general Seſſions, within fome of the ſaid Counties to be holden, fhall be reputed, 


adjudged, and taken to be as Felons, and ſhall ſuffer Pains of. Death, without | 


any Benefit of Clergy, &c. - 
Infra Ch. 65, Notorious Rioters in ſome Caſes, are made guilty of Felony by 1 Geo. 1. 
Sect. 56, Kc. c. 5. as is ſhewn at large in the Chapter of Riots. | 
For the Suppreſſion of Thieves and Robbers called Moſs-Troopers, 
ſee 13 & 14 Ca. 2. 22. which is continued by 12 Anne, Stat. I. c. 10. 
for eleven Years, and from thence to the End of the firſt Seſſions of the 


next Parliament. [62.] | e — 
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CHAP. LVIL 
Of Offences by Bankrupts. 


* Expired, Fec7. | T is enacted by * 4 Anne, 17. which was continued by 7 A@ for 
Cay. 1 ſeven Years, and from thence to the End of the next Seliion, 
That if any. Perſon or Perſons who after the 24th of June 1706, Dall become 


Bankrupt, and againſt whom a Commiſion of Bankrupt ſhall be awvarded, fhatt 


asf 


Place of abode of ſuch Perſon or Perſons, aud Notice given in the Gazette, that 
ſuch Commiſſion is iſſued, and of the Time and Place of Meeting of the Com- 
miſfioners, ſurrender him, her, or themſelves to the ſaid Comm: rere or fome 
of them, and fubmit to be examined, from Time to Time upen Oath, by and 
before the ſaid Commiſſioners, or the major Part of them, and in all Things 
conform to the ſeveral Statutes which had then been made concerning Rankrupts, 


not within thirty Days next after Notice thereof in Writing left at the uſual 


and alſo upon ſuch Examination fully and truly diſcleſe and diſcover, bow, and 


in what manner, and to whom, and upon what Conſideration, he, fhe, or they, 
bath or have diſpoſed, aſſigned or transferred, any of his, her, or their Goods, 


Wares, Merchandizes, Money, or other effefs, or Eſtate, and all Books, Pa- 
pers and Writings, relating thereunto, of which he, ſhe, or they were poſſeſſed, 


or in or to which he, ſhe, or they, were any way intereſied, or intitled, or which 
any Perſon or Perſons had, hath, or have had, in Truſt for him, ber er them, 
or for his, ber, or their Uſe, at any Time before or after the iſſuing out of the 
laid Commiſfion, and alſo deliver up unto the ſaid Commiſſioners, or the mejor 


Part of the Commiſſioners by the ſaid Commiſſion authorized, all ſuch Part of 


bis, her, or their, the ſaid Bankrupts Goods, Wares, Merchandizcs, E. feds 
and Eſtate, and all Books, Papers and Writings relating thereunto, as at the 
Time of ſuch Examination ſhall be in his her or their Poſſaſion, Cuſtody, or 
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Chap. 58. Of Offences by Counter feiters of Bank-IVotes, &c. 123 


Power, (his, her, or their Wives and Childrens neceſſary wearing Apparel only 
excepted,) then he, ſhe, or they, the ſaid Bankrupt, in Caſe of any Default or 
awful Omiſſion therein, or in any the Premiſſes, and being thereof lawfully 
convicted by Indict ment or Information, ſhall ſuffer as a Felon, without the 
Benefit of Clergy. wy 

S2&. 2. But it is provided by the ſaid Statute, That the Lord Chancellor 
may enlarge the Time for ſuch Perſons ſurrendering themſelves, and diſcovering 
their Eflates, for any Time as he ſhall think fit, not exceeding fixty Days, ſo as 
fuch Order for ſo enlarging the Time, be made five Days before the Time on 
which ſuch Perſons were ſo to ſurrender themſelves, &c, 

Sef. 3. And it is farther enacted by 5 Anne, 22. That if any Perſon or 
Perſons who ſhall become Bankrupt, or any other Perſon or Perſons, by or 
with his, her, or their Order, Conſent, or Privity, ſhall after the 25th of 
April 1707. remove, carry. away, conceal, deſtroy, or imbexil any of the 
Goods, Wares, Merchandizes, Moncys, or Effects, whereof be, ſhe or they, or 
any Perſon or Perſons in Truſt for him, her, or them, is, or are poſſeſſed, or 
intitled unto, to the Value of twenty Pounds or upwards, or any Books of Ac- 
compts, Bonds, Bills, Notes, Papers or Writings relating thereunto, with In- | | 
tent to defraud his, her, or their Creditors, every ſuch Perſon ſo becoming 
Bankrupt, and being thereof lawfully convicted ſhall ſuffer as a Felon without 


A Benefit of Clergy. [63.] 


* 
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GH AP. LVIII. 


Of Offences by Counter feiters of Bank-Motes, Exchequer-Bills, 
Stamps, South-Sea Bonds, Lottery-Orders, &c. 


Sect. 1. A ND firſt as to Counterfeiters of Bank-Notes, it is enacted by ,, Ge 1. 
8 © Will. 3. 19. Par. 36. That the forging or counterfeiting Ch. 9. Par. 6, 

the Common Seal of the Governor and Company of the Bank of England, or of 
any ſealed Bank- Bill, made or given out in the Name of the ſaid Governor and 
Company, for the Payment of any Sum of Money, or of any Bank-Note of any 
Sort whatſoever, ſigned for the ſaid Governor and Company of the Bank of 
England, or the altering or raſing any Endorſement on any Bank-Bill, or 
Note of any Sort, ſhall be adjudged to be Felony without Benefit of Clergy. 

Sect. 2. Secondly, As to Counterfeiters of Exchequer-Bills, it is enacted, 
by 7 & 8 Will. 3. 31. Par. 78. That if any Perſon or Perſons ſhall forge 
or counterfeit any ſuch Bill of Credit, as by the ſaid Statute the Commiſſioners 
of the Treaſury were authorized to iſſue out, or tender in Payment any forged 
or counterfeited Bill of Credit, or demand Money thereupon at the Exchequer, 
(knowing the Bill ſo tendered, or whereupon the Money ſhall be ſo demanded, 
to be actually forged or Counterfeited) and with Intention to defraud his Majeſty, 
or any other Perſon or Perſons, every ſuch Perſon or Perſons ſo offending ſhall 
be adjudged a Felon, | | 

Sect. 3. And the like was enacted by 8 & 9 Will. 3. 23. in relation to 

the Exchequer-Bills iſſued out by Authority of that Statute, and the 
Offenders ate excluded from the Benefit of the Clergy, as appears from Waſhington's 
Faſhington ; but this Part of the Statute is omitted out of the laſt volume Abr. 513. 
of the Statutes at large. IE 
_ Sect. 4. And it is farther enacted by 5 Anne, 13. Par. 22. That if any 
Perſon or Perſons ſhall forge or counterfeit any Exchequer-Bill to be iſſued by 
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Caſes of Felony, without the Benefit of Clergy. | 


the ſaid Company, or any other Perſon or Perſons, every ſuch Offender ſhall 


Virtue of that Statute, or any Endorſement thereon, or tender in Payment any 
ſuch forged or counterfeit Exchequer-Bull, or with ſuch counterfeit Endorſement, 
or demand to have the ſame exchanged for ready Money by the Governor and 
Company of the Bank of England or their Succeſſors, (knowing the Bill fo 
tendered or demanded to be exchanged, or the Endorſement thereon to be forged 
or counterfeit ) and with intention to defraud her Majeſty, her heirs or Succeſſors, 
or the ſaid Governor and Company, or their Succeſſors, or any Perſon or Per- 
ſons, Body Politick or Corporate, then every ſuch Perſon or Perſons ſo offending, 
(being thereof lawfully convicted) ſhall be adjudged a Felon, and ſuffer as in 
Caſes of Felony, without Benefit of Clergy. 3 

Sect. 5. And the like is enacted by 7 Anne, 7. and alſo by g Anne, 7. 
and by 1 Geo. 1. c. 12. in relation to Exchequer-Bills made forth in Pur- 
ſuance of thoſe Acts. 5 En | 

Sect. 6. As to Counterfeiters of Stamps, it is enacted byg & 10 Will. 3. 
25. Par. 59. That if any Perſon or Perſons whatſcever ſhall counterfeit or forge 
any Stamp or Mark to reſemble any Stamp or Mark which ſhall be provided, 
made or uſed in Purſuance of that A, or ſhall counterfeit or reſemble the Im- 
preſſion of the ſame, upon any Vellum, Parchment or Paper, thereby to defraud 
his Majeſty, his Heirs or Succeſſors, of any of the ſaid Duties upon Vellum, 
Parchment or Paper, or ſhall utter, dend, er fell Vellum, Parchment er 
Paper, with ſuch counterfeit Mark or Marks thereupon, knowing ſuch Mark 
or Marks to be counterfeit, that the Perſon ſo offending being thereof convicted 
in due Form of Law, fhall be judged a Felon, and ſhall ſuffer Death, as in 


Sect. 7. And the like is enacted by 10 Anne, 19, in relation to the Stamps 
to be provided in Purſuance of that Act, with this Addition, That thoſe 
who ſhall privately and fraudulently uſe any Stamps or Marks thereby to defraud 
her Majeſly of any Duty upon Vellum, Parchment or Paper by the ſaid Act 
granted, ſhall be adjudged in hike manner guilty, 

And the like is enacted 10 Anne, 26, and by 12 Anne, q. and alſo by 12 
Anne, 19. in relation to the Stamps or Marks to be provided in Purſuance 
of thoſe Statutes. - ED ; 

Se. 8. As to Counterfeiters of South-Sea Bonds, it is enacted by g 
Anne, 21. That if any Perſon or Perſens ſhall forge or counterfeit the common . 
Seal of the South-Sea Company, or ſhall forge, counterfeit or alter any Bond or I 
Obligation under the common Seal of the ſaid Company, or ſhall offer to diſpoſe of, I 
or pay away any ſuch forged, counterfeited, or altered Bond, (knowing the 
ſame to be ſuch) or ſhall demand the Money therein contained, or pretended to be 
due thereon, or any Part thereof, of the ſaid Company, or any of their Officers, 
knowing the ſame to be forged, counterfeited or altered, with Intent to defraud 


ſuffer as a Felon without the Benefit of Clergy. 

Sect. 9. As to Counterfeiters of Lottery-Orders, it is enacted by 12 
Anne, 2. That if any Perſon or Perſons ſhall forge or counterfeit any Lottery- 
Order, made in Purſuance of 9 Annæ, 6 or 23. or 10 Annæ, 19 or 26, or alter 
the Number or principal Sum of any ſuch Order, or counterfeit the Hand cf 
any Perſon to ſuch Order, thereby to procure a fraudulent Aſſignment, or ſell 
any ſuch Order, knowing the ſame to be forged or counterfeit, or knowing that 
the Name of the Owner is forged, in order to procure ſuch fraudulent Afſign- 
ment; then all and every ſuch Perſon or Perſons being thereof convict, ſhall 
ſuffer as in Caſes of Felony, without Benefit of Clergy. 

Forother Forgeries relating to publick Securities, ſee the Additions from 
Number[63]to[69] And for other Felonies by later Statutes, ſee the Addi- 
tions from { 8] to [89] See alſo the Chapters of Perjury and Forgery, infra. 23 

CHAP. 


2 * 
& — 2 r 8 88 e Gi a+ 7 Hd dl r 
enen , . a nnd I Ia 4 
» a Pe pls. Ee A rs S Maps 4 ; . 
JIGEEWE. £1,290 8 Den — 5 


3 
* 


"= 


——— 


: 1 


3 


been ſtolen, is no Offence at all, unleſs ſome Favour be ſhewn to the Thief. 42 Af. pl. 5 


Of 1M, 72 on of Felony, . 


Gun ES more immediately againſt the subject, not capital, are 
either Miſpriſion of Felony, or other inferior Offences. 


Hecß. 1. It is ſaid, That every Felony includes Miſpriſion of Felony, 652, 508. 


and may be proceeded againſt as a Miſpriſion only, if the King pleale, as Bro. Treaſ. 25. 
hath been (hewn already in Chapter 20. | 1 is 
Sec. 2. But generally Miſpriſion of Felony is taken for a Concealment x p C. is 
of Felony, or a procuring' of the Concealment thereof, whether it be Fe- S. P. C. 3). e. 
Flony by the Common Law, or by Statute, [81] 3 Inſt. 139. 


Sea. 3. For this Offence every common Perſon is puniſhable by Fine Bro. Treaſ 25. 


and Impriſonment at Common Law, And by the Statute of Weſtm. 1. 9. 

If the Sheriff, Coroner, or any other Baihff within @ Franciſe or without, 3 laſt, 173, 
for Reward or jor Prayer, or for Fear, or for any manner of Affinity, 

conceal, conſent, or procure to conceal the Felonies done in their Liberties ; or 
otherwiſe will not attach nor arreſt ſuch Felons (there as they may) or otherwiſe 

will not do their Office, for Favour borne to ſuch Miſ-doers, and be attainted 

thereof, they ſhall have one Year's Impriſonment, and after make a grievous 

Fine at the King's Pleaſure, if they have wherewith ; and if they bave not 


whereof, they ſhall have Impriſonment of three Years, © 


Sect. 4. By 3 H. 7. 1. The Juſtices of the Peace of every Shire of this 
Realm, for the Time being, may take by their Diſcretion an Inqueſt, where- 
of every Man ſhall have Lands and Tenements to the yearly Value of forty 
Shillings at the leaſt, to enquire of the Concealments of other Inqueſts taken 
before them, and afore other, of fuch Matters and Offences as are to be en- 
quired and preſented afore Fuſtices of the Peace, whereof Complaint ſhall be made 
by Bill or by Bills, as well within Franchiſe as without. And if any ſuch Con- 

cealment be found of any Inqueſt, as is afore rehearſed, had or made within 
the Year after the ſame Concealment, every Perſon of the ſame Inqueſt to be 
amerced for the Concealment, by Diſcretion of the ſame Fuſtices of the Peace; 
the ſaid Amerciaments to be 72 in plain Seſſions. 


Seck. 5; To this Title of Miſprifion of Felony, That of Theftbote : H. H. P. C. 


ſeems not improperly reducible, which is where one not only knows $19- 


S. P. C. 40. b. 


of a Felony, but takes his Goods again, or other Amends, not to pro- Ch. 43. 
ſecute. | 3 Inſt, 134. 


Sef. 6. This Offence is very nearly allied to Felony, and is ſaid to have H: P. C. 130- 
been anciently puniſhed as ſuch : but at this Day it is puniſhable only with s p. C. 40 b. 


Ranſom and Impriſonment, unleſs it were accompanied with ſome Degree Fitz. Coro. 


of Maintenance given to the Felon, which makes the Party an Acceſlary 215 H. pC. 
after the Fact. | 400. 


| 3 Inſt. 134. 
2 And. 47, 48. Cro. Elis. 536, B. 2. Ch. 2g. Seck. 20, &c- 


Ses. 7. But the bare Taking of one's own Goods again, which have Bro. Coro. 


H. P. C. 130. Cro. El. 486. Pl. 3. 1 Rol. Ab. 67. Pl. 27. Fitz. Aſſiſe 3 46. 
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126 07 Surety of the Peace. ; Book I, 
CHAP. LX. 
Of Surety of the Peace. 


Nferior Offences more immediately againſt the Subject not capital, either 
amount to an actual Diſturbance of the Peace, or do not. | 
And firſt I ſhall conſider ſuch Offences of this Kind, as amount to an 
actual Diſturbance of the Peace: but before I deſcend to the ſeveral Kinds 
thereof, it may not be improper firſt to ſhew what Security may be had 
againſt the Breach of the Peace before it happens; and in order hereto, I 
ſhall examine how the Breach may be ſecured, 


1. By Surety for keeping the Peace. 
2. By Surety for the good Behaviour, 


As to Surety for keeping the Peace, I ſhall confider the following Par- 
ticulars : : 


1. In what Caſes it ought to be taken ex Ofic!o, 
2. At whoſe Requeſt it ought to be granted, 

3. Againſt whom it ought to be granted. 

4. For what Cauſe it is grantable. 1 

5. In what manner it is grantable by the Courts of Chancery and 

King's Bench. | | 

6. In what manner it is grantable by a Juſtice of Peace. 

7. In what manner the Proceſs for it ought to be executed. 

d. How ſuch Proceſs may be ſuperſeded, |. _ 

9. What ought to be the Form of a Recognizance for this Purpoſe. 
10. How ſuch a Recognizance may be diſcharged, 
11. How ſuch a Recognizance ought to be certified and proceeded upon, 


12. How it may be forfeited. 


Dalt. cap. 4 Sec. 1. As to the firſt Point, viz. In what Caſes Surety of the Peace 


fol. 158, 159.0ught to be taken ex Officio; it ſeems, That any Juſtice of Peace may, 
1 . according to his Diſcretion, bind all thoſe to the Peace, who in his Preſence 
Bro. Peace ſhall make any Affray, or ſhall threaten to kill or beat any Perſon, or ſhall 
8 8, contend together with hot Words, or fhall go about with unuſual Weapons 
— 35, or Attendants, to the Terror of the People; and alſo all ſuch Perſons as 
Dalt. cap. 67. ſhall be known by him to be common Barrators ; and alſo all thoſe who 
8 3 ſhall be brought before him by a Conſtable for a Breach of the Peace in the 
Dalt. cap. 67. Preſence of ſuch Conſtable; and all ſuch Perſons who, having been before 
bound to keep the Peace, ſhall be convicted of having forfeited their Re- 
cognizance. ; 
3 Sect. 2. As to the ſecond Point, viz, At whoſe Requeſt the Surety of 
Lift. 70,70. the Peace ought to be granted; it ſeems agreed at this Day, That all Per- 
Crom. 133. b. ſons whatſoever under the King's Protection, being of ſane Memory, whe- 
134 ther they be natural and good Subjects, or Aliens, or attainted of Treaſon, 
Sc. have a Right to demand ſurety of the Peace. : 
N Sect. 3. But it has been queſtioned, whether Jews or Pagans, or Per- 


Lamb. 80. ſons attainted of Præmunire, have a Right to it or not. 
2 Sec. 4. 


_ 


= 
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Seck. 4. However it is certain, That a Wife may demand it againſt her Dalt. cap. 68 
Huſbaud threatening to beat her outrageouſly, and that a Huſband alſo may Cron. oy b. 
have it againſt his Wife. 4 ts Lev. 128. 
dect. 5. As to the third Point, -viz; Againſt whom the Surety of the N. B.80.f- 
Peace ought to be granted, there ſeems to be no Doubt but that it ought up- Date. cap. 68. 
on a Juſt Cauſe of Complaint to be granted by any Juſtice of Peace, againſt Lamb. 81,82, 
any Perſon whatſoever, under the Degree of Nobility, being of ſane Me- + 134.4 
mory, whether he be 4 Magiſtrate or private Perſon, and whether he be of 
full Age, or under Age, &c. But Infants and Femes Covert ought to find 
Security by their Friends, and not to be bound themſelves; and the ſafeſt see the Books 


Way of proceeding againſt a Peer is by Complaint to the Court of Chancery nw yg 
or King's Bench. 15 — 20. 


Sect. 6. As to the fourth Point, viz. For what Cauſe the Surety of 
the Peace is grantable; it ſeems clear, That, where-ever a Perſon has juſt Palt. cap. 6. 
Cauſe to fear that another will burn his Houſe, or do him a corporal Hurt, Lamb. 82. 
as by killing or beating him, or that he will procure. others to do him ſuch Crom. 135+: 
Miſchief, he may demand the Surety of the Peace againſt ſuch Perſon ; 
and that every Juſtice of Peace is bound to grant it, upon the Party's 
giving him Satisfaction upon Oath, that he is actually under ſuch fear; and 
that he has juſt Cauſe to be ſo, by reaſon of the other's having threatned 
to beat him, or lain in wait for that Purpoſe ; and that he does not require 
it out of Malice, or for Vexation. 5 

Sect. 7. It ſeems alſo the better Opinion, That he who is threatened to Dalc. cap. 67. 
be impriſoned by another, has a Right to demand the Surety of the Peace; Lamb. Eg. 4. 
for every unlawfal Impriſonment is an Aſſault and Wrong to the Perſon of a e 
Manz And the Objection, That one wrongfolly impriſoned may recover Da- Bro. Peace 22. 
mages in an Action, &c. and therefore needs not the Surety of the Peace, is Cem. 134.4. 
as ſtrong in the Caſe of Battery as Impriſonment, and yet there is no doubt, | 
but that one threatened to be ' beaten may demand the Surety of the 
Peace. VNN | 

Sect. 8. As to the fifth Point, viz. In what manner ſuch Surety is 
grantable by the Courts of Chancery and King's Bench, it is enacted by 21 
Jac. 1. 8. That all Proceſs for the Peace or good Behaviour to be granted or See 1 Lev. 52. 
awarded out of the ſame Courts, or either of them, againſt any Perſon or 1 Sid. 67. 
Perſons whatſoever, at the ſuit of, or by the Proſecution of any Perſon or 
Perſons whatſoever, ſhall be void and of none Effect, unleſs ſuch Proceſs ſhall 
be ſo granted or awarded, upon Motion firſt made before the Fudge or Judges 
of the ſame Courts reſpectively, (fitting in open Court, and upon Declaration 
in Writing upon their corporal Oaths, to be then exhibited unto them, by the 
Parties which ſhall deſire ſuch Proceſs) of the Cauſes for which ſuch Proceſs 
ſhall be granted or awarded, by or out of the ſaid Courts reſpectively, and 
unleſs that ſuch Motion and Declaration be mentioned to be made upon the 
back of a Writ ; the ſaid Writings there to be entered and remain of Re- 
cord : And that if it ſhall afterwards appear unto the ſaid Courts, or either 
of them reſpectively, that the Cauſes expreſs d in ſuch Writings, or any of 
them, be untrue, That then the Fudge or Judges of the ſaid Courts, or either 
of them reſpectively, ſhall and may award ſuch Coſts and Damages unto the 
Parties grieved, for their, or any of their wrongful Vexations in that Be- 
half, as they ſhall think fit: And that the Party or Parties ſo offending, 
ſhall and may be committed to Priſon by ſuch Fudge or Judges, until he or 
they pay the ſaid Cofts and Damages. 

Sec. 9. As to the ſixth Point, viz. In what manner ſuch Surety is . H. 5, 8 

grantable by a Juſtice of Peace, it ſeemeth certain, That if the Perſon 9, 10. 
to be bound be in the Preſence of the Juſtice, he may be immediately 2 Kd. 430 


Bro. Mainpr, 
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committed, unleſs he offer Sureties; and from hence it follows, a ferticri, 
That he may be commanded by Word of Mouth to find Sureties, and 
committed for his Diſobedience ; but it is ſaid, That if he be abſent, he 
* * cannot be committed without a Warrant from ſome Juſtice of Peace, in 
3 order to find Sureties, and that ſuch Warrant ought to be under Seal, ard 
to ſhew the Cauſe for which it is granted, and at whoſe Suit, and that it 

may be directed to any indifferent Perſon. 001 12 
Sect. 10. As to the ſeventh Point, viz, In what Manner the Proceſs 
for the Peace ought to be executed; it feems needleſs to give a particular 
Account of the Execution of the Writ of Supplicavit, becauſe J do not 
find that it is much in Uſe at this Day, and therefore I fhall refer the Rea- 
der for this purpoſe to Fitzherbert's Natura Brevium, fol. 80, &c. But as 
to the Execution of a Warrant .of a Juſtice, the following Rules are to 

be obſerved. | | 15 N 3+ 540 

Lamb. 89. Sef. 11. I. It can be executed only by the Perſons to whom it is 
directed, or ſome of them, unleſs it be directed to the Sheriff, who may 
either by Parol, or by Precept in writing, authorize an Officer ſworn and 
known, to ſerve it, but cannot impower any other Perſon without a 

Precept in writing. e e . 
Sef. 12. II. If the Warrant be made in the common Form, directing 
the Officer to cauſe the Party complained of to come before ſome Juſtice of 

Long Quinto, Peace to find ſufficient Surety, &c. and if he ſhall refuſe ſo to do, to con- 
SEd. 4. 12.Þ. yey him immediately to Priſon, without expecting any further Warrant, un- 
B50 Falle Im. til he ſhall willingly do the ſame, Ge. the Officer who ſerves it, before he 
pril. 18. makes any Arreſt, ought firſt to require the Party to go with him, and 
Dalt. cap. 69. find Sureties according to the Parport cf the Warrant, but upon his Re- 


Lamb. 9o, 91. : R 6-3 | 
Crom. 2875 fuſal to do either, he may carry him to the Gaol by Force of the ſame 


5 Co. 59. b. Warrant, without more. e 5 
5 Sect. 13. III. If the Warrant ſpecially direct, that the Party ſhall be 
Dal. fo, 69. brought before the Juſtice who made it, the Officer ought not to carry him 
Bro, Falſ. Im- before any other: But if the Warrant be general, to bring him before any 
22115 . . Juſtice of Peace, &c. the Officer has the Election to bring him before what 
Lamb. 94,9. Juſtice be pleaſes, and may carry him to Priſon for refuſing to find Surety 

before ſuch Juſtice. | 1 55 we 

Sect. 14. As to the eighth Point, vig. How ſuch Procefs may be ſu- 
rſeded ; it is ſaid, That if one who fears that the Surety of the Peace 
Dalt. c. 6g. will be demanded againſt him, find Sureties before any Juſtice of the 
Peace of the ſame County, either before or after a Warrant is iſſued 
againſt him, he may have a Super ſedeas from ſuch Juſtice, which ſhall 
diſcharge him from Arreſt from any other Juſtice, at the Suit of the ſame 
Lamb. 112, Party, for whoſe Security he has given ſuch Surety : Alſo it is ſaid, That 
Ses 2 Bol. A. an Appearance upon a Recognizance for the Peace may be ſuperſeded, 
3 by finding Sureties in the Chancery or King's Bench, and purchafing a 
: Writ teſtifying the ſame. But this Practice having often been abuſed by 
turbulent Perſons, who deſervedly fearing to be bound to the Peace or 
Good Behaviour, by Juſtices of Peace, would procure themſelves to be 
bound thereto in the ſaid Courts, upon inſufficient Sureties, or upon the 
colourable Proſecution of ſome Perſon who would be ready at all Timcs 
to releaſe them at their Pleaſure ; whereupon Writs of Super/edeas had been 
often directed to Juſtices of Peace, commanding them to forbear to atreſt 
the Parties for ſuch Cauſes; by reaſon whereof ſuch turbulent Perſons uſed 
to miſdemean themſelves among their Neighbours with Impuniiy, as it 
is recited by 21 Jac. 1. 8. it is thereupon enacted by the faid Statute, 
That all Writs of Superſedeas, to be granted out of either of the ſuid Courts, 
3 28 | fait 
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hall br: bid, unleſs fuch: Proceſs be granted upon Motion in open Court firſt 2 Chancery 
mad, &c. 2 Potent Suse nl appear unto the J The or 2 ä 
of the game Court Mpecti vely, upon Oath, to be aſſeſſed at five Pounds Lands, | 
or ten Pounds in Gobds, in the Subſidy Book, at the leaſt ; which Oaths, and > 
the Names of Juch: Sureties, with the Places of their Abode, and where they 
and ſo aſſeſſed" in the Subſidy Books, ſhall be entred, and remain of Record in 
the ſame Courts : And unleſs it ſhall alſo firſt appear unto the ſaid Fudge or 
Judges, from whom ſuch. Superſedeas is defired, That the Proceſs of the Pea e, Ty 
or good Behaviour, is proſecuted againſt him or them, defiring ſuch Superſe- 1 
deas bona fide, by ſome Party grieved, in that Court, out of. which ſuch Su- 
perſedeas is defired to be ſo awarded and directed. | WE 1. 
Seb. 1 5. As to the ninth Point, v:z; What ought to be the Form of 
ſach a Recognizance : Tf it be taken in Purſuance of a Writ of Supplica- 
vit, it maſt be wholly*govetned by the Directions of ſuch Writ ; but if 
it be taken before a Juſtice- of Peace, upon a Complaint below, it ſeems Lamb. 100, 
that it may be regulated by the Diſcretion of ſuch Juſtice, ' both as to 101. 
the Number and Sufficiency of the Sureties, and the Largeneſs of the _— 
Sum, and the Continuance of the, Time, for which the. Party ſhall be 
bound; and it hath been ſaid, That a Recognizance to keep the Peace 
as to A; B. for a Year, or for Life, or without expreſſing any certain 
Time, (in which Caſe it ſhall be intended to be for Life) or without 
fixing any Time or Place for the Party's Appearance, or without 
binding him to keep the Peace againſt all the King's People in general, is 
rYood. 1 | os ; e 
8 Sect. 16. However, it ſeems to be the ſafeſt Way to bind the Party to 
appear at the next Seflions of the Peace, and in the mean Time to keep the r 
Peace as to the King, and all his Liege People, eſpecially as to the Party, acc 18 
cording to the common Form of Precedene. . 5 
See. 17. As to the tenth Point, viz, How ſuch a Recognizance may 
be diſcharged, it ſeems agreed, That it may be diſcharged by the Demiſe , Bro. Peace 
of the * King in whoſe Reign it was taken, or of the *-principal Party who i. 
was bound thereby, if it were not forfeited before; alſo it hath been holden, ! = wo 
That it may be diſcharged by the © Releaſe of the Party at whoſe Com- $4, 3 
plaint it was taken, being certified together with it, but this may juſtly 21 Ed. 4. Jo. b. 
be queſtioned, becauſe the Recognizance is not to the Subject, but to N 
- the King, and conſequently cannot be diſcharged by the Subject, who is Lamb. 110, 
not a Party to it; however, ſuch a Releaſe. will be a good Inducement to 8 0 
the Court, to which ſuch a Recognizance ſhall be certified, to diſcharge it ; ; 8 c 
and fo alſo will the Non- Appearance of the Party at whoſe Complaint it Bro. Feace 17. 
was taken, in order to pray the Continuance of it; and yet it is ſaid, That com. 144 b. 
the Seſſions in that Caſe may, in their Diſcretion, refuſe to diſcharge it; 1 H. 7 10. b. 
however, it is certain that ſuch a Recognizance cannot be pardoned, or re- 1 ff. 712. 
leaſed by the King, before it is broken, becauſe the Subject has a Kind of 33 
Intereſt in it; and it is ſaid, That * the Sureties are not diſcharged by their 8. 64. Ch. 37. 
Des but that their Executors, &c, continue bound as their Teſtators, 3 peace 
Ic. were. „ he VV 
Sect. 18. As to the eleventh Point, viz. How ſuch a Recognizance nb 111. 
ought to be certified, and proceeded upon: If it be taken by Force of a 112, Ke. 
Writ of Supplicavit, it needs not be certified till the Juſtice receive a Writ Dalt. ca. 70, 
of Certiorari to that Purpoſe; but if it be taken upon a Complaint below, _ 
it muſt be certified, ſent, or brought to the next Seſſions of the Peace 
by Force of 3 H. 7. 1. that the Party fo bound may be called; and by 
the ſame Statute; F the Party then make Default, the' ſame Default ſball le 
then recorded, and the ſame Recognizance with the Record of the Default, ſhatl NG 
3 | | 1 J yy * Oy 
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Hil, 1 Aro. i & certified into tbe Qhancery, Kings Ben her Exabeguer L However, tothe 
mn” Party have any Excuſe for his not appearimg; it: fem chat ohe Seſſions is 
Combs a- not bound peremptorily to record his Default, but may equitably. cm⁰iader 
greed. of the Reaſonableneſs of ſuch Excuſe ; and it is ſaid, That the Seſſions can- 

not in any Caſe proceed againſta the Party for a Foꝛrfeiture of his Recogni- 
Dal. ch. 71. Zance, either in reſpect of his not appenring, or breaking the Peace, but 
Raym. 169. that the Recognizance in ſuch (Caſe ought to be removed into ſome of the 
cell. A 393: King's Courts of Weſtminſter-Hall, who ſhall proceed by Seire Fiaciar, upon 
Pl. 4. ſuch Recognizance, and not by Indiftment, Sc. 

Sec. 19. It ſeemeth that in a Sc ire Facias upon ſuch a Recagnizance, 
8 22; it is ſufficient to lay the Fact alledged for the Breach thereof, as having been 
done contra pacem, without uſing the Words Ji '& Arms, 1 


Scire Facias 
muſt ſhew the 7+ 1114) | „fd 6 20H} 
Day on which the Seffions was bolden, till which the Party was hound to keep the Peace, Cro. Ca, 139. 
0. Peine 20. © Sef?, 20, As to the twelfth Point, vis. How ſuch Recognizmmce may 
Lab. 127, be forfeited, there is no doubt but that it may be for feited by any ac- 
128. tual Violence to the Perſon of another, whether it be done by the Party 
himſelf, or by others thro' his Procurement, as Manſlaughter, Rape, Rob- 
„ Ihprfonmentg Ic — PHD 5 Moe 
Lin ris © Seck. 21. Alſo it has been holden, That it may be forfeited by any 
de. Treaſon againſt the Perſon of the King, and alſo by any unlawful Aſſem- 
Dalt. ch. 72. bly in Terrorem populi, and even by Words directly tending to a Breach 
ſrems other. of the Peace, as by challenging one to figbt, or, in his Preſence, threatning 
wiſe. to beat him, &c. Cn . = "IKE 
18 Ed.4.28.a. J FG 115 JJ)ͥͥͤ ᷣͤùͤlʒ᷑ñn pp] kw! 
2 Ed.4: 71 Cro. Ca. 498, 459. See the Books cited in the following Section, and 2 R. A. 545. Pl. 2, 3, 4, 5. 6, 
7.85. 547 $43» | | | 
Seck. 22, However, it ſeems that it ſhall not be forfeited by bare Words 
of Heat and Choler, as the calling a Man Knave, Teller of Lies, Raſcal, 
or Drunkard; for though ſuch Words may 3 a cholerick Man to 
. El os. bteak the Peace, yet they do not directly challenge him to jt, nor does it 
Cro. El. 86 appear that the Speaker defigned to carry his Refentment any farther : And 
Mo: 249. p ; ; 
2 Bal. Re. it has been faid, That even a Recognizance for the good Behaviour, ſhall 
. we: 327: not be forfeited for ſuch Words; from whence it follows d fortiori, That 
Infra Ch. 61. 2 Recognizance for the Peace ſhall not. | 7 


25 Ses. 23. Alſo there are ſome actual Affaults on the Perſon of another, 
22 Ed. 4. 6. which do not amount to a Forfeiture of ſuch a Recognizance ; as if if an? 
2. 28 Officer, having a Warrant againſt one who will not ſuffer himſelf to be 
Crom. 136. b. arreſted, beat or wound him in the Attempt to take him; or if a“ Pa- 
« 38 H.6. 25. rent in a reaſonable Manner chaſtiſe his Child, or a Maſter his Servant, 
1 29.17% <being actually in his Service at the Time; or' a *Schoolmaſter his 
4. p. C. 31, Scholar, or a * Gagler his Priſoner, or even a Huſband his Wife, as 
1 Ka. 4 6. ſome ſay; or if ® one confine a Friend who is mad, and bind, and beat 
Dal. ca. 52, him, &c. in ſuch a Manner as is proper in ſuch Circumſtances; or if a 
f Crom- 26 b. Man h force a Sword from one who offers to kill another therewith ; or 
18 80 F. if a Man gently lay his Hands upon another, and thereby ſtay him from 
Hetley 149. inciting a Dog againſt a third Perſon ; or if I beat one (without * woun- 
Contra 1,53: ding him, or throwing at him a dangerous Weapon) who wrongfully 
2 FA endeavours with Violence to diſpoſſeſs me of my Land, or Goods ; or 
2R.A.546.C. the Goods of another delivered to me to be kept for him, and will not 
nt clit upon my laying my Hands gently on him, and diſturbing him 3 
2 R. A.; r.if a Man beat, or, as ome ſay, wound, or meim one who makes an 
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2 R. A. 546. © 
Pl. 35 59. E. 1 = . | , 5 : . Ne 
i 3 H. 4. 6. b. 3. Lutw. 1483, Cro:\Ja. 236. Co. Ca 138. 19 H. 6. 31. b. ro E. 4. 6. b. 1 Ed. 4. 28.b. 
Kellw. 92. a. Yelv. 172. 2 R. A. 547. E. 1, 2. 548. Pl. 2, 3, 4+ 5» 6, 7. 349. P. 9, 10, 11. Pult. 5,6. Crom. 
137. a. Dal. ca. 72. Infra Ch. 64. S. f. * 2 R. A. 548. Pl. 4, 8. 141 Aſſ. 21. 27 Ed. z. 94. a. 
25 Ed. 3. 42. a. 8 H. 4. 8. a. b. 9 Ed. 4. 48. b. 12 Ed. 4. 6. a. Bro. de Tort Demeſne 57. 1 Sid. 246. Kely. 128. 4 
2 R. A. 547. F. Pl. 1, 2, 3, 4. 1 Keb. 884, 921. 2 Inſt. 316. 7 
4 Aſſault Z 
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Aſſuult upon his Perſon, or that of his Wike, Parent, Child, or Malter; :35 H. 6. fo. b. 
eſpecially if it appear that he did all he could to avoid fighting before he . 
gave the Wound; or if a Mane fight with or beat one who attempts to kill a. b. 66. 3. 
any Stranger; or if a -Man-even '© threaten to kill one who puts bim in Fear 1 Ed. 4. 6.2. 
of Death in fuch a Place where he cannot ſafely fly from Him; or if one 1 2 78 
imprifon thoſe whom te ſees fighting, till the Rent is over. K. A. 546. 
2K. 8. b. 2 H. 6. 18. b. 10Ed 4. 6. b. 42 Kol. Ab. 359 E. 23 E. 44 b. 
Sect. 24. According to ſome Opinions, a * Maſter. ſhall not forfeit ſuch *2 R. A. 546. 
a Recogizance for beating another in Defence of his Servant, but it is ſaid, . 
That a Servant is liable to ſuch Forfeiture for beating another in Defence 66. a. 
of his Maſter's Son, tho he were commanded by the Maſter ſo to do, be- _ u 
caufe he is not a Servant to the Son; and for the like Reaſon it is ſaid, That rag Ed. 4. 
a b Tenant ſhall incur the like Forfeiture for beating another in Defence of 48. b. 
his Landlord, &c, _ RE Salk, 407. * 
Bro, Treſp. 189, #Dalt. ch. 73. I amb. 129. 


Sec. 25. But it ſeems agreed, That no one ſhall forfeit ſuch a Re- Crom. 136 b. 
cognizance by a bare Treſpaſs on another's Lands, or Goods, unleſs it be ac- S8 35 
companied with ſome Violence to the Perſon. 1 8 40. 

Sect. 26, And it ſeems to be the better Opinion, That a Man is in no | 
Danger of ſuch a Forfeiture from any Hurt done to another, by playing Dalt- ca. 22: 
at Cudgels, or ſuch like Sport, by Conſent, becauſe the Intent of the 00 I 
Parties ſeems no way, unlawful, but rather commendable, and tending Fitz. Bar. 244. 
mutually to promote Activity and Courage; yet it is ſaid, That he who 

wounds another in fighting with naked Swords, does in ſtrictneſs forfeit 
ſuch a Recognizance, becauſe no Conſent can make fo dangerous a Diverſion 
lawful. | 5 | | 

Se. 27. But it ſeemeth, That a Man ſhall not forfeit füch Recogni- Ho. ;: 

 Zance, by a Hurt done to another merely thro' Negligence, or Miſchance ; 2R.A.548.0% 
as where one Soldier hurts another by diſcharging a Gun in Exerciſe, without 
ſufficient Caution; for notwithſtanding ſuch Perſon muſt, in a Civil Action, 
give the other Satisfaction for the Damage occaſioned by his Want of Care, 
et he ſeems not to have offended againſt the Purport of ſuch a Recogni- 
zance, unleſs he be guilty of ſome wilful Breach of the Peace, | 
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An i 
Of Surety for the Good Behaviour. 


\ ND now weare come to Surety for the Good Behaviour, which being 
A of great Affinity with Surety of the Peace, both as to the Manner in 
Which it is to be taken, ſuperſeded, and diſcharged, &c. ſeems not to re- 
quite a particular Conſideration, ſave only as to the following Points, 
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1. For what Miſbehaviours it is to be required. 
2, For what it ſhall be forfeited, 


Ses. 1. As to the firſt Point, it is to be obſerved, That by 34 Ed. 3. 1. 

Fuftices of Peace are impowered to refrain Offenders, Rioters, and all other Bar- 
rators, and to purſue, arreſt, take, and chaſtiſe them, according to their Treſ- 
þafs, or Offence ; and to cauſe them to be impriſoned, and duly puniſhed according 
| fo 
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Of Surety for the God Behaviour. Book I; 


to the Laws and Cuſtoms of the Realm, and according to that which to them 
ſhall ſeem beſt to do by their Diſcretions, and good Aduiſement, and alſo to in- 
form them, and to enquire of all thoſe who have been Pillors and Robbers in 
| the Parts beyond the Sea, and be now come again, and go wandring, and will 
| not labour as they were wont in Times paſt, and to take and arreſt all thoſe, 
nd by Indiftment or by Suſpicion, and to put them in Priſon, 


| that they may fi 
and to take of all them that be not of good Fame, where they ſhall be found, 


ſufficient Surety and Mainprize of their good Behaviour towards the King 
and his People, and the other duly to puniſh, to the Intent that the People be 


ſuch Rioters troubled nor endamaged, nor the Peace blemiſbed, nor 


not 
rot: iy nor others paſſing by the Highways of the Realm diſturbed, nor 


put in the Peril which may happen of ſuch Offenders. b 
SF, 2. In the Conſtruction hereof there ſeem to have been ſome 


NE 4. Opinions, that the Statute, ſpeaking of thoſe that be not of good Fame, 
es "means only ſuch as are defamed, and juſtly ſuſpected that they intend to 
break the Peace, and that it does not any Way extend to thoſe who are 
guilty of other Miſbehaviours not relating to the Peace but this ſeems 
Lomb | much too narrow a Conſtruction, ſince the above mentioned Exprefſion of 
1 Perſons of evil Fame, in common Underſtanding, as properly includes Per- 
ſons of ſcandalous Behaviour in other Reſpects, as thoſe who by their 
quarrelſome Behaviour give juſt Suſpicion of their Readineſs to break the 
Peace; and accordingly it ſeems to have been always the better Opinion 
That a Man may be bound to his Good Behaviour for many Cauſes of 
Scandal which give him a bad Fame, as being contrary to good Manners 

8 059.508. only; as for * haunting Bawdy-houſes with Women of bad Fame; or for“ 
© Cro. El. 58. keeping bad Women in his own Houſe ; or for ſpeaking Words of Con- 
1 Levin. 52, tempt of an inferior © Magiſtrate, as a Juſtice of Peace, or Mayor of a 
e 58. Town, Sc. tho' he be not then in the actual Execution of his Office, or 
f an inferior Officer of Juſtice, as a Conſtable, and ſuch like, being in the 
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| „it ſeems the better Opinion, That no one ought to 


| 689. Sect. 3. However, it i . 
1 bn. be bound * to the Good Behaviour for any raſh, quarrelfome, or unman- 
3 nerly Words, unleſs they either directly tend to a Breach of the Peace, or 
3 Buld. 139, to ſcandalize the Government, by abuſing thoſe who are intruſted by it with 
4 U. ©, the Adminiſtration of Juſtice, or to deter an Officer from doing his Duty; 
498, 499. and therefore it ſeems, That he who barely calls another Rogue, or -Raſ- 
© Cro. El. 86. cal, or Teller of Lies, or Drunkard, &c. ought not for ſuch Cauſe to be 
ore 0:2, bound to the Good Behaviour, es 0 
22. Se. 4. However, I cannot find any certain preciſe Rules for the Di- 
i a ng rection of the Magiſtrate in this Reſpect, and therefore am inclined to 3 
Pals. 1:6, think, that he has a diſcretionary Power to take ſuch Surety of all thoſe I 
whom he ſhall have juſt Cauſe to ſuſpect to be dangerous, quarrelſome, = 
or ſcandalous, as of thoſe who fleep in the Day, and go abroad in the 
ight, and of ſuch as keep ſuſpicious Company, and of ſuch as are gene- 
rally ſuſpected to be Robbers, &c. and of Eve-Droppers, and common 


1 ä 101 
. 50. Drunkards, and all other Perſons, whoſe Miſbehaviour may reaſonably be 


2 Ventr, 22, intended to bring them within the Meaning of the Statute, as Perſons of 

23-24 evil Fame, who, being deſcribed by an Expreſſion of ſo great Latitude, 
ſcem in a great meaſure to be left to the Judgment of the Magiſtrate, Bur 
if he commit one for want of Sureties, he muſt ſhew the Cauſe, &c.. with 
convenient certainty, | IE | : 

Palm, 120. Seck. 5. As to the ſecond Point, vis. For what Miſbehaviours ſuch a 

129, . 5 5 k 

Recognizance ſhall be forfeited, it is laid down as a general Rule in the 


130, 
Argument of Stamp and Hide's Caſe, That whatever will be a good 
| : Cauſe 
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Chap. 62. Of Aſaulis and Batteries. 133 


Cauſe to bind a Man to his Good Behaviour, will forfeit a Recognizance Cro. Ca, 499: 
for it, yet this is fince denied in Heyward's Caſe ; and indeed does by no | 
Means ſeem to be. maintainable, becauſe the Statute in ordering Perſons of 
evil Fame to be bound in this Manner, ſeems in many Caſes chiefly to re- 
gard the Prevention of that Miſchief which they may juſtly be ſuſpected to 
be likely to do; and in that Reſpect requires them to ſecure the Publick 
from that Danger which may probably be apprehended from their future 
Behaviour, whether any actual Crime can be proved upon them, or not; 
and it would be extreamly hard in ſuch Caſes to make Perſons forfeit their \ 
Recognizance, who yet may juſtly be compellable to give one, as thoſe who 13 H. 7.10.b: 
keep ſuſpicious Company, or thoſe who ſpend much Money idly, without Pat. ca. 75. 
having any viſible Means of getting it honeſtly, or thoſe who lie under a 
general Suſpicion of being Rogues, &c, | | 

Se. 6. However, it ſeems that ſuch a Recognizance ſhall not only be 
forfeited for ſuch actual Breaches of the Peace, for which a Recognizance for 2 H. 5. 2. b; 
the Peace may be forfeited, but alſo for ſome others, for which ſuch a Re- | : 
cognizance cannot be forfeited ; as for going armed with great Numbers to 
the Terror of the People, or ſpeaking Words tending to Sedition, Cc. and 
alſo for all ſuch actual Miſbehaviours which are intended to be prevented Cro. Ca. 499. 
by ſuch a Recognizance, but not for barely giving Cauſe of Suſpicion of 


what perhaps may never actually happen, 


CH A P.  EXIE. 
Of Aﬀſaults and B atteries, 


' A ND now I am come to conſider the frenrad Kinds of actual Diſtur- 
bances of the Peace, and theſe are; either, 


7. Such as may be committed by one or two Perſons. . 
2, Such as require a greater Number, i 


Thoſe which may be committed by one or two Perſons, are, 


1. Aſſaults and Batteries. 
2. Affrays. 
3. Forcible Entries and Detainers. | } 


As to Aſſaults and Batteries, I ſhall conſider the following Particylars: 


1. What ſhall be faid to be an Aſſault. 

2. What ſhall be ſaid to be a Battery. 

3. In what Caſes they may be juſtified, 

4. In what Manner they are to be puniſhed, 


Se, 1, As to the firſt Point, it ſeems that an Aſſäult is an Attempt, pulton 4. a: 8 1 
or Offer, with Force and Violence, to do a corporal Hurt to another; as x 
by ſtriking at him with, or without, a Weapon; or preſenting a Gun 6 Mod. 173; 1 
at him, at ſuch a Diſtance to which the Gun will carry, or pointing a 174 _ 1 
Pitch-fork at him, ſtanding within the Reach of it; or by holding up 10% . 545: { 
| "06. 3 =—_ 


0% Agrar. a 


22 3-7-4: latter. But * every Battery includes an Aſſault, therefore on an Indictment 
28 A of Aſſault and Battery, in which the Aſſault is ill laid, if the Defendant 
22 Aff. 60. be found guilty of the Battery, it is ſufficient, Notwithſtanding the many 


2R. A. 545- ancient opinions to the contrary, it ſeems agreed at this Day, that no Words 


Pl. 1, 2, 3, 4s 
5, 6, 7, 8. whatſoever can amount to an Aſſault. 


mo Plit. Sec. 2. As to the ſecond Point, viz. What ſhall be ſaid to be a Bat- 
Lamb: 126. tery, it ſeems that any Injury whatſoever, be it never ſo ſmall, being actu- 
a Salk, 384. ally done to the Perſon of a Man, in an angry, or revengeful, or rude, or 
6 Mod. 149, inſolent Manner, as by Spitting in his Face, or any Way touching him in 
1 z. Anger, or violently juſtling him out of the Way, are Batteries in the Eye 
404, of the Law: But it is ſaid to be no Battery to lay one's Hand gently on 
Skin. 387. another whom an Officer has a Warrant to arreſt, and to tell the Officer 

oo 1 546. that this is the Man he wants. | | 
5 Sect. 3. As to the third Point, viz. In what Caſes an Aſſault and Bat- 


tery may be juſtified, this is ſo fully ſet forth already in the Chapter of Sure- 


ty of the. Peace, that there ſeems to be no need of any farther Confidera- 
tion thereof in this Place ; and therefore I ſhall only add, That where a 
Man in his own Defence beats another who firſt aſſaults him, &c. he may 
take an Advantage thereof upon an Indictment, as well as upon an Action; 
6 Mod, 172. but with this Difference, that in the firſt Caſe he may give it in Evi- 
dence upon the Plea of Not guilty, and in the latter he muſt plead it ſpe- 
cially. | 
$8, 4. As to the fourth Point, vig. How unlawful Aſſaults and Batte- 
ries are puniſhed, there is no doubt but that the Wrong-doer is ſubject, both 
to an Action at the Suit of the Party, wherein he ſhall render Damages, &c. 
and alſo to an Indictment, at the Suit of the King, wherein he ſhall be 


fined according to the Heinouſneſs of the Offence. 


C HAP. LXIII. 


Of Afrays. 
[ N treating of Affrays, I ſhall conſider, 


1. What ſhall be ſaid to be an Aﬀray. 
2. How far it may be ſuppreſſed by a private Perſon. 
3. How far by a Conſtable. 


4. How far by a Juſtice of Peace. 
5. In what Manner the ſeveral Kinds of Affrays may be puniſhed, 


3 Taft. 38. Seck. 1. As to the firſt Point, it is ſaid, That the Word Affray is de- 


Dalt. ca. 8, rived from the French Word Effraier, to terrify, and that in a legal Senſe 
it is taken for a publick Offence, to the Terror of the People, from 
whence it ſeems: clearly to follow, That there may be an Aſſault which 


will not amount to an Aﬀeay ; as where it happens in a private Place, 


Lamb. 12 : : : 
126, ” out. of the hearing or ſecing of any, except the Parties concerned ; in 


this 


— 


vrhich Caſe it cannot be ſaid to be to the Terror of the People; and for 


N 
LETT os 
SO HIT oe 
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this Cauſe ſuch a private Aſſault ſeems not to be inquirable in a Court- 4 H. 6. 10. a: 
Leet, as all Affrays certainly are, as being common Nuſances. e „ 
Fest. 2. Allo it is ſaid, that no quarrelſome or threatening Words what- po 28 x4 
ſoevet ſhall amount to an Afﬀeay ; and that no one can juſtify laying his Dale. ch. ö. ; 

Hands on thoſe who ſhall barely quarrel with angry Words, without — Con- 
coming to Blows ; yet it ſeemeth, That the Conſtable may, at the Requeſt + 
of the Party threatened, carry the Perſon, who threatens to beat him, be- 
fore a Juſtice, in Order to find Sureties. | LE TH 

Sec. 3. Alſo it is certain, That it is a very high Offence to challenge Poph. 158. 

another, either by Word or Letter, to fight a Duel, or to be the Meſſenger 3 53 134 
of ſuch a Challenge, or even barely to endeavour to provoke another to 1 Keb. 694. 
ſend a Challenge, or to fight; as by diſperſing Letters to that Purpoſe, full Hob. 120, | 
of Reflections, and inſinuating a Defire to fight, Sc. 2 Rol. Ab. 78. | 
Seck. 4. But granting that no bare Words, in the Judgment of Law, l | 
carry in them fo much Terror as to amount to an Affray; yet it ſeems cer- 
tain, That in ſome Caſes there may be an Affray where there is no actual i 

Violence; as where a Man arms himſelf with dangerous and unuſual Wea- 36. B. 

ons, in ſuch a Manner as will naturally cauſe a Terror to the People, 2 Rol. Ab.78. 

which is ſaid to have been always an Offence at Common Law, and is F. FW wy 
ſtrictly prohibited by many Statutes : For by 2 Ed. 3. it is enacted, That * 
no Man, great nor ſmall, of what Condition ſoever he be, except the King's 

0 Servants, in his Preſence, and his Miniſters in executing of the King's Pre- 

3 cepts, or of their Office, und ſuch as be in their Company àſſiting them, and 

| 4.ſo upon @ Cry made for Arms to keep the Peace, and the ſame in ſuch Places 

where ſuch Ads happen, be ſo hardy to come before the King's Juſtices, or o- 

ther of the King's Miniſters doing their Office, with Force and Arms, nor 

bring no Force in Aﬀray of Peace, nor to go nor ride armed by Night nor by 

Day, in Fairs, Markets,. nor in the: Preſence of the Fuſtices or other Mi- 

niſters, nor in no part elſewhere, upon Pain to forfeit their Armour to the 

King, and their Bodies to Priſon, at. the King's Pleaſure. And that the 

King's Fuſtices in their Preſence, Sheriffs, and other Miniſters in their 

Bailiwpicks,. Lords of Franchiſes, and their Bailiffs in the ſame, and Mayors 

and Bailiffs of Cities and Boroughs, within the ſame Cities and Boroughs, and 


| 1 Borough-bolders, Conflables and Wardens of the Peace within their Wards, 
7 ſhall have Power to execute this Af : And that the Juſtices aſſigned, at their 


coming down into the Country, ſhall have Power to enquire how ſuch Officers 
and Lords have exerciſed their Offices in this Caſe, and to puniſh them whom 
they find, that haue not done that which pertarned to their Office ; and this 
Statute is farther enforced by 7 Rich. 2. 13. and 20 Rich. 2. 1. 
And in the Expoſition of it, the following Points have been holden : : 
Se. 5, I. That any Juſtice of Peace, or other Perſon, who is impow- F. N. B. 249. 
| ered to execute this Statute, may proceed thereon, either ex Officio, or by 
© Force of a Writ out of Chancery formed upon the Statute, and that if he z Int. 161. 
. find any Perſon in Arms contrary to the Form of the Statute, he may ſeize kg = 
the Arms, and commit the Offender to Priſon ; and that he ought alſo =” EO 
to make a Record of his whole Proceeding, and certify the ſame into the Daliſ. 23. 
Chancery, where he proceeds by Force of the ſaid Writ, or into the Ex- * n 
KF chequer, where he proceeds ex Officio. 
* Sect, 6. II. That where a Juſtice of Peace, &c. proceeds upon the ſaid cro. El. 294. 
Writ, he may not only impriſon thoſe whom he ſhall find offending a- Con. Lamb. 
gainſt the Statute in his own View, but alſo thoſe who ſhall be found 7” 
by an Inqueſt taken before him, to have offended in ſuch Manner in his 
$ Abſence; and I do not ſee why he may not do the ſame where he pro- 
$ ceeds ex Oficio; for ſeeing the ſaid Writ hath no other Foundation but 
A x | 4. . 2 
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the ſaid Statute, and is the moſt authentick Explication thereof, it ſeemeth 
that the Rules therein preſcribed, ſhould be the beſt Direction for all Pro- 
ceedings upon that Statute. AIR Bk | SAR ae 
Se. 7. III. That the Under-Sheriff may execute the faid Writ, being 
directed to the Sheriff, if it name him only by the Name of his Office, 
and not by his proper Name, and do not expreſly command him to act in 
his proper Perſon, Ni e 0 
24 Ed. z. 33. Se. 8. IV. That a Man cannot excuſe the wearing ſuch Armour in 
a. 1 Publick, by alledging that ſuch a one threatened him, and that he wears it 
: Tall 185. "for the Safety of his Perſon from his Aſſault; but it hath been reſolved, 
i 162. That no one ſhall incur the Penalty of the ſaid Statute for aſſembling his 
| Lene Neighbours and Friends in his own Houſe, againſt thoſe who threaten to do 
| 


Cro. El. 294. 


8. d. ; d { t thoſe 
2H. 7. 39.2. him eny violence therein, becauſe a Man's Houle is as his Caſtle, 


3 Inſt. 162. Sec. 9. V. That no Wearing of Arms is within the Meaning of this 
3 Mod. 117, Statute, unleſs it be accompanied. with ſuch Circumſtances as are apt to ter- 
2 330. rify the People ; from whence it ſeems clearly to follow, That Perſons of 
Qaality are in no Danger of offending againſt this Statute by wearing com- 
mon Weapons, or having their uſual Number of Attendants with them, for 
their Ornament or Defence, in ſuch Places, and upon ſuch Occaſions, in 
which it is the common Faſhion to make uſe of them, without cauſing the 
leaſt Suſpicion of an Intention to commit any Act of Violence or Diſtur- 
: bance of the Peace. And from the ſame Ground it alſo follows, That 
Crom. 64. a. Perſons armed with privy Coats of Mail, to the Intent to defend themſelves 
againſt their Adverſaries, are not within the Meaning of this Statute, be- 
cauſe they do nothing in terrorem populi, = 
| Se#. 10. VI. That no Perſon is within the Intention of the ſaid Sta- 
_— 12½% tute, who arms himſelf to ſuppreſs dangerous Rioter, Rebels, or Enemies, 
: and endeavours to ſuppreſs or reſiſt ſuch Diſturbers of the Peace or Quiet 
of the Realm; for Perſons who ſo arm themſelves, ſeem to be exempted 
out of the general Words of the ſaid Statute, by that Part of the Excep- 
tion in the Beginning thereof, which ſeems to allow all Perſons to arm 
themſelves upon a Cry made for Arms to keep the Peace, in ſuch Places 
where ſuch Acts happen. . ook „ 
| Seck. 11. As to the ſecond Point, viz. How far an Affray may be ſup- 
Lon. 124. preſſed by a private Perſon, it ſeems agreed, That any one who ſees others 
II FE fo. fighting, may lawfully part them, and alſo ſtay them till the Heat be over, 
2 Inſt. 52. and then deliver them to the Conſtable, who may carry them before a Ju- 
| 1 b. tice of Peace, in order to their finding Sureties for the Peace: Alſo it is 
Lamb. 131. ſaid, That any private Perſon may ſtop thoſe whom he ſhall ſee coming 
Infra 17. to join either Party; and from hence it ſeems clearly to follow, That if a 
© Man receive a Hurt from either Party in thus endeavouring to preſerve the 
Peace, he ſhall have his Remedy by an Action againſt him; alſo upon the 
; Ing, 138. ſame Ground it ſeems equally reaſonable, That if he unavoidably happen 
Con. Lamb. to hurt either Party, in thus doing what the Law both allows and com- 
mends, he may well juſtify it, inaſmuch as he is no way in Fault ; and the 
Damage done to the other, was occaſioned by a laudable Intention to do 
him a Kindneſs. wy | Ty 
Lamb. 131. Seck. 12. However it ſeems clear, That if either Party be dangerouſly 
Dalt cap. 8. wounded in ſuch an Affray, and a Stander-by, endeavouring to arreſt the 
gy nag other, be not able to take him without hurting, or even wounding him, yet 
Impriſon- he is no way liable to be puniſhed for the ſame, inaſmuch as he is bound. 
—_ 35, 44: under Pain of Fine and Impriſonment, to arreſt ſuch an Offender, and either 
rob 7 22 detain him till it appear whether the Party will live or die, or carry him 
2 Inſt, 52. before a Juſtice of Peace, by whom he either is to be bailed or commit- 
ted, &c. — 


Sec. 13. | 


131. 
Dalt, cap. 8. 
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Seck. 13. As to the third Point, viz, How far an Affray may be ſup- 
preſſed by a Conſtable; it ſeems agreed, That a Conſtable is not only im- 
power'd, as all private perſons are, to part an Affray which happens in his; Inſt. 158. 
Preſence, but is allo bound at his Peril to uſe his beſt Endeayours to this 5 i 
Parpoſe, and not only to do his utmoſt himſelf, but alſo to demand the 1 
Aſſiſtance of others, which if they refuſe to give him, they are puniſhable Dale. cap. 8. 
with Fine and Impriſonment. 3 . z 3 H. 7. 10. b. 
Sect. 14. And it is ſaid, That if a Conſtable ſee Perſons either actual- a 
ly engaged in an Affray, as by Striking, or offering to ſtrike or drawing Lamb. 132, 
their Weapons, Cc. or upon the very Point of entering upon a Affray, 133. 
as where one ſhall threaten to kill, wound, or beat another, he may either Pat ea. 1, 8. 
carry the Offender before a Juſtice of the Peace, to the end that ſuch Ju- H. p. C. 136. 
ſtice may compel him to find Sureties for the Peace, Ic. or he may im- Br Cs 
riſon him of his own Authority for a reaſonable Time, till the Heat ſhal] 53 os 
be over, and alſo afterwards detain him till he find ſuch Surety by Obliga- Cro El. 375. 
tion: But it ſeems, That he has no Power to imptiſon ſuch an Offender 5 8 " 
| 3 fk hems r 284. 
in any other Manner, or for any other Purpoſe ; for he cannot juſtify the Pl. 436. 


committing an Affrayer to Gaol till he ſhall be puniſhed for his Offence : 3 H: 4. 9. . 


And it is ſaid, That he ought not to lay Hands on thoſe, who barely con- 1 E44 


tend with hot Words, without any Threats of perſonal Hurt, and that all 5 H. 7. 6. a. 
which he can do in ſach a Caſe, is to command them under Pain of Im- Savil 97, 98. 
priſonment to avoid Fighting. i ww, 3 3,4 

SefF. 15. But he is ſo far intruſted with a Power over all actual Af- 5 H. 5. 6. a. 
frays, that though he himſelf is a Sufferer by them, and therefore liable 8 = 
to be objected againſt, as likely to be partial in his own_Cauſe, yet he may 2 Bull. 329. 
ſuppreſs them; and therefore, if an Aſſault be made upon him, he may 
not only defend himſelf, but alſo impriſon the Offender, in the ſame Man- 
ner as if he were no way a Party, %%% 1: 

Sect. 16. And if an Affray be in a Houſe, the Conſtable may break 13Ed 4. 9. a 
open the Doors to preſerve the Peace, and if Affrayers fly to a Houſe rar 
and he follow with freſh Suit, he may break open the Doors to take 63. 
them. | | | Lamb. 133, 


Sect. 17. But it is ſaid, That a Conſtable hath no Power to arreft aHp.c 13% 


— 


Man for an Affray done out of his own View, without a Warrant from Cro El 375. 


a Juſtice of Peace, unleſs a Felony were done or likely to be done ; for Owen 10g. 


it is the proper Buſineſs of a Conſtable to preſerve the Peace, not to pu- 136. 
niſh the Breach of it; nor does it follow from his having Power to com- 
pel thoſe to find Sureties who break the Peace in his Preſence, that he has 
the ſame Power over thoſe who break it in his Abſence, inaſmuch as in 
ſuch Caſe it is moſt proper to be done by thoſe who may examine the 
whole. Circumſtances of the Matter upon Oath, which a Conſtable cannot 
do; yet is it ſaid, That he may carry thoſe before a Juſtice of Peace, who Lamb. 131. 
were arreſted by ſuch as were preſent at an Affray, and delivered by them Dalt. cap. 8. 
into his Hands. Wo: 

Sed, 18, As to the fourth Point, viz, In what Manner an Aﬀray may 
be ſuppreſſed by a Juſtice of Peace; there is no doubt, but that he may H. p. c. 136. 
and muſt do all ſuch Things to that Purpoſe, which a private Man or Dake. cap. 8. 
Conſtable are either enabled, or required by the Law to do: But it is ſaid, pet A 
That he cannot without a Warrant authorize the Arreſt of any Perſon for 3 12, 33. 
an Affray out of his View; yet it ſeems clear, that in ſuch Caſe he may 14 H. 8. 7. 
make his Warrant to bring the Offender before him, in order to compel RT ou 


him to find Sureties for the Peace. 


11 SeF., 19. 
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138 Of Aﬀrays. | Book L 
Sec. 19. Alfo it ſeems, That a Juſtice of Peace has a greater Power over 
one who has dangerouſly wounded another in an Affray, than either a 
See 33 Ed. 3. private Perſon or a Conſtable ; for there does not ſeem to be any good Au- 
6. b. 7. 4 thority, that theſe have any Power at all to take Sureties of ſuch an OF. 
5 Mod, 84. fender; but it ſeems certain, That a Juſtice of the Peace has a diſcretionary 
Power either to commit him, or to bail him, till the Year and Day be paſt ; 
H. P. C. 36, but it is ſaid, that he ought to be very cautious how he takes Bail, if the 
r 8. Wound be dangerous; for that if the Party die, and the Offender appear 
erk. 153. not, he is in Danger of being ſeverely fined, if he ſhall appear upon the 

whole Circumſtances of the Caſe to have been too favourable, _- 
Sed. 20. As to the fifth Point, viz. In what Manner the ſeveral Kinds 
of Aﬀeays are to be puniſhed; it ſufficiently appears from the. foregoing 
Part of this Chapter, how ſuch Affrays as are accompanied with Force 
and Arms, are to be dealt with upon the Statute of Northampren ; and 
therefore I ſhall only examine in this Place, what Penalties other Affrays 
are liable unto ; as to which it is to he obſerved, That all Affrays in ge- 
neral are puniſhed by Fine and Impriſonment, the Meaſure of which 
Aleyn 78. is to be regulated by the Diſcretion of the Judges according to the Cirum- 
' Nances of the Caſe, which very much vary the Nature of this Crime, and 
in ſome Caſes make it ſo inconſiderable as ſcarce to deſerve to be taken No- 
tice of; and in others make it an Offence of a very heinous Nature, as in 

the following Inſtances : | 


1. In Reſpect of the dangerous Tendeney thereof, = 
2. In Reſpect of the Perſons againſt whom it is committed. 
3. In Reſpect of the Place wherein it happens. 


Sect. 2 7. And firſt, an Aﬀeray may receive an Aggravation from the 
dangerous Tendency thereof, as where Perſons egolly and deliberately 
Poph. 1533 engage in a Duel, which cannot but be attended with the apparent Dan- 
3 Inf, 158. ger of Murder, and is not only an open Defiance of the Law, but carries 
with it a direct Contempt of the Juſtice of the Nation, as putting Men 
1 Sid. 186, under a Neceffity of righting themſelves ; upon which Conſiderations, Per- 
» Keb. 694. ſons convicted of barely ſending a Challenge, have been adjudged to pay a 
Moor 6: Fine of one hundred Pounds, and to be impriſoned for one Month without 
Pl, 72 3* Bail, and alſo to make a publick Acknowledgment of their Offence, and to 
be bound to their good Behaviour. 1 
Se. 22. Secondly, An Aﬀeay may reeeive another Aggravation from 
the Perſons againſt whom it is committed; as where the Officers of Juſtice 
are violently diſturbed in the the due Execution of their Office, as by the Re- 
fcous of a Perſon legally arreſted, or the bare Attempt to make ſuch a Re- 
ſcous ; for all the Minifters of the Law are under its more immediate Pro- 
tection. | | | 
Sect. 23. Thirdly, An Affray may receive a farther Aggravation' from 
the Place wherein it is committed, and upon this Reſpe& all Affrays in 
the King's Court are ſo ſeverely puniſhed, as hath been ſhewn. already in 
12 Co, 101. Chapter 21, and upon the fame Account alſo, all Affrays in a Church or 
phos 290, Church-yard, have been always eſteemed very heinous Offences, as be- 
s Mod, 186. ing great Indignities to the Divine Majeſty, to whoſe Worſhip and Ser- 
vice ſuch Places are immediately dedicated. And upon this Confideration, 
all irreverent Behaviour in theſe Places hath been efteemed ſo criminal by 
the Makers of our Laws, that they have not only ſeverely puniſhed: ſuch 
Diſturbances in them which are puniſhable where-ever they happen, as 
all actual Affrays, &c, but alſo ſuch, which if they happen elſewhere, 


aſs 


Chap Gs. / Aue. 


are not puniſhable at all 3 ad bare quarreiſome Words, and even ſuch which 
would be commendable if done in another Place; as Arreſts by Virtue of 
legal Proceſs: But for the better Underſtanding hereof, I ſhall conſider the 
ſeveral Statutes made for this Purpoſe; 1 3 

Sec. 24. And firſt; it is enacted by 


5 & 6 Ed. 6. 4. That if why Per. 
fon whatfoever, cuil iy Wores only quarrel, ctuur, or brawl, in any Church by 
Church yard, that then it ſhall be lawful unte tbe Ordinary of the Place where 
the ſame Offence ſball be done, and proved by two lawful Witneſſes, to ſuſpend 
every Perſon fo offending ; that is to ſay, rf he be a Layman, ab ingteſſu He 
cleſiæ, and if be be a Clerk, from the Miniftration of bis Office, for fo img 
Time as the ſame ordinary ſhall by bis Diſcretiom think meet and convenient, 
according to the Fk £ e N 
Se#. 25. And it is further enacted by the ſaid Statute, That if any Per- 
ſon ſhall ſmite or lay any violent Hunds upon any other, either in any Church or 
"Church-yard ; that then, ipſo Facto, every Per/on fo efending ſhall ke dermel 
excommunicate, and be excluded from the Fellowfhip and Company of Chriff's 
Congregation. | | e wh OR avs 
Sec. 26. And it is alſo further enacted by the ſaid Statüte, Thar if any 
Perſon ſhall maliriouſiy ftrike any Perſon with any Weapon in any Churrb or 
Church-yard, or ſhall draw any Weapon in any Church or Chur h. yard, to Yhe 
Intent to flrike another with the jame Weapon; that then every Perſon ſo f 
fending, and thereof being convicted by Verdis of twelve Min, or by his own 
Confeſſion, or by two lawful Witneſſes, before the Tuſticet of Aſixe, Fuſtices 
of Oyer and Terminer, or Juſtices of Peace in their Seſſions, by Foree of this 
A, ſhall be adiuuged by the ſame Fuſtices before whom ſuch Perſon ſhall hö 
convicted, to have one of his Ears cut off, &c. and befides thut every ſuch 
Perſon to be, and ſtand ipſo Facto excommunicated, as aforeſaid, 4 
And in the Expoſition hereof it hath been holden: oe 
Sect. 27. I. That notwithſtanding the Words of the Statute be expreſs 
ſed, That he who fmites another in the Church, Ge. ſhall, 76/6 Patto, be 
. deemed excommunicate; yet there ought either to be 4 precedent Convics 
tion at Law, which muſt be tranſmitted to the Ordinaty, or elſe the Ex. pyer 275. 
communication muſt be declared in the Spiritual Court upon a proper Proof fl. 48. 
of the Offence there; for it is implied in every Penal Law, that tho one f Vel. 146. 
ſhall incur the Penalty thereof, till he be found guilty upon a lawful 'Frial ;Lit. 149. 
alſo it muſt be intended in the Contraction of this Statute, that the Ea Bott. 86. 
communication ought to appear Judicially, for otherwiſe there could be fe 
Abſolution, | 
Sect. 28. II. That he who ſtrikes another in a Church, &c, can no w 
excuſe himſelf, by ſhewing that the other aſſaulted him. 
Sect. 29. III. That Churchwardens, or perhaps private Perſons, 1 Saund. 13, 
who whip Boys for playing in the Church, or pull off the Hats of 1 
who obſtinately refuſe to take them off themſelves, or gently lay their; 3 
Hands on thoſe who diſturb the Performance of any Part of divine Ser- 1 Mod. 168. 
vice, and turn them out of the Church, are not within the Meaning of 
the Statute. * ED „ 5 
Sec. 30. Allo it is enacted by 1 Ma. Saß. 2. cap. 3. That if any Per- 
ſon or Perſons, of their own Power and Authority, hall wilkngly and of Pur pes 
Ey open and overt Word, Fact, Af, or Deed, malicioufly or contemptuoiſiy moleſt, 
let, diſturb, vex or trouble, or by any other unlawful Ways arid Means, diſquter, 
or miſuſe, any Preacher ho ſhall be licenſed, atlowed, or authorized to preavh 
by the Queen's Highneſs, or by any Archbiſhop, or Biſpop of this Realm, or 
by any other lawful Ordinary, or by any of the Univerſities of Oxford and Cam- 
bridge, or otherwiſe lawfully authorized or charged, by Reaſon of his or their 
Gure, 
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cure, Beneſice, or other Spiritual Promotion or Charge, in am) , bit, or their: 


open Sermon, &c. or if any Perſon or Per ſons ſhall maliciouſiy, willingiy, or of 

F purpoſe, moleſt, let, diſturb, vex, diſſuiet, or otherwiſe trouble any Par ſon, Vicar, 
Pariſb-Prięſt, or Curate,or any lawful Prieſt, preparing, ſaying, doing, finging, 
miniſtring or celebrating the Maſs, or other ſuch drome Service; iSacraments, or 
Sacramentals, as was moſt commonly frequented and ufed in the laſt Year of the 

Reign of the late Sovereign Lord King Henry theEighth, or that at any Time 
hereafter ſhould be allowed, et forth, or authorized by the Queen's Majeſiy; or 

if any Perſon or Perſons ſhall unlawfully, coutemptuouſly,or malicioufly, of their 
 e4wn Power or Authority, pull down, deface, ſpoil, or otherwiſe break any Altar or 
Altars, or any Crucifix, or Croſs, in any Church, Chapel, or Churth-yard ; 

every ſuch Offender and Offenders, his or their Aiders, Procurers or Abettors, 

may be apprehended by any Conſtable, or Church-warden of thet Place where ſuch 

Offence ſhall be committed, or by any other Officer or Perſon then being preſent 

at the Time of the ſaid Offence ;\ and being ſo apprehended ſhall be brought before 

' fome Juſtice of Peace by whom they ſhall be committed forthwith, and within fix 

Days the Matter ſhall be examined by the ſame, together with ſome other Juſli- 

ces; and on Proof by two Witneſſes, or Confeſſton, the Offender all be:commit- 

ted for three Months, and alſo till the next Quarter Seſſions, where, if they re- 

pent, they ſhall be diſcharged upon giving Sureties for their good Behaviour for 

a Year, and if they do not repent they ſhall be committed till they dz. 

2 Jon. 159. Set. 31. It bath been reſolved, That the Diſturbance of a Miniſter in. 
Con. Aleyn ſaying the preſent Common Prayer is within this Statute ;: for the expreſs) 
Bull. ei. Mention of ſuch Divine Service, as ſhould afterwards be authorized by Queen 
ME” Mary, doth implicitly include ſuch alſo as ſhould" be authorized by her. 
Succeſſors; for ſince the King never dies, a Prerogative given generally to 

dne, % © ee v ĩĩë i 

Sect. 32. Alſo it is: enacted by 1 Vill. and Mar. 18. Par. 19. That if 

any Perſon ſhall willingly and of Purpoſe, malictoufly. or contempiuouſly come 

into any Cathedral or Pariſh Church, Chapel, or ather Congregation permitted 

by the ſaid Ad, and diſquiet or diſturb the ſame, or miſuſe any Preacher or 
Teacher, ſuch, Perſons, upon Proof before any Fuſtice of Peace, by two or 

more ſufficient Witneſſes, ſhall find two Sureties to be' bound by Recognizance in 

the penal Sum of fifty Pounds, and on Default of ſuch Sureties ſhall be com- 
mitted to Priſon, there to remain till the next General or Quarter Seſſions, 

and upon Conviction of the ſaid Offence at the ſaid General or QuartariSeſ*. 

fions, ſhall ſuffer the Pain and Penalty of twenty Pounds, 0 


31 
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Of Forcible Entries and Detainers. 
| Sect. 1. JT ſeems that at the Common Law a Man diſſeiſed of any Lands, 
— 135. 1 or Tenoments, (if he could not prevail by fair Means,) might 
uote +4 lawfully regain the Poſſeſſion thereof by Force, unleſs he were put to a 
Neceſſity of bringing his Action, by having neglected to re-enter in due 
Kellw. 92. Time: And it ſeems certain, That even at this Day, he who is wrong- 
— fully diſpoſſeſſed of his Goods, may juſtify the re-taking of them by 
Supra Ch. 60, Force from the Wrong-doer, if he refuſe to re-deliver them; for the 


8. 23. Violence which happens through the Reſiſtance of the wrongful Poſſeſſor, 
3 | 3 


» 
- 
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being originally owing to his own Fault, gives him no juſt Cauſe of 
Complaint, inaſmuch as he might have prevented it by doing as he 
ought. | | | | 
8. 2. But this Indulgence of the Common Law, in ſuffering Perſons 
to regain the Lands, they were unlawfully deprived of, having been found 
by Experience to be very prejudicial to the publick Peace, by giving an 
Opportunity to powerful Men, under the Pretence of feigned Titles, for- 
cibly to eject their weaker Neighbours, and alſo by Force te retain their 
wrongful Poſſeſſions; it was thought neceſſary by many ſevere Laws to 
reſtrain all Perſons from the Uſe of ſuch violent Methods of doing them- 
ſelves Juſtice. Wy 145 | | 
Sect. 3. However, even at this Day, in an Action of Forcible Entry 17 H. 7. 17: 
grounded on thoſe Laws, if the Defendant make himſelf a Title which is * © > be 
found for him, he ſhall be diſmiſſed without any Inquiry concerning the F. N. B. 240 a. 
Force; for howſoever he may be puniſhable at the King's Suit, for doing Bro. Force, 5, 
what is prohibited by Statute, as a Contemner of the Laws, and Diſturber *9: 
of the Peace, yet he ſhall not be liable to pay any Damages for it to the 
Plaintiff, whoſe Injuſtice gave him the Provocation in that Manner to right 
himſelf. 10 | | 
Sect. 4. Since therefore Offences of this Nature are made ſuch, not by 
the Common Law, but by Statute; I ſhall for the better Underſtanding 
thereof, conſider the ſeveral Statutes relating to this Subject. 
Sect. 5. And firſt, I find it agreed, That by 2 Ed. 3. which is com- 
monly called the Statute of Northampton; if there be any Uſe made of | 
Arms to ſtrike a Terror into the Perſons upon whom a Forcible Entry is 
made, any Juftice of Peace or other Officer, who is within the Purview . 
of that Statute, may both ſeize the Arms for the King's Uſe, and alſo Crom 162. a. 
impriſon the Offenders, but not reſtore the Party injured to his Poſſef- Dalt. cap. 80, 
fion ; but the ſaid Statute having been fully ſet forth in the foregoing 
Chapter, I ſhall proceed to thoſe Statutes which more directly relate to 
this Matter, 1 ; 
Sect. 6. And firſt it is enacted by 5 Rich. 2. 7. in the following Words, 
And alſo the King defendeth, That none from henceforth make any Entry into 
any Lands and Tenements, but in Caſe where Entry is given by the Law; 
and in ſuch Caſe not with ſtrong Hand, nor with Multitude of People, but 
only in peaceable and eaſy Manner. And if any Man from hencefarth do to 
the contrary, and thereof be duly convict, be (hall be puniſhed by Impriſon- 
ment of his Body, and thereof ranſomed at the King's Will. 
Sec. 7. But this Statute being found by Experience not ſufficiently to 
have provided againſt the Miſchief intended to be redreſſed by it, inaſmuch 
as it gave no ſpeedy Remedy to the Party injured, againſt the Wrong-doer, 
but left him to the common Courſe of proceeding by way of Indictment or 
Action, and made no Proviſion at all againſt Forcible Detainers, it was 
thought neceſſary to ſupply theſe Defects by other additional Laws ; and to 
this Purpoſe it was farther enacted by 15 Rich. 2. ch. 2. That the ſaid Sta- 
tute and all others made againſt Forcible Entries, &c. ſhall be fully execu- 
ted ; and farther, That at all Times that ſuch Forcible Entries ſhall be made, 
and Complaint thereof cometh to the Juſtices of Peace, or to any of them, 
that the ſame Juſtices or Juſtice take jufficient Power of the County, and go 
to the Place where the Force is made; and if they find any that hold fuch 
Place forcibly, after ſuch Entry made, they ſhall be taken and put in the next 
Gaol, there to abide convitt by the Record of the ſame Juſtices or Juſtice, until 
they have made Fine and Ranſom to the King. And that all the People of the 
County, as well the Sheriff as others, ſhall be attendant ufon the ſame Juſtices, 
| 85 O 0 to 
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to go and aſſiſt the ſame Fuſtices to arreſt ſuch Offenders, upon Pain of Inipri- 

fonment, and to make Fine to the King : And in the ſame Manner it ſhall be done 

of them that make ſuch Forcible Entries in Benefices or Offices of Holy Church, 

8 Sect. 8. In the Expoſition of this Statute it hath been holden, That one 
cap. 22. : | | TI 

uſtice of Peace may make a Record of ſuch a forcible Holding, and that 

Lamb. 151. ſuch Record is not traverſable, becauſe the Juſtice of Peace in making 


7 ; thereof, acts not as a Miniſter, but as a Judge: Alſo it hath * lately been 


a B. R. Hill, 


1708, ſolemnly reſolved in Colonel Leighton's Caſe, That the ſame Juſtice may 


8 , aſſeſs the Fine for this Offence, either before the Time of Conviction, or 
Crom. 72 after; but it is ſaid, That ſuch Juſtice of Peace hath no Power to com- 


196. mit the Offender to Gaol, unleſs he do it immediately upon the Fact, or 


— : 48. unleſs the Offender ſhall afterwards refuſe to find Sureties for his good Be- 
haviour, Alſo it was holden by the Court in Lerghton's Caſe above men- 
tioned, That if a Perſon, againſt whom a Complaint ſhall be made as ha- 

| ving been guilty of a Forcible Entry, ſhall either traverſe the Entry or the 

Salk. 353. Force, or plead that he has been three Years in Poſſeſſion, the Juſtice may 

75 8 m ſummon a Jury for the Trial of ſuch Traverſe, for it is impoſſible to de- 

2 Stra. 794. termine it upon View; and if the Juſtice have no Power to try it, it would 

N K. B. pe eaſy for any one to elude the Statute by the Tender of ſuch à Tra- 

Sen. Cat 289, verſe, and therefore by a neceſſary Conſtruction, the Juſtice muſt needs have 

this Power as incidental to what is expreſly given him. Ae 

Se. 9. But this Statute being likewiſe very defective in many Reſpects, 
as in not giving any Remedy againſt thoſe who were guilty of a Forcible De- 
tainer after a peaceful Entry; nor even againſt thoſe who were guilty of 
both a Forcible Entry and a Forcible Detainer, if they were removed befote 
the coming of a Juſtice of Peace ; and in not giving the Juſtices of the 
Peace any Power to reſtore the Party injured by ſuch Force to his Poſſeſ- 
ſion; and alſo in not fixing any Pain on the Sheriff for not obeying the 
Precepts of the Juſtices in the Execution of the ſaid Statutes ;' it was far- 
ther enacted by 8 H. 6. 9. That from henceforth where any doth maße any 
Forcible Entry in Lands and Tenements, or other Poſſeſjions, or them hold for- 
cibly, after Complaint thereof made within the ſame County where ſuch En- 
try is made, to the Tuſtices of the Peace, or to one of them, by the Party 

rieved, that the Fuſtices or Fuſtice ſo warned, within a convenient Time, 
hall cauſe, or one of them ſhall cauſe, the ſaid Statute to be duly executed, 
and that at the Cofts of the Party ſo grieved. : | 

Sect. 10. And it is farther enacted by the ſaid Statute, That though ſuch 
Perſons making ſuch Entries be preſent, or elſe departed before the coming of 
the ſaid Fuftices or Juſtice, notwithſtanding the ſame TJuſlices or Juſtice in 
ſome good Town next to the Tenements ſo entered, or in ſome other convenient 
Place according to their Diſcretion, ſhall have, and either of them ſhall have, 
Authority and Power to enquire by the People of the ſame County, as well of 
them that make ſuch Forcible Entries in Lands and Tenements, as of them 
which the ſame hold with Force. And if it be found before any of them, that 
any doth contrary to this Statute, then the ſaid Juſtices or Juſtice ſhall cauſe 
to reſeize the Lands and Tenements ſo entered or holden as afore, and ſhall 
put the Party jo put out, in full Poſſeſſion of the ſame Lands and Tenements, 
fo entered or holden as before, 

Sect. 11. And it is farther enacted by the ſaid Statute, That when the ſaid 
Juſtices or Juſtice make ſuch Inquiries as before, they ſhall make, or one of them 
ſhall make, their Warrants and Precepts to be directed to the Sheriff of the 
ſame County, commanding him of the King's Behalf, to cauſe to come before them, 
and every of them, ſufficient and different Perſons, dwelling next about the 
Lands ſo entered as before, to enquire of ſuch Entries, whereof every Man which 


hall 


—_ 
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ſhall be impanelled to enquire in this Behalf, ſhall have Land or Tenement of 
the yearly Value of forty Shillings by the Year, at the leaſt, above Reprizes, 
and that the Sheriff return Iſſues upon every of them at the Day of the firſt 
Precept returnable, twenty Shillings, and at the ſecond Day forty Shillings, 
and at the third Time an hundred Shillings, and at every Day after the 
double. And if any Sheriff or Bailiſf within à Franchiſe having Return of 
the King's Writ, be flack, and make not Execution duly of the ſaid Precepts 
to him directed to make ſuch Enquiries, that he ſhall forfeit to the King twenty 
Pounds for every Default, and moreover ſhall make Fine and. Ranſom to the 


King. And that as well the Fuſtices or Fuſtice aforeſaid, as the Fuſtices of 


Aſixes ſhall have Power to hear and determine ſuch Defaults of the ſaid She- 
riffs and Barliffs, at the Suit of the King, or of the Party grieved, &c. 


Seck. 12. Anqd it is farther enacted by the ſaid Statute, That Mayors, Ju- 


flices or Juſtice of Peace, Sheriffs and Bailiffs of Cities, Towns and Boroughs 
having Franchiſe, have in the ſaid Cities, Towns and Boroughs, like Power to 


remove ſuch Entries, and in other Articles aforeſaid, riſing within the ſame, as 


the Juſtices of Peace, and Sheriffs in Counties and Countries aforeſaid have. 
Sec. 13. But it is provided by the ſaid Statute, That they who keep their 


 Poſſeſſions with Force in any Lands and Tenements, whereof they or their An- 


ceftors, or they whoſe Eftate they have in ſuch Lands and Tenements, have 
continued their Poſſeſſions in the ſame by three Years or more, be not endamaged 
by Force of this Statute, . | 3 

Sect. 14. And the ſaid Proviſo was farther enforced and explained by 31 
El. 11. by which it is declared and enacted, That no Reſtitution upon any In- 
dictment of Forcible Entry, or holding with Force, be made to any Perſon, if 
the Perſon ſo. indifted,. hath had the Occupation, or been in quiet Poſſeſſion, 
for the Space of three whole Years together, next before the Day of ſuch Indict- 
ment fy found, and his Eſtate therein not ended; which the Party indidted 
may alledge for Stay of Reſtitution, and Reſtitution to ſlay till that be tried, if 


7 


the other will deny or traverſe the ſame : And if the ſame Allegation be tried a- 


gainſt the ſame Perſon ſo indicted, he is to pay ſuch Coſts and Damages to the 


other Party, as ſhall be afſeſſed by the Fudges or Juſtices before whom the 
ſame ſhall be tried; the ſame Coſis and Damages to be recovered and levied, 
as is uſual for Cofts and Damages contained in Judgments upon other Add ions. 
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Seck. 1 5. In the Conſtruction of theſe Statutes it was holden, That if Crom. 161. b. 


a Leſſee for Years or Copyholder were ouſted, and the Leſſor or Lord diſ- 166. b. 


ſeiſed, and ſuch Ouſter as well as Diſſeiſin were found in an Indictment 


of Forcibly Entry, the Court might in their Diſcretion award a Reſtitution yay, 817. 
of Poſſeſſion to ſuch Leflee or Copyholder, which was by neceſſary Conſe- Con. 1 Leon, 


quence a Reſeiſin of the Freehold alſo, whether the Leſſor or Lord had 327 
defired or oppoſed it: But it was a great Queſtion, Whether a Leſſee for 


Years or a Copyholder, being ouſted by the Leſſor or Lord, could have a 


Reſtitution of their Poſſeſſion within the Equity of 8 H. 6. the Words Lamb. 155. 
whereof as to this Purpoſe are, that the Juſtice ſhall re-ſeize the Lands, &c. Crom. 71. 
by which it ſeems to be implied, That the Party muſt be ouſted of ſuch Pele <P: 77: 


an Eſtate therein, whereof he may be ſaid to be ſeiſed, which muſt be a 
Freehold at leaſt,  * 3 

Sect. 16. But to remove this Doubt, it is enacted by 21 Fac. 1. 15. That 
ſuch Fudges, Fuſtices, or Fuſtice of the Peace, as by reaſon of any Af or Afts 
of Parliament then in force, were authorized and enabled upon Enquiry, to 
give Reſtitution of Poſſeſſion unto Tenants, of any Eftate of Freehold, of their 
Lands or Tenements, which ſhall be entered upon with Force, or from them with- 
holden by Force, ſhall by Reaſon of that A# have the like, and the ſame Autho- 
rity and Ability from thenceforth (upon Indiftment of ſuch Forcible Entries, 
or forcible with holding before them duly found) to give like Reſtitution of Poſ- 


3 ſeſſion 


Savil 68. Pl. 


Far. 123. 
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| feffion unto Tenants for Term of Years, Tenants by Copy of Court-Roll, Guar- 


dians by Knights-Service, Tenants by Elegit, Statute-Merchant and Staple, of 


Lands or Tenements, by them ſo holden, which ſhall be entered upon by Force, 


or holden from them by Force. 2 35 
Latch. 182. Sed. 17. But it hath been holden, that a Tenant by the Verge is not 
within this Statute, becauſe he is not within the expreſs Words; ſed Quere, 


See „ ir for fince ſuch Perſon bath no other Evidence of his Title, but by the Copy 


61. 
of Court-Roll, he ſeems at leaſt to be within the Meaning, if not within 
the Words of the Statute; however it ſeems clear, That if a Leſſor eject 
his Leſſee for Years, and afterwards be forcibly put out of Poſſeſſion again 
| VideSal.;37, by ſuch Leſſee, he hath no Remedy for a Reſtitution by Force of any of the 


Crom. 71. a. above mentioned Statutes, for he cannot have it by 8 H. 6. becauſe he al- 
166. b. ways continued ſeiſed of the Freehold, and clearly he is not within 21 
Dal. ch. * Fac, 1. 15. | | | 3 55 a 
11 Sect. 18. However there ſeeems to be no Doubt, but that a Juſtice of 
155. | gh | 
Crom. 71. a, Peace, &c, may, in either of the ſaid Caſes, remove the Force and commit 


Dare, ©. 75- the Offender, &c. FI e = 

Web. 495. Seck. 19. Having thus ſet forth the ſeveral Statutes relating to this Sub- 
je, together with the Miſchiefs which occaſioned them, and the ſeveral 
Defects of each of them, I ſhall, for the better Underſtanding of them 


all in general, procced to examine the following Particulars : 


1. What ſhall be eſteemed an Entry within theſe Statutes, 
2. What Entry is to be adjudged forcible, | | 
3. What Detainer. | 


4. In reſpect of what Kind of poſſeſſions one may be guilty of fach * 


cible Entry or Detaine. 
5. What Perſons may be guilty thereof, 5 
6. What ought to be the Form of a Record grounded upon theſe Sta- 
tutes. | 85 . 
7. Of what Kind of Poſſeſſions a Reſtitution is to be awarded. 
d. To whom ſuch Reſtitution ought to be made. A 
9. By whom, and in what Manner, it is to be awarded and given; 
10. In what Caſes it may be barred by the Continuance of a. Poſſeſſion 
for three Years. 5 | | OO 
11, For what other Cauſes it may be ſtayed. 
12, How it may be ſuperſeded before it is executed, 
13. How it may be ſet aſide after it is executed, 


Sec. 20. As to the firſt Point, viz, What ſhall be eſteemed an Entry 
within theſe Statutes, it ſeems certain, That if one who pretends a Title to 
Lands, barely go over them, either with, or without a great Number of 


Crom. 70. b. Attendants, armed or unarmed, in his Way to the Church, or Market, or 


Dal. ch. 77. for ſuch like Purpoſe, without doing any Act, which either expreſly or 
impliedly amounts to a Claim of ſuch Lands, he cannot be ſaid to make an 
Entry thereinto within the Meaning of theſe Statutes. 
Crom. 69. Sect. 21. Yet in ſuch Caſe, if he makes an actual Claim with any Cir- 
Dal. ch. 77, cumſtances of Force or Terror, he ſeems to be guilty of a forcible Entry 
8 within 1 & 15 Ric. 2. whether his Adverſary actually quit his Poſſeſſion 
or not. 


Crom. 69. a, Sec. 22. Alſo all thoſe who accompany a Man when he makes a for- 


Dal. ch. 77. cible Entry, ſhall be adjudged to enter with him, within the Intent of theſe 


1 7 9 Laws, whether they actually came upon the Lands, or not. 


Sect. 23. 


8 


5 
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ing to ſome Opinions, an Entry may be ſaid to be forcible from the bare 236. 
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Sect. 23. So alſo ſhall thoſe who having an Eſtate in Land by a defea- Crom. 69. b. 
fible Title, continue with Force in the Poſſeſſion thereof, after a Claim G7" 775 
. . 2 Lit. 256, 

made by one who had a Right of Entry thereto. 7 
Seck. 24. But he who barely agrees to a forcible Entry made to his Uſe, 2 a. 
ch. 77. 


without his Knowledge or Privity, ſhall not be adjudged to make an En- * . 

try within theſe Statutes, becauſe he no way concurred in, or promoted 

the Force. | | 
Sect. 25. As to the ſecond Point, viz. What Entry is to be adjudged Lamb. 140, 5 

forcible, it ſeems clear, that it ought to be accompanied with ſome Cir- 5 gn 

cumſtances of actual Violence or Terror; and therefore that an Entry Co. 2 

which hath no other Force than ſuch as is implied by the Law, in every b. 


Treſpaſs whatſoever, is not within theſe Statutes. 
And therefore, for the better Underſtanding hereof, I ſhall conſider; 
1. In Reſpect of what acts of Violence an Entry may be adjudged 


forcible. | | 
2. In Reſpect of what Circumſtances of Terror. 


Sect. 26. As to the firſt of theſe Particulars, it ſeems to be agreed, 
That an Entry may be faid to be forcible, not only in Reſpect of a Vio- 
tence actually done to the Perſon of a Man, as by beating him if he re- 
foſe to relinquiſh his Poſſeſſion, but alſo in Reſpect of any other Kind of 
Violence in the Manner of the Entry, as by breaking open the Doors of H, 5 
a Houſe, whether any Perſon be in it at the ſame Time or not, eſpecial- Ny , 6. 8 
ly if it be a Dwelling-houſe, and perhaps alſo by any Act of Outrage, af- 
ter the Entry, as by carrying away the Party's Goods, &c. which being zo ag. pc: 
found in an Aſſiſe of Novel Diſſeiſin, will make the Defendant a Diſſei- 11 fl. 4. 10. b. 


for with Force, and ſubje& him to Fine and Impriſonment : And accord- ja. Ts 


drawing up of a Latch, or pulling back the Bolt of a Door; but ſure- Dal. ch. 77. 

ly ſuch inconſiderable Circumſtances as theſe, which commonly paſs hs OS A, | 

tween Neighbour and Neighbour, without any Offence at all, can never 3 

bring a Man within the Meaning of theſe Statutes, which ſpeak of En- Noy 137. 

tries with ſtrong Hand, or Multitude of People; and it hath been holden, * 5 2 

That an entry into a Houſe through a Window, or by opening a Door Jamb. 143. 

with a Key, is not forcible: And it is faid, That if one find a Man out 2 Rol. Re. z. 

of his Houſe, and forcibly with-hold him from returning to it, and ſend Lamb. 143. 

Perſons to take peaceable Poſſeſſion thereof, in the Party's Abſence, yet he 7 

is not guilty of a forcible Entry, inaſmuch as he did no Violence to the 

Houſe, but only to the Perſon of the other: But perhaps this Opinion 

may juftly be queſtioned, becauſe though the force be not actually done 

upon the Land, nor in the very Act of the Entry, yet ſince it is uſed with 

an immediate Intent to make ſuch Entry, and is the only Cauſe that it met 

with no Oppoſition, ſurely it cannot be ſaid, that the Entry is without 

Force, which whether it be upon, or off the Land, feems equally within : 

the Statute, | 
Set. 27, As to the ſecond Particular, viz, In reſpect of what Cir- 

cumſtances of Terror an Entry may be adjudged forcible ; it is to be ob- 

ſerved, That where-ever a Man, either by his Behaviour or Speech, at H. p. c. 128. 

the Time of his Entry, gives thoſe who are in Poſſeſſion of the Tene- Lamb. 142, 

ments which he claims, juſt Cauſe to fear, that he will do them ſome bodi- _ yr 

ly Hurt, if they will not give way to him, his Entry is eſteemed forcible, 


whether he cauſe ſuch a Terror, by carrying with him ſuch an unuſual 


P p Num- 
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10 f 712% Number of Servants, or by arming himſelf in ſuch a Manner as plainly 
og tg * intimates a Deſign to back his Pretenſions by Force, or by actually threaten- 

; ing to kill, maim, or beat thoſe who ſhall continue in Poſſeſſion, or by 
' See the Books giving out ſuch Speeches as plainly imply a Purpoſe of uſing Force againſt 
above cited. thoſe who ſhall make any Refiſtance, as if one ſay that he will keep his 

Poſſeſſion in Spite of all Men, Sc. FE 

Bro. Dureſs, Sec. 28. But it ſeemeth that no Entry ſhall be judged forcible from any 
12,16. _- threatening to ſpoil another's Goods, or to deſtroy his Cattle, or to do him 
1 Inſt, 25 b. any other ſuch like Damage which is not perſonal. 


1 Seck. 29. However it is clear, That it may be committed by a ſingle 
Perſon, as well as by twenty. | 


H. P. C. 138. Sef. 30. As to the third Point, viz. What Detainer is to be adjudged 
forcible, it ſeemeth certain, That the fame Circumſtances of Violence or 
Terror, which will make an Entry forcible, will make a detainer for- 
8 145. cible alſo; from whence it ſeems to follow, That whoever keeps in his 
H. P. 3 Houſe an unuſual Number of People, or unuſual Weapons, or threatens 
Dal. ca. 77. to do ſome bodily Hurt to the former Poſſeſſor, if he dare return, ſhall be 
Cro. Ja. 199. adjudged guilty of a forcible detainer, though no Attempt be made to re-en- 
ter; and it hath been ſaid, That he alſo ſhall come under the like Con- 
Crom. 70. b. ſt;uction, who places Men at a Diſtance from the Houſe, in order to aſſault 


Lamb. 145. any one who ſhall attempt to make an Entry into it; and that he alſo is 


Crom. 70. b. in like Manner guilty who ſhuts his Doors againſt a Juſtice of Peace 


Lamb. 145. coming to view the Force, and obſtinately refuſes to let him come in: 

Crom. 73. But it is ſaid, That a Man ought not to be adjudged guilty of this Offence, 

Dal. ca. 77. for barely refuſing to go out of a Houſe, and continuing therein in de- 
ſpight of another, | „ T's 

Sect. 31. As to the fourth Point, vis. In reſpect of what kind of Poſ- 

ſeſſions one may be guilty of a forcible Entry or Detainer within thoſe 

Statutes, it ſeems clear, That one may come within the Danger thereof by 

1 Sid. 101. a Force done to Eccleſiaſtical Poſſeſſions, as Churches, Vicaridge- Houſes, 


1 Lev. 90, Sc. as much as if the ſame were done to any temporal Inheritance; alſo 


+ 299. $0 44 it bath been holden for a general Rule, That one may be indicted for a for- 


ro Ca 201. cible Entry into any ſuch incorporeal Hereditament, for which a © Writ 
. e of Entry will lie, either by the Common Law, as for“ Rent, or by 
Bro. Force, 7. Statute, as for Tithes, &c. but I do not find any good Authority, That 


ky 25 201. ſuch an Indictment will lie for a f Common or * Office; but it ſeems 
' See Co. Ca, agreed, That an Indictment of forcible Detainer lies againſt any one, whe- 
486. ther he be the Tertenant or a Stranger, who ſhall forcibly diſturb the 


SeeDal.ca.77. h . . | f 
5 Oro. Je. 1, lawful * Proprietor, in the Enjoyment of any of the above mentioned Poſ- 


Crom. 69, 
70. by menacing a Commoner with bodily Hurt, if he dare put in his Beaſts 


a into the Common, &c, yet it ſeems clear, That no one can come within 

| the Danger of theſe Statutes by a Violence offered to another in reſpect 

1 Mod. 73. of a Way, or ſuch like Eaſement, which is no Poſſeſſion. Alſo it ſeem- 

2 Keb. 709. eth, That a Man cannot be convicted upon View, by Force of 15 Ric. 

2. 2, of a forcible Detainer of any ſuch Tenement, wherein he cannot 

be ſaid to have made a precedent forcible Entry, becauſe that Statute gives 

Vide infra the Juſtices a Juriſdiction of no other forcible Detainer, but what follows a 
Sea. 40. forcible Entry. 

Sect. 32. As to the fifth Point, viz. Who may be guilty of a forcible 

Entry or Detainer within theſe Statutes ; it ſeems clear, That no. one 

can come within the Intention thereof by any Force whatſoever done by 

him in entering into a Tenement, whereof he himſelf had the fole and 


lawful Poſſcflion, both at and before the Time of ſuch Entry; as by 
| | breaking 
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breaking open the Door of his own Dwelling-houſe, or of a Caſtle, which Moore 786. 
is his own. Inheritance, but forcibly detained, from him by one who claims 122 * 
the bare Cuſtody of it; or by forcibly entring into the Land in the Poſſeſ- 

fon of his own Leſſee at Will. Sed Quere. 

Sef. 33. But it ſeems clear, That a Jointenant, or Tenant in Common, 8 Ed. 4. 9. a. 
may offend againſt the Purport of theſe Statutes, either by forcibly ejecting, 19% „ . 
or forcibly holding out his Companion, for tho the Entry of ſuch a Tenant Sons Lacs 
be lawful per my & per tout, ſo that he cannot in any Cafe be puniſhed in 
an Action of Treſpaſs at the Common Law, yet the Lawfulneſs of his 
Entry no Way excuſes the Violence, or leſſens the Injury done to his Com- 

nion, and conſequently an Indictment of forcible Entry into a Moiety of Latch 224. 
a Manor, Sc. is good. 1 14% | Palm, 419. 

Sect. 34. Alſo if a Man have been in Poſſeſſion of Land for never ſo. 
long a Time, by a defeaſible Title, and another who hath a Right of Entry 
thereunto, make a Claim, and yet ſuch wrongful Poſſeſſor ſtill continue 
his Occupation with Force and Arms, he is puniſhable for a forcible Entry C. 7 
and Detainer againſt the Purport of theſe Statutes, becauſe all the Eſtate 257. 
whereof he was ſeiſed before ſuch Claim, was wholly defeated by it, and re 69. b. 
his Continuance in Poſſeſſion afterwards amounted in the Judgment of Law 161. wr 
tod e Fe... | 5 [- Dal. ch. 77. 
Sect. 3 5. It is faid, That an Infant or Feme Covert may be guilty with- pal. ch. 57. 
in the Intention of theſe Statutes, in reſpect of ſuch actual Violence as ſhall Crom. 69. 
be done by them in Perſon, but not in reſpect of what ſhall be done by Ce. Lit. 357 b. 
others at their Command, becauſe all ſuch Commands of theirs are void: 

Alſo it is ſaid, That a Feme Covert may be impriſoned for ſuch Offence, , H. H. P. c. 
but that an Infant ought not, becauſe he ſhall not be ſabject to corporal 21. 
Puniſhment, by Force of the general Words of any Statute, wherein he is mY Impri- 
not expreſly named. El 1 bs, a 

As to the ſixth Point, vi. What ought to be the Form of a Record 
grounded upon theſe Statutes, it hath been reſolved, 

Se. 30. Firſt, That it is ſuffictent in the Caption of ſuch an Indict- 
ment, to ſay, That it was taken before A. B. & C. D. Fuſticiariis ad pa- P _ 77+ 
cem Domini Regis conſervandam aſjignatis, without ſhewing that they had NY a0 
Authority to hear and determine Felonies and Treſpaſſes, for the Statute en- 
ables all Juſtices of Peace, as ſuch, to take ſuch Indictments. 

Sect. 37. Secondly, It hath alſo been reſolved, That the Tenement Dal. ch. 81. 
in which the Force was committed, muſt be deſcribed with convenient 
Certainty, for otherwiſe the Defendant will neither know the ſpecial 
Charge to which he is to make his Defence, neither will the Juſtices or 
Sheriff know how to reſtore the injured Party to his Poſſeſſion; and 
from hence it follows, That an Indictment of a forcible Entry into a 
* Tenement (which may ſignify any Thing whatſoever, * wherein a « Dal. 15. 
Man may have an Eſtate of Freehold, or into a Houſe © or Tenement, 2Rol- Re. 46. 
ar into two Cloſes of Meadow © or Paſture, or into a Rood e or Half 5 5 wang os 
Rood of Land, or into * certain Lands belonging to ſuch a Houſe, or in- 3 Leon. 102. 
to ſuch a Houſe, without ſhewing in what * Town it lies, or into a h Te- MAES SE 
nement with the Appurtenances called Trupenny in D. is not good. 40. Pl 4, 5. 
But it hath been reſolved, That an Indictment for a forcible Entry in 1Rol-Re-334- 
Domum Manſionalem ſive Meſſuagium, &c. is good, for theſe are Words 8 a 
equipollent : Alſo that ſuch an Indictment for an Entry into a * Cloſe, 42 Rol. Ab. 
called Serjeant Hern's Cloſe, &c. without adding the Number of Acres, 81, Pl: 4. 


. : 5 : k 5 © I Bulſt. 201. 
1s good, for here is as much Certainty as is required in an Ejectment; 2 Leon. 186. 


3 Leon. 102. 


Bro forcib. Ent. 23. f 2 Leo 186. h 2 Rol. Ab. 80. Pl. 7. iCro. : : K : 
2 Rol Ab. $0, Fl. 8. 2 OI nerd Han BN ot ads 


256, 


* 


and 


Cro. El 754. tens liberum Tenementum 7 


1 Ventr. 306, that Act; and upon this Ground it hath been reſolved, That fuch an In- 
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and it hath been adjudged, That ſach Indictment may be void as to ſuch 
Part thereof only which is uncertain, and good for fo much as is certain, 
2 Leon. 186. and therefore that an Indictment for a forcible Entry into a Hoafe, and 
3 Leon. 102. certain Acres of Land thereto belonging, may be quaſhed as to the Land, 
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and ſtand good as to the Houſe. | | 228 
Seck. 38. Thirdly, It hath been alſo reſolved; That an Inditment 
2 Keb. 495. On 5 or 15 Rich. 2. needs not ſhew who had the Freehold at the Time of 
3 Bulſt. 71. the Force, becauſe thoſe Statutes ſeem equally. to puniſh all Force of this 
i Ven. 23, 25. Kind, without any Way regarding what Eftate the Party had on whom 
it was made; yet it ſeems, That ſuch an Indictment ought to ſhew that 
ſuch Entry was made on the Poſſeſſion of fome Perſon, who had. ſome 
+ Kok 405. Eſtate in the Tenements, either as a Freeholder or Leſſee for Years, &c. 
Salk. 260. 2. for otherwiſe it doth not appear, that ſuch Entty was made injurious to 
any one; but it is ſaid, That an IndiAment on 8 H. 6. muſt ſhew, that 
Hetley 73. the Place wherein the force was committed was the Freehold of the Party * 
Latch 109. grieved at the Time of ſuch Force; and therefore, That it is not ſuffi- 1 


2 Keb. 477. cient to ſay that the Defendant with ſtrong Hand, Sc. entered into ſuch 


1 Keb 191. a Houſe, exiſtens liberum Tenementum F. S. &c. without ſaying, adtunc ex- 
1 | f, S. for otherwiſe it may be intended, that it 
-Rol. Re. 6+. was his Freehold at the Time of the Indictment only, and not at the 
Palm. 426. Time of the Force; and according to the general Opinion, an Inditment 
3 that Statute cannot warrant an Award of Reſtitution, unlefs it find, 
1 Bulſt, 177. that the Party was ſeiſed at the Time; yet it is faid, That the Want of 
ſuch an expreſs finding may be ſupplied by ſuch ' Words as neceffarily 
Corrs imply, that the Party was ſeiſed at the Time of the Force; as where it 
i Vent. 306. is expreſly laid that the Defendant diſſeiſed J. S. Cc. which is impoſſible, 
3 Leon. 102. ghleſs he had been ſeiſed of the Freehold at the ſame Time; and it hath 
= 444% been ſaid, That it is ſufficient in ſuch an Indictment to ſay that the Par- 
Con. 2 Rol. ty was Poſſeſſjonatus pro termino Vite, without uſing the Word Seiſitus, 
A, 80. Pl. 9. Sc. for the ſame Propriety of Expreſfion is not required in Indictments as 
Palm. . Pleadings ; ſed Nuære. Alſo it is ſaid, That if it do appear either in ſuch 5 
Cro. Ja. 633, an expreſs or implicit manner, that the Party injured had the Freehold of $ 
634. the Land at the Time of the Force, it is not neceſſary to ſhew farther HB 
what Eſtate in particular he had therein, or by what Title he claims the 
ſame; for it is not the Title, but the Poſſeſſion, which is in Queſtion. 
> Rol. A. go. And upon the like Ground it hath been adjudged, That an Indictment on 
Pl. 3. the faid Statute for entering on my Farmer, and forcibly expelling him, 
and diſſeiſing me, is good, without ſhewing what Eftate ſuch Farmer 
had; for it is ſufficient to ſhew that he had the Poſſeſſion, and the Injury 
complained of is the forcible Diſſeiſin done to me, which, being the main 
Point of the Indictment, if it be ſufficiently ſet forth in Subſtance, the 
Indictment is good; yet in this very Cafe the Want of - ſhewing that ſuch 
Yelv. 165. Farmer was ouſted, would have been an incurable Fault ; becauſe his Poſ- 
ſeſſion being my Poſſeſſion, unleſs he were ouſted, I could not be diſ- 
ſeiſed. Alſo it hath been holden, That as an Indictment on 8 H. 6. 
muſt ſhew that the Party who is put out of Poſſeſſion was ſeiſed of a 
Freehold, in order to bring him within the Purview of that Statute, ſo 


alſo an Indictment on 21 Jac. 1. 15. muſt ſhew, That the Party injured 


was Poſſeſſed of ſuch an Eſtate, as will bring him within the Proviſion of 


Far. 123. 


7 — 25 dictment, ſetting forth in general, That the Party was poſſeſſed, or that 
713 he was poſſeſſed for a certain Term, without adding, that it was for 
Vears, is not good; for in the firſt Caſe it may be intended, That he 


Salk, 260. 
Far. 123. was poſſeſſed only by Virtue of a Leaſe at Will; and in the ſecond, 
i That 
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That he was poſſeſſed of a Term for Life ; in neither of which Caſes he 
is within the Benefit of 21 Jac. 1. 15. Yet it hath been ſaid, That the 
Poſſeſſion of ſuch an Eſtate, as is within that Statute, is ſufficiently ſet 
forth in the reciting Part of an Indictment, as thus, Quod cum J. S. was 1 Mod. 74: 
poſſeſſed for a certain Term of Years, and being ſo poſſeſſed, was by ſtrong 4 
Hand, &c. put out of Poſſeſſion, &c, without any direct Allegation of 
ſuch a Poſſeſſion. 3 
Sect. 30. Fourthly, it hath been reſolved, That a Repugnancy in ſet- 

ing forth the Offence in an Indictment upon any of theſe Statutes, is an 
incurable Fault; and upon this Foundation it hath been adjudged, That 
an Indictment on 8 H. 6. ſetting forth, that the Defendants Pacific in- Meyn 56; 
traverunt, &c. & eum adtunc & ibidem vi & armis diſſeiſiverunt, or that 1 733 

F. §. was ſeiſed and poſſeſſed, is void; and it hath alſo been adjudged Pugh. ade, ; 
hat an Indictment on 21 Fac. 1. ſetting forth, That the Party injured Raymond 65. 
was poſſeſſed of a Term for Years, or of a Copyhold Eſtate, and that the rr 8 
Defendants with ſtrong Hand ouſted and diſſeiſed him, is void, becauſe 8 
it is abſurd and contradictory to ſet forth a Diſſeiſin of ſuch an Eſtate 
whereof it is impoſſible that any Man can be diſſeiſed; alſo it hath been 
holden, That an Indictment on 8 H. 6. ſetting forth a Diſſeiſin of Land, 
adtunc & adbuc exiſtens liberum Tenementum J. S. is void for its Repugnan- 1 
cy, inaſmuch as it implies, That J. S. always continued in Poſſeſſion, Show. aA : 
which, if it be true, makes it impoſſible that he could be diſſeiſed at all; 2 Balſt. 121. 
but ſome have ſaid that this ſeeming Repugnancy may be reconciled, by in- . 
tending that the Diſſeiſee might re- enter after the Time of the Diſſeiſin, and 
before the finding of the Indictment; however it ſeems clear, That if the 
Words Adbuc extratenet be added, ſuch a Repugnancy cannot be helped 
by any Intendent ; and that no Reſtitution can be awarded on ſuch an In- 
dictment, whether thoſe Words adbuc extratenet be in it or not, becauſe 
the Party grieved appears by the Indictment it ſelf to have had the Freehold 


* 


at the Time of the finding thereof. | | 


. Sef. 40. Fifthly, It hath been reſolved, That an Inditment of a 2 Rol. A. 80. 
forcible Detainer, without ſhewing that the Defendant made an Entry in- Pl. 19. 
to the ſame Lands, is not good, becauſe the Statute doth not prohibit 

one who hath always been in Poſſeſſion, to maintain the ſame with Force: 

And it ſeems clear, That a Conviction of a forcible Detainer upon View, pa 3 

by Force of 15 Ric. 2. cannot be good, unleſs it ſhew that the Defend- 196, 197. 
ant was alſo guilty of a forcible Entry, for the Words of that Statute Cro. Ja. 19, 
are, That at all Times that ſuch forcible Entries are made, and Complaint there- (H =. 
of cometh to the Yuftices, &c. that the ſame Fuſtices, &c. ſhall go, &c. an? 
if they find any that bold ſuch Place forcibly, after ſuch Entry made, &c. by 

which it is plain, That the Juſtices have no Juriſdiction by Force of this 
Statute, but where the Entry, as well as Detainer, was forcible : Yet in B. R. Hi 
Leighton's Caſe it was reſolved, That ſuch a forcible Entry is ſufficiently ſet 176. 
forth in the Complaint recited in ſuch a Conviction ; and it is plain, That 

the Statute could not intend that the forcible Entry ſhould be viewed, be- 

cauſe it is to precede the Proceedings of the Juſtices; but perhaps it is the 

better Opinion, That an Indictment upon 8 H. 6, ſetting forth an Entry and 

forcible Detainer, without ſhewing whether the Entry were forcible or 
peaceable, is good; for there is no Medium between a forcible and peace- 

able Entry ; and an Entry not alledged to have been forcible, ſhall be in- 

tended to have been peaceable, or if not ſo, yet it ſeems to be no Way 

material, whether it ſhall be taken to have heen forcible or peaceable, 

becauſe in either Caſe it is equally within the Statute, the Words where- 

of as to this Purpoſe are, Where any doth make forcible Entry in Lands and 


Qq Tene- 
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Tenements, or other Poſſeſſons, or them hold forcibly ; by which it appears, 
1 95 Ab. That a forcible Detainer is a diftin& Offence from that of a forcitle Entry, 
zorn, and no Way depending on it; and my Lord Chief Juſtice Holt ſeemed to 
Yelv. 99. be of this Opinion in Leighton's Caſe above mentioned. However it ſeemg 
Cro. Ja. 151. to be certain, That if a Bill both for a forcible Entry and forcible Detainer 
1 Sid. 97, 99. pe preferred to a Grand Jury, and found Ignoramus as to the Entry with 
414. DE LOR . : . | P 

Force, and Billa vera as to the Detainer, it will not warrant an Award of 


2 Keb. 505: 
Vide infra, Reſtitution, but is void, becauſe a Grand Jury cannot find a Bill true for 


B. 2. 59: 25. Part, and falſe for Part, as a Petit Jury may. 
2. Seck. 41. Sixthly, It hath been reſolved, That no Indictment can war. 


rant an Award of Reſtitution, unleſs it find that the Wrong-doer both 
Salk. 260. 2. \'s | : h his Poſſeſſi | IF 

Bro. Force, Ouſted the Party grieved, and alſo continueth his Poſſeſſion at the Time of 
13. the finding of the Indictment; for it is a Repugnancy to award Reſtitution 
Lamb. 153. f Poſſeſſion to one who never was in Poſſeſſion, and it is vain to award it 


Dal. ch. 81. | : 
to one who doth not appear to have loft it, 
Se. 42. Seventhly, It hath been reſolved, That the Time and Place 


of the Diſſeiſin are ſufficiently ſet forth in an Indictment, alledging, That 
the Defendant Tal! die intravit, &c. & ipſum A, B. manu forti diſſeihruit, 
without adding the Words Adtunc & Ibidem; for inaſmuch as the En- 
Cro. Ja. 41. try and Diſſeiſin are both of them of the fame Nature, and the one of 
them naturally tends to cauſe the other, it is implied, that they both 
happened at the ſame Time; and the forcible Entry being the principal 
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Offence within the Purview of theſe Statutes, and the Diſſeiſin being on- 
ly added to ſhew that the Party grieved hath a Right to a Reſtitution, 


y | 
as to which the Day of the Diſſeiſin is no Way material, it ſeemeth to be 


B. 2. ch. 23, Over nice to require a preciſe Exactneſs in fetting it forth; neither can it 


S. 88. be to any Purpoſe to alledge that the Diſſeiſin was at the ſame Place 
with the Entry, fince it appears from the Nature of the Thing, that it 

| could not but be ſo; yet in an Indictment of Murder, it is perhaps a fatal 
Py. 68. Pl. 28. Miſtake, not expreſly to ſhew the Day and Place of the Stroke, as well 
as of the Aſſault, becauſe theſe Offences are of different Kinds, the one 
being only a Treſpaſs, and the other a Felony, and may well be intended 


to have happened at different Times and Places, and the giving of the Stroke 


being the principal Offence, ought to be ſet forth with the moſt exact Cer- 


tainty, | 
| 544 43. Eighthly, It hath been reſolved, That a Diſſeiſin is ſuffi- 


a Noy 125. ciently ſet forth, by alledging, That the Defendant entered, Cc. into 
b Cro. Ja. 32. ſuch a Tenement and diſſeiſed the Party, without adding, either the 


Con Ney Words * Tllicit?, or * Expulit, or * Inde, for the Word Diſeifivit implies as 


120, much. 


$e#. 44. Ninthly, It hath been reſolved, That an Indictment which 


8 purſues the Words of the Statute in alledging an Entry, Cc. to have been 


2 Bulſ. 258. 433 wh, » & . 
B. 2. Ch. 25. armis, becauſe that is implied ; alſo it is faid, That as the Want of thoſe 


S. 92. keb. Words will not vitiate an Indictment which purſues the Statute, fo neither 


= ; will the uſing of them make good an Indictment which does not purſue it; 
2 Keb. 133, yet it hath been reſolved, That ſuch an Indictment may be good without 
135. mentioning any Complaint, tho' the Statute ſeems to require it; for it is 


— ſaid, That thoſe Words in the Statute are put in caſd abundanti; and that 
if a Juſtice of Peace have by any Means whatſoever Notice of a forcible 
Entry or Detainer, he may and ought to proceed againſt the ſame according 
to the ſaid Statute, as being a Diſturbance of the publick Peace, the Pre- 


Ed. 4. 18. a. L ; 
Dal 45 ſervation whereof was the chief End of theſe Statutes. 


Sef, 45. 
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made Manu forti, needs not expreſly alſo to ſay, That it was made Vi & 
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Heir; and from the ſame Ground it followeth, That it ſhall not be Lamb. 154. 


upon his Anceſtor. 


the Diſſeiſor ſhall not be reſtored upon an Indictment finding the ſaid 
Force, becauſe his Poſſeſſion was at firſt peaceably defeated, and at the 


but I cannot be perſuaded that this Opinion is agreeable to the Intention 


Chap. 64. Of Forcible Entries and Detainers. 15 q 


Seck. 45. As to the ſeventh Point, vis. Of what Kind of Poſſeſſions 
a Reſtitution is to be awarded; it ſeems that it ought only to be awarded Dal. ch. 8r. 
for the Poſſeſſion of ſuch Tenements as are viſible and corporeal ; for no Lamb. 153. 
one who hath a Right to ſuch as are inviſible and incorporeal, as Rents, 
Commons, &c, can be put out of Poſſeſſion thereof, but only at his own co. Lit. ;23. 
Election, by a Fiction of Law, in order to enable him to recover Damages 
againſt the Perſon who hath wrongfully diſtucbed him in the Enjoyment 
of them ; for ſuch Things being mere Creatures of the Law, and depending 
entirely upon the Conſtruction thereof, are always in the Poſſeſſion of thoſe 
whom the Law adjudges to have a Right to ſuch Poſſeſſion, and conſe- 
quently all the Remedy that can be defired againſt a Force offered to a Man 
in reſpect of ſuch like Poſſeſſions, is to have the actual Force removed, 
and the Offenders puniſhed for the ſame, which may be done by Force of 


5. 


15 Rich. 2. Cc. 

Sect. 46. As to the eighth Point, viz. To whom ſuch Reſtitution 
ought to be made; it hath been holden, That it ſhall only be given to 
him who is found by the Indictment to have been put out of an actu- - 
al Poſſeſſion, and conſequently that it ſhall not be awarded to one who Dal. ch. 83. 
was only ſeiſed in Law, as to an Heir upon whom a Stranger abateth Lamb. 153. 
upon the Death of the Anceſtor, before any actual Entry made by ſuch 


— 


granted to an Heir upon an Indictment, finding a forcible Entry made Vide Gio J. 
Se. 47. It hath been holden by ſome, That if a Diſſeiſee re-enter ka 

peaceably upon the Diſſeiſor, and continue for ſome Time peaceahly up- Crom. 162. b. 

on the Tenements in Diſpute, and afterwards detain them with Force, 163. 4. b. 


Time of the Force, he had, in the Judgment of Law, no Poſſeſſion at all; 


of the ſaid Statutes, the principal End whereof ſeems to be to oblige all 
Perſons to refer themſelves to the Courts of Juſtice, for the Deciſion of 
their Claims to the Poſſeſſion of Land, and to reſtrain them from diſturb- 
ing the publick Peace, by ſuch Endeavours to right themſelves ; but if 
ſuch a Practice as this ſhould be allowed, it would be eaſy to evade the 
Effect thereof by refraining from Violence at firſt, and then forcing the 
Party to leave the Poſſeſſion of the Premiſſes after a ſhort Continuance 
thereon in Peace ; neither do I ſee any Difference between ſuch a Conti- 
nuance for the Space of three Days, and a Continuance for three Hours or 
Minutes, inaſmuch as the ſubſequent Force is in each Caſe equally within 
the Miſchief intended to be provided againſt by the Sratutes ; and ſeeing 
the Statutes of 8 H. 6. and 31 El. 11. have expreſly provided, That thoſe 
who have been in Poſſeſſion for three Years, ſhall not be put out of Poſſeſ- 
ſion by an Indictment of forcible Entry or Detainer ; it ſeems plainly to 
be implied, That no one ſhall have the like Advantage, in reſpe& of a Poſ- 
ſeſſion for a ſhorter Time. | 
See. 48. It will be needleſs in this Place to ſhew of what Kind of 
Hereditaments, or of what Kind of Eſtate therein, the Party who is to 
be reſtored muſt be found to have been ſeiſed or poſſeſſed, becauſe this may 
CITY appear by what hath been ſaid in the foregoing Part of this 
Chapter, 

Sed. 49. As to the ninth Point, viz. By whom and in what Manner 
ſuch Reſtitution may be awarded and given; there is no doubt, but that 


the ſame Juſtice, before whom an Indictment of forcible Entry or De- 
| tainer 
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| Dalt, ca. 82. tainer ſhall be found, may grant an Award of Reſtitution to the Party ; 
Du. 187. and it is ſaid, That he may execute the ſame either in his own proper Per- 
ſon, or make his Precept to the Sheriff to do it, 
+ Sid. 156, Secr. co. But it ſeems clear, That neither Juſtices of Peace, nor any 
Keb. 88. other Court whatſoever, have Authority to grant a Reſtitution upon a 
1 Vent. 393: Conviction of any Force taken by them upon View, unleſs the ſame be 
found by an Indictment, according to the Direction of 8 H. 6. c. 9. or 21 
Dy. 187. Pl.6. Ja. 1. c. 15. Alſo it ſeems to be agreed, That no other Juſtices of Peace, 
except thoſe before whom ſuch an Indictment ſhall be found, have any 
Power, either at Seſſions, or out of it, to make any Award of Reftitution ; 
Dat. ca. 82. and that no other Court whatſoever can petſonally reſtore the Party with- 
Lamb. 184. out a Precept to the Sheriff, 
Seck. 51. Alſo it hath been reſolved, That Juſtices of Oyer and Ter- 
miner have no Power, either to inquire of a forcible Entry or Detainer, 
Kellw, 159. Or to award Reſtitution on any ſuch Inditment ; becauſe, when a new 
Dali. 25, Power is created by Statute, and certain Juſtices are aſſigned to execute it, 
OY i WM it cannot regularly be executed by any other; and inaſmuch as Juſtices of 
ene Oyer and Ferminer have a Commiſſion entirely diſtin from that of Ju- 
ſtices of Peace, they ſhall not, from the general Words of their Commiſ- 
ſion, Ad inquirend” de omnibus tranſgr” & de omnibus aliis Articulis & Cau- 
s cont” formam quorumcunque Statutorum fat? ſive perpetrat”, be conſtrued 
to have any ſuch Powers as are ſpecially limited to Juſtices of Peace; 
yet it bath been reſolved, That the Juſtices of the King's Bench may award 
Reſtitution upon an Inditment of forcible Entry or Detainer removed be- 
544 0 . fore them, becauſe the ſaid Juſtices having a ſupream and ſovereign Juriſdic- 
{H + 18. b. tion over all Matters of a criminal and publick Nature, have always been 
Daliſ. 25. : eſteemed to have Power in all Cauſes of this Nature, being brought Judi- 
75 — 4s . Cially before them, to give the Parties ſuch Remedies in Relation thereto, 
Dalt. ch. 82. as they ſhall appear to have a Right to demand, either by Common Law 
or by Statute. | 
13 Sec. 52. The Sheriff, if need be, may raiſe the Power of the County 
do aſſiſt him in the Execution of a Precept of Reſtitution, and therefore, if 
he make a Return thereto, that he could not make a Reſtitution by Reaſon 
of Reſiſtance, he ſhall be amerced. | 
Salk. 260. Pl. Se. 53. As to the tenth Point, viz, How ſuch Reſtitution may be 
barred by the Continuance of a Poſſeſſion for three Years; it appears from 
the abovementioned Proviſo of 8 H. 6. and alſo by 31 El. 11. That any 
one indicted upon thefe Statutes, may alledge ſuch Poſſeſſion to ſtay the A- 
Far. 138. Ward of Reſtitution ; in the Conſtruction whereof it hath been holden, 
val. ce. 79. That ſuch Poſſeſſion muſt have continued without Interruption during 
H. P. C 139. three whole Years next before the Indictment; and thetefore, That he who 
Dyer 141. having been in Pofkeflion of Land for three Years, or more, is forcibly 
*l #3 ,, ouſted, and then reſtored by Force of the Statute of 8 H. 6. cannot juſtify 
Bro. Force, A forcible Detainer, till he have been in Poſſeſſion again for three Years 
22, 29. after ſuch Reſtitution z and alſo for the fame Reaſon it hath been aid, 
7 That he, who under a defeafible Title hath been never fo long in Poffeſ- 
Dal. ca, 79. ſion of Land to which another hath a Right of Entry, cannot juſtify ſach 
1 Inſt. 256, a Detainer at any Time within three Years after a Claim made by him who 
—. 3 9 bath ſuch a Right, becauſe all defeaſible Eſtates in the Land are wholly de- 
22.  feated by ſuch a Claim, and the ſubſequent Continuance in Poſſeſſion a- 
mounted to a new Entry. | | | 
Dal. ca. 79. Se. 54. Thete have been ſome Opinions, That the three Years 
22 H. b. iS. b. Poſſeſſion muſt be of a lawful Eſtate, and conſequently that a Diſſeiſor's 
Crom. 71. Continuance in quiet Poſſeſſion for never fo many Years, ſhall not juſtify 
| | a 


1. | 
Carth. 496. 


ſeſſion is good, without ſhewing under what Title, or of what Eſtate ſuch 
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a forcible Detainer ; but it ſeems neceſſary do make a Diſtinction between 
a Detainer againſt him who has a Right of Entry, and a Detainef againſt- 
a Stranger, or one who by his Laches has loſt his Right of Entry; for I 
do not ſee why three Years Continuance of a defeaſible Poſſeſſion. thould 
not juſtify a Detainer by Force againſt a Stranger, inaſmuch as he cannot 
take Advantage of another's Right, and bare Poſſeſſion is a good Title a- 

ainſt all Perſons, except him who have the Right, and cannot be lawfully 
defeated by any other, Alſo if one who has the mere Right to Lands, 
have ſo long neglected to recover the Poſſeſſion thereof, till in judgment of 
Law he hath no more Right to ſuch. Poſſeſſion, till he have recovered it 

Action, than a mere Stranger, there doth not ſeem to bo any Reaſon 
that he ſhould have more Advantage againſt a forcible Detainer, than if he 
were a meer Stranger. 

Se#. 55. Allo it hath been holden, That a peaceable Continuance in 

Poſſeſſion for three Years after a forcible Entry, under any Title what- 
ſoever, will not juſtfy a forcible Detainer, inaſmuah as the Poſſeſſion was at 
firſt gained by Force; but I cannot think this a reaſonable Conſtruction of 
the ſaid Statutes; for the Force in the Detainer being after three Years quiet 
Poſſeſſion, ſeems juſtifiable by the expreſs Words of the Statute ; and where 
the Force uſed in gaining a Poſſeſſion is afterwards wholly laid aſide, there 
ſeems to be no Colour to ſay, That it makes the ſubſequent Poſſeſſion leſs 

uiet or peaceable than it would have been, if there had been no Force at 
all uſed at the firſt. "Tic | | 

Sect. 56. It ſeems clear from the expreſs Purview of the ſaid Statute of! keb. 538. 

1 El. 11. that wherever the Defendant. pleadeth ſuch a Poſſeſſion in Bar The King and 
of Reſtitution upon ſuch an Indictment, either before the Juſtices of Peace, ==, IR 
or in the King's Bench, no Reſtitution ought to be awarded till the Truth ” 
of the Plea be tried; and it hath been holden, That the Plea of ſuch a Poſ- 


it 1 - F 0 1% 
Poſſeſſion was, becauſe it is not the Title, but the Poſſeſſion only, which is ; 8 


material in this Caſe. 

Sec. 57. It ſeems that from the Wording of 31 El. 11. if one who has 
been in Poſſeſſion for three Vears, be ouſted, and the ſame Day re-enter 
with Force, and alſo be indicted for ſuch Re-entry on the very ſame Day, 
it may be queſtioned whether the Proſecutor ought to have Reſtitution, 
inaſmuch as the Words of the Statute are, That there ſhall be no Reſtitution, 
&c. if the Perſon indicted have been in quiet Poſſeſſion for three Years next 
before the Day of the Indiftment found; and here the Defendant hath been 
in Poſſeſſion three Years before the Day of the Indictment, though not 
three Years before the Indictment, inaſmuch, as he was ouſted the ſame. 
Day; but if it be conſidered, That the Circumſtance of finding the Indict- 
ment on that Day no way affects the Merits of the Cauſe, or leſſens the 
Offence any more than if it were found in any other Day; and that Re- 
ſtitution muſt have been awarded if it had been found on another Day; 
and that the Miſchief complained of in the Preamble is, that Perſons were 
by Colour of ſuch Indictments often turned out of their Poſſeſſions which 
they had quietly enjoyed for three Years next before ſuch Indictments 


1 Vent. 265. 


found, which does not extend to the Defendant in the preſent Caſe, I 


rather incline to think, that Reſtitution might be awarded to the Proſecu- 
tor in this Caſe, inaſmuch as it clearly appears, That the Defendant's Poſ- 
ſeſſion hath not had three Years uninterrupted Continuance within the In- 
tent of the Statute, 


Rr Sed, 58. 


Raymond 84. 
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Sec. 58. As to the eleventh Point, viz; For what other Cauſes ſuch 
x Keb. 343- Reſtitution may be ſtay'd;; it ſeemeth to be ſettled at this Day, That if the 
2 Keb. 499 Defendant tender a Traverſe of the Force, which maſt be done in Writing, 
1854. 284. and not by a bare Penial of the Force by Parol, 8 the Juſtice ought not to 
Salk. 587, make any Reſtitution, till the Traverſe be tried; in order whereunto he 
588. muſt award a Venire facias, whereon a Jury muſt be returned, on whoſe 
Verdict the Award of Reſtitution ought to depend. | | 
n Set. 59. It hath been reſolved, Thar if ſuch a Jury find Part of the 
1 Keb. 427. Indictment to be true, and Part of it to be falſe; yet if they find ſo much 
thereof to be true as will warrant a Reſtitution, the Juſtice ought to reſtore 
the Party: as where, on an Indictment of Forcible Entry and Forcible De- 
tainer, the Jury find that the Entry was peaceful, and the Detainer was 
only forcible. ID | 
Seck. 60. As the Juſtice is bound to ſtay the Award of Reſtitution, up- 
on the Defendant's tendering a Traverfe of the Force, ſo it hath alſo been 
Savil 68. Pl. ſaid, That he ought not to make ſuch an Award in any Caſe in the De- 
141. fendant's Abſence, without calling him to anſwer for himſelf; for it is im- 
Aleyn 78, 79. plied by natural Juſtice, in the Conſtruction of all Laws, That no one 
ought to ſuffer any Prejudice thefeby, without having firſt an Opportunity 
of defending himſelf. © | 
yer 187, Seck. 61. As to the twelfth Point, vis, How fuch a Reſtitution may 
2 6. be ſuperſeded before it is executed; there is no Doubt but that the ſame 
3 8 Juſtices, by whom a Reſtitution is awarded upon an Indictment of For- 
Dale. cap. 81, cible Entry or Detainer found before them, may alſo afterwards, upon 
81 an Inſufficiency of the Indictment appearing unto them, ſuperſede the 
wh ſime before it is executed: And it hath alſo been faid, That if ſuch an 
Cro. El. 91 5. Indictment be taken, and Reſtitution awarded by four or five Juſtices, 
Yelv. 32. that two or even one of the ſame Juſtices may ſuperſede the Execution 
thereof, as well as more or all of them. But it ſeems to be agreed, That 
no other Juſtices, or other Court whatſoever, have ſuch Power, except the 
Eing's Bench. | | | : . 8 
Oro. El. 915. Seck. 62, However it is certain, that a Certiorari from the King's 
16 Bench is a Super ſedeas to ſuch Reſtitution; for every ſuch Certiorari has 
" Fl „ theſe Words coram nobis terminari volumms & alibi, and conſequently 
1 Keb. 93. it wholly cloſes the Hands of the Juſtices of Peace, and avoids any 
Reſtitution which is executed after the Teffe, but does not bring the Ju- 
ſtices of the Peace, &c. into a Contempt, unleſs they proceed after the De- 
livering thereof. 5 
Sect. 63. As to the thirteenth Point, viz, How ſuch Reſtitution may 
be ſet afide after it is executed ; it is certain, That the Jaſtices of the King's 
Bench, having a general ſuperintendent Power over all the Proceedings 
whatſoever of Juſtices of Peace, may ſet aſide any ſuch Reſtitution, if it 
ſhall appear to them to have been either awarded or executed againſt Law; 
Savil. 68, as Where the Indictment whereon it was grounded, being temoved before 
1 546.140. them, appears to be Inſufficient, and thereupon is quaſhed; 4 the Defen- 
5 4 gant traverfes the Force and gets a Verdict in the King's Bench, or where- 
Oro. El. 31. ever it ſufficiently appears that the Juſtices of Peace have been irregular in 
Supra Sec. 58. (heir Proceedings, as by refuſing to try a Traverſe of Force tendered by 
the Defendant, &c. | | 
Sect. 64. Yet if an Indictment on theſe Statutes be removed into the 
Noy 11g: King's Bench, and the Defendant having been turned out of Poſſeſſion 
Yelv. 99. by the Grant of Reſtitution to the Proſecutor by the Juſtices of Peace, 
Cro. Ja. 148, traverſe the Force in the King's Bench, and then the Offence be pardoned 


I . , = = . . 
2 by a general Pardon, the Court cannot proceed on the Trial, notwith- 
4 ſtanding 
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thority, with an latent mutually to aſſiſt one another, againſt any who; 
ſhall oppoſe them, in the Execution of ſome Enterprize of a private Nature, Dale cap. 85, 
and afterwards actually executing the ſame in a violent and turbulent Man- 
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ſtanding the Defendant would wave the Benefit of the Pardon, becauſe it 
appears judicially, That the King can have no Benefit of a Fine from the B. 2 Ch. 351 
Defendant if the Verdict paſs againſt him; and the Court will never fal- Sed. 61. 
ſify an Indictment, which is found by the Oaths of twelve Men, by bare 
Affidavits; and conſequently in this Caſe the Defendant can have no Re- 
medy to ſet aſide the Reſtitution by „ the Truth of the In- 
dictment. 
Sect. 6 5. Neither can a Defendant i in any Cafe 1 ex Nor Raym. 855 
uris, demand a Reſtitution, either upon the quaſhing of the Indictment, 5 3435 
or a Verdict for him on a Traverſe thereof, Cc. for the Power of granting , Keb. 105 
a Reſtitution is veſted in the King's Bench, only by an equitable Con- H. P. C. 141. 
ſtruction of the general Words of the Statutes, and is not expreſly given Cro. El. 916. 


by thoſe Statutes; and is never made uſe of by that Court, but when upon 8 Salk. 587. 


Conſideration of the whole Circumſtances of the Caſe, the Defendant ſhall pj 6 By "xi 


appear to have fome Right to the Tenements, the Poſleſſion whereof he 2 Keb. 571. 
loſt by the Reſtitution granted to the Proſecutor. Savil. 68. Pl. 
Se. 66, The Court of King's Bench hath been ſo favourable to one, ID 

who, upon his Traverſe of an Indictment upon theſe Statutes being found 
for him, hath appeared to have been unjuſtly put out of his Poſſeſſion, Cro. Bl, 41; 
that they have awarded him a Re-reſtitution, notwithſtanding it hath been ; 
ſhewn to the Court, that ſince the Reſtitution granted upon the Indictment, 
a Stranger hath recovered the Poſſcfſion of the fame Land 1 in the Lord's 


Court, 


CHAT LV, - 
Of Riots, Routs, and unlawful Aﬀemblies 18 
. treating of Riots, Routs, and unlawful Aſſemblies, 1 ſhall Oper, 


1. What ſhall be called a Riot, Rout, or unlawful Aſſembly. 
2, How they may be ſuppreſied and puniſhed by the Common Law. 
3. How by Statute. 


Se#. 1. And firſt a Riot FE to be a tumultuqus Diflackance of the. vide Vent 


Peace, by three Perſons, * or more, aſſembling together of their own Au- lk 594 


w, ah 
ner, to the Terror of the op whether the Act intended were of it ſelf gc 


lawful-or unlawful, * HY, | " Pule 25, Ke. 


3 Inſt. 176. 
rr 


For the better Underſtanding whereof, 1 ſhall conſider the a Par- 3 Mod. 141. 


b But ſee Salk. 


ticulars : 
594. Pl. 4 


. How far ſuch an Aſſembly may become riotous through the Want of 
"= Authority expreſſed or implied, or be e by Reaſon of 
ſuch 2 


2, How 


156 


07 Riots, Noutr, and unlawful. Aﬀemtblies. Book I. 


. How far the Intention with v which the Parties offcmble together muſt 


be unlawful. | 
With what Kind of Vidlencs' or Terror the intended Enterprize muſt 


be executed. 
4. How far the Grievance imended to be redreſed moſt be of a Private 


n 
| 5: Whether the unn Seen of an AQ i in its own Natore lawful 


\ 


may not make an Aſfembly riotous. 0 
| Set. 2. As to the firſt Point it ſeems, That either more than three 


Perſons uſe Force and Violence, in the Execution of any Defign what- 
_ ever wherein the Law does not allow the Uſe of ſuch Force, all who are 
concerned therein are Rioters : But i in ſome Caſes wherein the Law antho- 


2 2 And. 67. 
Poph, 121. - 
b 3 H.7.10,b. 4 
© Poph. 121. 
Moore 656. 


a 2 Toft 193. 


3 Inſt. 161. 
2 Inſt. 193. 


Hob. 62, 264. 
Lamb. 1 79s 


&c. 
Dale. cap. 86. 


rizes Force, it is not only lawful, but alſo commendable to make uſe'of it; 
as for a Sheriff or ® . Conſtable, or perhaps even for a private © Perſon; to 
aſſemble a competent Number of People in order with Force to ſoppteſs 
Rebels, or Enemies, or Rioters, and afterwards with ſuch Force actually 
to ſappres them; or for a Juſtice of Peace, who has a Juſt Cauſe to fear 
a violent Reſiſtance, to raiſe the Poſſe; in order to remove a Force in makin 
an Entry into, or detaining ef Lands. Alſo it ſeems to be the Duty of a 
Sheriff, or other Miniſter of Juſtice, having the Execution of the King's 
Writs, and being reſiſted in endeavouring to execute the ſame, to -reiſe 
ſuch a Power as may effectually enable them to over-power any ſuch' Re- 
ſiſtance ; yet it is ſaid not © to be lawful for them to raiſe a Force for the 
Execution of a civil Proceſs, unleſs they find a Reſiſtance; and it is cer- 
tain, That they are W puniſhable f. for n any needleſs Outrage, or 
Violence therein. . 

Sect. 3. As to the ſecond Point, viz. How far the Intention with 
which ſuch Perſons aſſemble together muſt be unlawful; it ſeems agreed, 
That if a Number of Perſons being met together at a Fair or Market, 


Crom. 61,62. or Church- ale, or any other lawſul and innocent Occaſion happen on a 


6 Mod. 43. 
Skin. 118. 


Salk, 595. 


ſudden Quarrel to fall together by the Ears, they are not guilty of a Riot, 
but of a ſudden Affray only, of which none are guilty but thoſe who 
actually engage in it, becauſe the Deſign of their Meeting was innocent 


and lawful, and the ſubſequent Breach'' of the Peace, happened unex- 


ectedly without any previous Intention concerning it; yet it is ſaid, 
That if Perſons, innocently aſſembled together, do afterwards upon a 


Difpute bappening to ariſe among them, form themſelves into Parties, 


with Promiſes of mutual Aſſiſtance, and then make an Affray, they are 


guilty of a Riot, becauſe upon their confederating together with an In- 
tention to break the Peace, they may as properly be ſaid to be. aſſembled 


together for that Purpoſe from the Time of ſuch Confederacy, as if their 


firſt coming together had been on ſuch a Deſign: However it ſeems clear, 
That if in an Aſſembly of Perſons met together on any lawful Occaſion 
whatſoever, a ſudden, Propoſal ſhould be ſtarted of going together in a 


Body to pull down a Houſe or Incloſure, or to do any other Act of Vio- 


| . lence to the Diſturbance of the Publick Peace, and ſuch Motion be agreed 


to, and executed accordingly, the Perſons concerned cannot but be Rioters, 


| becauſe their Aſſociating themſelves together for ſuch a new Purpoſe, is 
no way extenuated by their having met at firſt upon another; alſo it 


ſeems to be certain, That if a Perſon ſeeing others actually engaged in a 


Riot, do join bimſelf, unto them and aſſiſt them therein, he is as much a 


Rioter as if he had at firſt aſſembled with them for the ſame Purpoſe, 


inaſmuch as he has no Pretence that he came innocently into the Com- 


pany, but appears to have joined himſelf unto them, with an Intention 
I to 


ATR 
SI 


Riot, but only of an unlawful Aſſembly. 


of the Company hath a pretended Right, and afterwards do carry it away Q#e- 
without any threatening Words, or other Circumſtances of Terror, And 


Incloſing of Lands in which the Inhabitants of a Town claim a Right of 
Common, or gaining the . Poſſeſſion of Tenements, the Title whereof is 
in diſpute, or ſuch like Matters relating to the Intereſts or Diſputes of par- 


againſt the King, and conſequently of High Treaſon, as appears from 


9 


Chap. 65. Of Nut, Naar, and unf! Aſſemblies, 137 


to ſecond them in the Execution of their unlawful Enterprize ; and it would 6 Mol, 43. 


be endleſs, as well as ſuperfluous, to examine whether every particular Per- 


ſon engaged in a Riot, were in Truth one of the firſt Aſſembly, or actually 
had a previous Knowledge of the Deſign thereof, OPT 
Sef. 4. As to the third Point, viz. With what Kind of Violence or 
Terror, the intended Enterprize muft be executed, it hath been holden, Dalt cap. $4; 
That it ought to be accompanied with ſome Offer of Violence, either to Lamb. 173. 
the Perſon of a Man, or to his Poſſeſſions, as by beating him, or forcing 3 laſt. 176. 
him to quit the Poſſeſſion of his Lands or Goods, &c. And from hence 
it ſeems to follow, That Perſons riding together on the Road with un- 
uſual Weapons, or otherwiſe aſſembling together in ſuch a Manner as is apt . 
to raiſe a Terror in the People, without any Offer of Violence to any one 
in Reſpect either of his Perſon or Poſſeſſions, are not properly guilty of a 


Sect. 5. However it ſeems to be clearly agreed, That in every Riot a tawd. 159, 
there muſt be ſome fuch Circumſtances, either of actual Force or Vio- Dalt.cap.871. 
lence, or at leaſt of an apparent Tendency thereto, as are naturally apt to ? — 175 
ſtrike a Terror into the People; as the Shew of Armour, threatening 2 Keb. 558. 
Speeches, or turbulent Geſtures ; for every ſuch Offence muſt be laid to be am — ogg 
done in Terrorem Popul: : And from hence it clearly follows, That Afem- , bk 199; 
blies at Wakes or other Feſtival Times, or Meetings for exerciſe of com- Pulton 25. 
mon Sports or Diverſions, as Bull-baiting, Wreſtling, and ſuch like, are ans 
not riotous. And from the ſame Ground alſo it feems to follow, That 
it is poſſible for three Perſons or more to aſſemble together with an Inten- 
tion to execute a wrongful Act, and alſo actually to perform their intended 
Enterprize, without being Rioters ; as if a competent Number of People 1 ab 5 

| der to carry off a Piece of Timber y hich Sag 
aſſemble together, in order y ece of Timber to which one Crom. 62. a 


from the ſame Ground it ſeems alſo to follow, That Perſons aſſembled to- 1 
gether in a peaceful Manner to do a Thing prohibited by Statute, as Kev 755 
to celebrate Maſs, Sc. and afterwards peacefully performing the Thing in- Con. 1 Mod, 
tended, cannot be ſaid to be Rioters; for there ſeems to be no Reaſon , Vent. 369, 
why an Aſſembly ſhould become riotous barely for doing a Thing con- 380. 

trary to Statute, any more than for doing a Thing contrary to Common 

Law. | 1 92 

Sec. 6. As to the fourth Point, viz. How far the Grievance intended 

to be redreſſed muſt be of a private Nature; it ſeems agreed, That the In- 

jury or Grievance complained of, and intended to be revenged or remedied 


by ſuch an Aſſembly, muſt relate ts ſome private Quarrel only; as the 


ticular Perſons, and no way concerning the Publick ; for where-ever the 
Intention of ſuch an Aſſembly is to redreſs publick Grievances, as to pull 
down all Incloſures in general, or to reform Religion, or to remove evil 
Counſellors from the King, &c. if they attempt with Force to execute ſuch 
their Intentions, they are in the Eye of the Law guilty of levying War 


Chap. 17. See. 2%. 

 Sef#. 7. As to the fifth Point, viz. Whether the Execution of an Act quzre ard 
in its own Nature lawful, may make an Aſſembly riotous ; it hath been Vide Salk. 
generally holden, That it is no way material whether the Act intended Cem. 6d. b 


to be done by ſuch an Aſſembly, be of itſelf lawful or unlawful ; from 66. a 
| 8 1 whence Dalt. cap. 97. 
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whence it follows, That if more than three Perſons: afliſt a Man, to make a 
Forcible Entry into Lands, to which one of them has a good Right of En- 
try, or if the like Number in a violent and tumultuous Manner join toge- 
ther in removing a Nuſance, or other Thing which may lawfully be done 
in a peaceful Manner, they are as properly Rioters, as if the Act intended 
to be done by them were never. ſo unlawful ; for the Law will not ſuffer 
Perſons to ſeek the Redreſs of their private Grievances, by ſuch dangerous 
Diſturbances of the publick Peace: However the Juſtice of the Quarrel in 
which ſuch an Aſſembly doth engage, 1s certainly a great Mitigation of 

the Offence. | | | | 
Sec. 8. A Rout ſeems to be, according to the general Opinion, a Di- 
ſturbance of the Peace by Perſons aſſembling together with an Intention to 
Lamb. 175, do a Thing, which if it be executed will make them Rioters, and actually 
176. making a Motion towards the Execution thereof : But by ſome Books, the 
rg Be Notion of a Rout is confined to-ſuch Aſſemblies only, as are occaſioned by 
Bro. Riots,4,5. ſome Grievance common to all the Company; as the Incloſure of Land in 
Fulton 25; which they all claim a Right of Common, &c. However inaſmuch as it 
5 generally agrees with a Riot as to all the reſt of the above mentioned Parti- 
culars, requiſite to conſtitute a Riot, which have been already fully ex- 
plained, except only in this, That it may be a compleat Offence without 


the Execution of the intended Enterprize, it ſeems not to require any far- 


ther Explication. | 5 | | 

Seck. 9. An unlawful Aſſembly, according to the common Opinion, 

is a Diſturbance of the Peace by Perſons barely aſſembling together, with 

Crom. 61, a, AN Intention to do a Thing, which if it were executed would make them 
Bro Riots, 4. Rioters, but neither actually executing it, nor making a Motion toward 
erent Beg the Execution of it ; but this ſeems to be much too narrow a Definition ; 
. 93" for any Meeting whatſoever of great Numbers of People with ſuch Cir- 
cumſtances of Terror, as cannot but endanger the publick Peace, and raiſe 

Fears and Jealouſies among the King's Subjects, ſeems properly to be called 

an unlawful Aſſembly ; as where great Numbers, complaining of a com- 
Hob. 92, mon Grievance, meet together, armed in a warlike Manner in order to con- 
Salk 594, fult together concerning the moſt proper Means fer the Recovery of 


Seft. 4g Alſo an Aſſembly of a Man's Friends for the Defence of his 
1 Perſon, againſt thoſe who threaten to beat him if he go to ſuch a Market, 
19, c. is unlawful; for he who is in fear of ſuch Inſults, muſt provide for his 

180. Safety, by demanding the Surety of the Peace againſt the Perſons by whem 
H. P.C. 137: he is threatened, and not make uſe of ſuch violent Metheds, which cannot 


6 64. a. 
Bro Riot, i. but be attended with the Danger cf raiſing Jumults and Diſorders to the 


5 Co. 91. b. Diſturbance of the publick Peace: Yet an Aſſembly of a Man's Friends 
in his own Houſe, for the Defence of the Poſſeſſion thereof, againſt 
thoſe who threaten to make an unlawful Entry thereinto, or for the De- 
fence of his Perſon againſt thoſe who threaten to beat him therein, is in- 

dulged by Law; for a Man's Houſe is looked upon as his Caſtle, ' 
Sef#. 11. As to the ſecond Point, viz. How far Offences of this Na- 

Poph. 121. ture may be ſuppreſſed and puniſhed by the Common Law; it ſeems clear, 

3 5 1.2. That every Sheriff and Uuder-Sberiff, and alſo every other Peace Officer, 

Vids fogen. as Conſtables, &c. may and cught to do all that in them lies towards 
the Suppteſſing of a Riot, and may command all other Perſons whatſoever 
to aſſiſt them therein; alſo it is certain, That any private Perſon may 
lawfully endeavour to appeaſe all ſuch Diſturbances by ſtaying thoſe 
whom he ſhall ſee engaged therein from executing their Purpoſe, and alſo 


— 
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by ſtopping others whom he ſhall ſee coming to join them; for if pri- 
vate Perſons may do thus much, as it is moſt certain that they may, to- "© ⅛ð 
wards the ſuppreſſing of a common Affray, ſurely @ fortiors they may 
do it towards the ſuppreſſing of a Riot: Alſo it hath been holden, That 
rivate Perſons may arm themſelves in order to ſuppreſs a Riot ; from 
whence it ſeems clearly to follow, that they may alſo make uſe of Arms 
in the ſuppreſſing of it, if there be a Neceſſity for their ſo doing. How- 
ever it ſeems to be extremely hazardous for private Perſons to proceed to 
thoſe Extremities ; and it ſeems no way ſafe for them to go fo far in com- 
mon Caſes, leſt under the Pretence of keeping the Peace, they cauſe a 
more enormous Breach of it, and therefore ſuch violent Methods ſeem only 
proper againſt ſuch Riots as ſavour of Rebellion, for the ſuppreſſing where- 
of no Remedies can be too ſharp or ſevere. However it is enacted by 
1 Geo. 1. c. 5. That if more Perſons than twelve being unlawfully, riotoufly 
and tumultuouſly aſſembled, twelve or more of them ſhall continue together, 
and not diſperſe themſelves within one Hour after Proclamation made in Pur- 
wance of that Statute, that then every Peace Officer of the Place where ſuch 
Aſſembly ſhall be, and all Perſons who ſhall be commanded to be aſſiſting to ſuch 
Officer, may and ought to apprehend all ſuch Rioters, and carry them before. 
' ſome Fuſtice of Peace; and that if any ſuch Rioter ſhall happen to be Filled, 
maimtd, or hurt by Reaſon of their reſiſting ſuch Officer, &c. the Officer 
ſhall be diſcharged, &c. But the Statute being wholly in the Affi mative, 
cannot be thought to take away any Part of the Authority in the ſuppreſ- 
ſing ofa Riot, which was before that Time given either to Officers or pri- 
vate Perſons by the Common Law or by Statute, 


Se. 12. Generally Offences of this Nature are puniſhed at the Com- Crom. 61. 
mon Law, as Treſpaſſes, by Fine and Impciſonment only; yet ſometimes, Dale. cap. 46. 
where they have been very enormous, they have been puniſhed with the Cro. Ca. 507. 
Pillory; and anciently, if they were undertaken in Contempt of the King's 
expreſs Prohibition of their Meeting, under Pain of Forfeiture of Lands, 2 Rol. Ab. 
Sc. they ſeem to have been puniſhable with ſuch Forfeiture. 208, 
Sekt. 13. It hath been holden, That the Perſons of whom a Corpo- ,, Ea 4 ;-;». 
ration conſiſts, being guilty of a Riot, are puniſhable in their Natural, 1« a * 
but not in their Politick Capacity ; for the Corporation itſelf cannot be Dalt. cap. 88. 
in Fault, becauſe it is inviſible, and exiſts only in Suppoſition of Law; 
yet there are ſome Precedents by which it appears, that Corporations have 5 
been amerced, and their Liberties: ſeized into the King's Hands, for ſuffering cro Ca. 252. 
a dangerous Riot to happen within their Juriſdiction without uſing their 2 H. H. P. c. 
Endeavours to ſuppreſs it. | : "IP ; 

Sect. 14. Women are puniſhable as Rioters, but Infants under the Age 
of Diſcretion are not. | | , 


Poph. 121. 
Kelyoge 76. 


As to the third Point, viz. How far Offences of this Nature may be ſup- 
preſſed and puniſhed by Statute ; I [hall conſider, | 


1. ow far they may be ſuppreſſed and puniſhed by one Juſtice of 
eace. 2 | 
2, How far by two, or more. 


Sed. 15. As to the firſt of theſe Points, it is enacted by 34 Ed. 3. f. 
That Juſtices of Peace ſhall have Power to reſtrain Offenders, Rioters, and 
all Barrators ; and to purſue, arreſt, take and chaſtiſe them according to their 
Treſpaſs and Offence ; and to cauſe them to be impriſoned, and duly pu- 
nſhed, xc. 

Sect. 16. 


166 Of Rints, Routs, and unlawful Aemblic: Böck I. 


14 H.. 9. b. S-&, 16. And this Statute has been liberally conſtrued for the Advance- 


2 ment of juſtice; for it hath been refolved, That if a Juſtice of Peace find 
Lamb. 181. Perſons riotouſly aſſembled, he alone without ſtaying for his Companions 
* hath not only Power to arreſt the Offenders, and bind them to their good 
Dalt. eap. 46. Behaviour, or impriſon them if they do not offer good Bail, but that he 
Bro. Peace, 7. may alſo authorize others to arreſt them by a bare Purol Command with- 
Dalt. ca. 46, Out other Warrant, and that by Force thereof the Perſons fo commanded, 
Pult. 28: may purſue and arreſt the Offenders in his Abſence as well as Preſence, 
ns It is alſo ſaid, That if a Juftice of Peace be fick, and hear that Perſons 

are riotoufly aſſembled, he may+ſend his Servants to arreft them and bring 
Dalt. cap. 46. them before him; and that it he hear that Perſons are riotoufly together 
14 H 7. 9 b. in a certain Place, and go thither and find none there, he may leave his 


—_ 18%, Servants behind him with a command to arreſt them, when they ſhall 


88 64.2. come. Alſo it is ſaid, That after a Riot is over, any one Juſtice of Peace 
mo 1. b. may ſend his Warrant to arreſt any Perſon who was concerned in it, and 


Cromp. 
Dale. ca. 45. alſo that he may ſend him to Gao), till he ſhall find Sureties for his good 


Behaviour. 


Bro. Peace, 7. Se, 17, But it ſeems to be agreed, that no one * Juſtice of the Peace 


1 5 4 137“ hath any Power by Force of this Statute, either to record a Riot upon his 
&. own View, or to take an Inquiſition thereof after it is over: Alſo if one 
Pale, 2 . Juſtice of Peace proceeding upon this Statute, ſhall arreſt an innocent 
Crowp. 61. b. Perſon as a Rioter, it ſeemeth that he is liable to an Action of Treſpaſs, 
63. a. 65. and that the Party arreſted may juſtify the Reſcuing of himſelf, becauſe 
Daſt. cap. 46. no ſingle Juſtice of Peace is by this Statute made a Frdge of the ſaid Of- 
Judges 10. fence. But if a Riot ſhall be committed by Perſons armed in an unuſual 
bs Co. 121.8. Manner, contrary to the Statute of Northampton, and any one Juftice of 
Dake. cap. 22. Peace acting ex Officio, in Purſuance of the ſaid Statute, feize the Armour 
and impriſon the Offender, and make a Record of the whole Matter, ſuch 

a Record cannot be traverſed, becauſe it is made by one acting in a judicial 
Capacity, as appears more at large in the Chapter of Affrays; and for the 

8 Co. 121. a. ſame Reaſon, if a Juſtice of Peace proceeding on the Statute of 1 5 Ricb. 2. 
Pale. cap. 26. againſt Forcible Entries and Detainers, ſhall upon his own View record a 
Riot, which ſhall be committed in the making of any ſuch Forcible Entry 

or Detainer, a Riot ſo recorded cannot be traverſed, as hath been ſhewn in 

the foregoing Chapter, Alſo if a Juſtice of Peace acting as a Judge, by 

Crom. 65. 2. Virtue of any Statute whatfoever impowering him ſo to do, make a Re- 
23 46. cord upon his View of a Riot committed in his Preſence, ſuch Record ſhall 
Vide A ak not be traverſed; for the Law gives ſuch an uncontroulable Credit to all 
Sea. 25. Matters of Record, made by any Judge of Record as ſuch, that it will 


never admit of an Averment againſt the Truth thereof, 


Pult. 25. 2. Sed. 18. It hath been queſtioned, Whether a Juſtice of Peace be au- 


26.29 thorized by Virtue of the above mentioned Statute of 34 Ed. 3. 1. to 
Crom. S2 4. raiſe the Power of the County to ſuppreſs a Riot; but it ſeemeth, That by 
being made a Conſervator of the Peace, he hath by an Implication of Law 

all ſuch Powers in Relation thereto, as are incident to the Office of a 
Conſervator of the Peace by the Common Law ; and conſequently, That 

he hath a Right of demanding the Aſſiſtance of others to enable him to 

3H. 7. 10.b. preſerve the Peace in the ſame Manner, as every Sheriff and Conſtable are 
ide ford impowered to demand ſuch Aſſiſtance by the Common Law: However 
: there ſeems to be no Reaſon to doubt, but that every Juſtice of Peace is 
Pult. 25, 26. authorized by 17 Rich. 2. 8. to raiſe the Power of the County to repreſs a 
Lamb. 314. Riot; for by the ſaid Statute it is enacted, That as ſoon as the Sheriffs, and 
other the King's Miniſters, (under which Words all Juſtices of Peace ſeem 

clearly to be included,) /ha/l hear of @ Riot, Rout, or other Aſſembly 2 

; 4c 
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the Peace, they with the Power of the Country where ſuch Caſe ſhall happen, 
ſhall difturb ſuch Malice with all their Power, and ſhall apprehend all ſuch 


"Offenders, and put them in Priſon, until due Execution of the Law be made 


of them ; and that the Lords and other liege People of the Realm ſhall attend, 
with their whole Strength and Power, the Sheriffs and Miniſters aforeſaid. 
Seck. 19. As to the ſecond Point, viz, How far Offences of this Na- 
ture may be ſuppreſſed and puniſhed by two or more Juſtices of Peace ; it 
is enacted by 13 H. 4. 7. That if any Riot, Aſſembly, or Rout of People a- 
gainſt the Law, be made in Parties of the Realm, that the Juſtices. of Peace, 
three or two of them at the leaſt, and the Sheriff or Under-Sheriff' of the 
County where ſuch Riot, Aſſembly or Rout ſhall be made hereafter, ſhall come 
with the Power of the County (if need be) to arreſt them, and ſhall arreſt 
them; and the ſame Fuſtices and Sheriff, or Under-Sheriff, ſhall have Power 
to record that which they ſhall find ſo done in their Preſence againſt the Law. 
And that by the Record of the ſame Fuſtices and Sheriff, or Unaer-Sheriff, ſuch 
Treſpaſſers and Offenders ſhall be convict in the Manner and Form as is con- 
tained in the Statute of Forcible Entries, 
Sec. 20. In the Conſtruction of this Statute, compared with the above 
mentioned Statute of 17 Rich. 2. 8. and alſo with the Statute of 2 H. 5. 8. 
it hath been holden, That all Perſons whatſoever, and even Noblemen, 
and all others of what Condition or Degree ſoever they may be, except put, 29. a. 
Women, Clergymen, Perſons decrepit, and Infants under the Age of fifteen Lamb. 315. 
Years, are bound under Pain of Fine and Impriſonment, upon reaſonabl: _ * 46. 
Warning to attend the Juſtices and Sheriffs in the Execution of the ſaid Sta- Lamb. 116. 
tute, and not only to arreſt the Rioters, but alſo to conduct them to Priſon. 
Se. 21. Alſo it hath been holden, That thoſe who attend the Juſtices poph. 120, 
in order to ſuppreſs a Riot, may take with them ſuch Weapons as ſhal! 121. 
be neceſſary to enable them effectually to do it, and that they may juſtify .. 


reſiſt, or refuſe to ſurrender themſelves. 

Sect. 22. It is ſaid, That the Juſtices of Peace are not only impowered Lamb. 318, 
by the ſaid Statute, to raiſe the Power of the County to aſſiſt them, in pal. oh. 46 
ſuppreſſing a Riot which ſhall happen within their own View or Hearing, Pult. 29. 
but alſo, that they may ſafely do it upon a credible Information given them 
of a notorious Riot happening at a Diſtance, whether there were any ſuch 
Riot in Truth or not ; for it may be dangerous for them to ſtay till they 
can get certain Information of the Fact: But they ſeem to be puniſhable p. 4 


for alarming the Country in this Manner, without ſome ſuch probable Lamb. 315, 


Ground of their Proceeding, as would induce a reaſonable Man to think 316. 

it neceſſary and convenient, — 2 
Sect. 23, It ſeems clear from the ſaid Statute, That if the Juſtices, Oc. 

in going towards the Place where they have heard that there is a Riot, ſhall 

meet Perſons coming from thence riotouſly arrayed, they may arreſt them »,,, esp. ,6. 

for being aſſembled together in ſuch an unlawful. Manner, and alſo make Lamb 316. 

a Record thereof, &c. for the Statute extends to all other unlawful Aſſem- Comp. 93: a. 

blies whatſoever as well as to Riots. 


Sect. 24. Alſo it ſeems clear, That after the Juſtices have had a 


View of a Riot, they may make a Record thereof, whether the Offen- 


ders be in Cuſtody at the fame Time, or have eſcaped: And it is ſaid, 

That the Juſtices may lawfully, upon a freſh Purſuic, arreſt ſuch of the Lamb 318. 
Offenders as ſhall have eſcaped, but that they cannot at another Time Dalt. cap. 46. 
award any Proceſs on ſuch a Record, and theref re that they ought to 8 8 


fend it into the King's Bench, if any of the Offenders eſcape from a freſh | 
Tt Purſuit, 


11; . 
the Beating, Wounding, and even the Killing of ſuch Rioters as ſhall f 4 
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Vide infra Purſuit, and that Proceſs ſhall ifſue againſt. them from thence : However 
* * there ſeems to be no Doubt, but that any of the ſame Juſtices who have 
Se&. 15, 16. recorded a Riot, or any other Juſtice of Peace, may at any Time by Virtue 
of the above mentioned Statute of 34 Ed. 3. 1. arreſt thoſe who have been 
notoriouſly guilty of a Riot, in order to compel them to find Sureties for 

their Good Behaviour, | 
Raym. 386. Seck. 2 5. It ſeemeth to be certain, That the Record of a Riot expreſly 
Cromp. 65. a. mentioned to have happened within the View of the Juſtices by whom it 
Dk a. 46 is recorded, is a Conviction of ſo great Authority, that it can no way be 
traverſed, however little Ground in Truth there might be to affirm that any 
Riot at all was committed, or however innocent the Parties may be of the Fact 


Pult. 29. a, b. recorded againſt them. And it is faid, 'That if one be bound by Recog- 


Lamb. 316, nizance to keep the Peace, and on a Scire Facias thereon ſuch a Record of 

317. a Riot be produced againſt him, he ſhall not only be concluded thereby 
from pleading the general Iſſue, but alſo from pleading any Matter of Ju- 
ſtification whatſoever, I 

Lamb. 317. Sect. 26. However it ſeemeth clear, That if in ſuch a Record of a Riot 

Dalt. ca. 130. jt be contained, that the Party was guilty therein of a Felony, or Maim, 
or Reſcous, the Party ſhall be concluded thereby as to the Riot only, and 
not as to any of the other Matters, becauſe the Juſtices of Peace, have by 


this Statute, a judicial Authority over no other Offences except Riots, Routs, 


and unlawful Aſſemblies. 


See. 27, And inaſmuch as ſuch a Record is a final Conviction of the 


Parties as to all ſuch Matters as are properly contained in it, it ought to 


Lamb, 316. be certain both as to the Time and Place of the Offence, and the Number 


Dalt. ca. 46. of Perſons concerned therein, and the ſeveral Kinds of Weapons made uſe 
of by them, and all other Circumſtances of the Fact; far fince the Par- 
ties are concluded from denying the Truth of ſuch a Record, and have no 
other Remedy to defend themſelyes againſt it, but only by taking Ad- 

vantage of the Inſufficiency of what is contained in it, they may juſtly de- 
mand the Benefit of excepting to it, if it do not expreſly ſhew, both 
that they are guilty within the Meaning of the Statute, and alſo how far 
they are guilty, and that the Juſtices have purſued the Power given them 
Lamb. 319. by the ſaid Statute, and from the ſame Ground it ſeems alſo to follow, 
Raym- 386. That ſuch a Record may be excepted againſt, if it do not appear to have 


n by the Sheriff or Under-Sheriff in Concurrence with the Ju- 


46. 
ſtices. 


Sect. 28, It is faid that the Offenders being under the Arreſt of the ſaid 


Juſtices, and alſo convicted by a Record of their Offence, ought imme 


_ 317- diately to be committed to Gaol by the ſame Juſtices, till they ſhall make 
en e #* Fine and Ranſom to the King, which can be aſſeſſed by no other Juſtices 
of Peace, except thoſe by whom the Record of the Offence was made; 
and by 2 H. 5. 8. ſuch Fine ought to be larger than it was wont to be be- 
fore that Statute, for the Support of the Charges of the ſaid Juſtices, &c. 
whereof Payment ought to be made by the Sheriff, by Indenture thereof 
between him and them, 
Sect. 29. It is farther enacted by the ſaid Statute of 13 H. 4. 7. that if 
it ſhall happen, That ſuch Treſpaſſers and Offenders be departed before the 
coming of the ſaid Fuſtices and Sheriff, and Under-Sheriff, that the ſame 
Juſtices, three, or two of them ſhall diligently inquire within a Month after 
ſuch Riot, Aſſembly, or Rout of People ſo made, and thereof ſhall hear and 


determine according to the Law of the Land. 
Sect. 30. 
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Chap: 65. Of Riots, Routs, and unlawful Aſſemblies, 


Se. 30. Alſo it is farther enacted by 19 H. 7. 13. That the Sheriff ba- 
wing a Precept directed to bim to return a Jury in purſuance of 13 H. 4. 7. 

all return twenty-four Perſons dwelling within the Shire where fuch Riot, 
Rout, or unlawful Aſſembly ſhall be ſo committed and done, whereof every 
of them ſhall have Lands and Tenements within the ſame Shire, to the 
yearly Value of twenty Shillings of Charter-Land or Freehold, or twenty-fix 
Shalungs and Eight-pence of Copy-bold, or of both, over and above all Charges, 
for to enquire of the ſaid Riot, Rout or unlawful Aſſembly, And that be ſhall 
return upon every Perſon fa by him impanelled, in Iſues at the firſt Day 
twenty Shillings, and at the ſecond Day forty Shillings, if they appear not, 
and be ſworn to inquire of the Premiſſes at the fit Day. And that the Sheriff 
for every Default, &c. ſhall forfeit twenty Pounds, &c. 


163 


Sect. 3 1. It is not clearly ſettled, whether the Month, within which Sid. 186. 


the juſtices of Peace are confined to take their Inquiry by Force of theſe 
Statutes, muſt be reckoned according to the Computation of a Lunar, 


or of Solar Month; however, it ſeems to be agreed, That if the Juſtices 
give their Charge to the Jury, and it is ſaid, that if they do but award 


1 Keb. 695. 
ide ſupra. 


Lamb. 322. 
Dalt. ca. 46. 
Fo, 29. 


a Precept for the returning of the Jury, within a Lunar Month, they 6 Mod. 141. 


may take the Verdi& afterwards, for the Cauſe being regularly attached in „ 


them within the Time preſcribed by the Statute, ſhall be proſecuted as all 


other Cauſes ought, with ſuch convenient Diſpatch as to the Judges 


thereof ſhall ſeem proper; and the Statute, by obliging the Juſtices to 
make ſo ſpeedy an Inquiry, meant not to hurry them in the Execution 
of it. 


Seck. 32. It is generally ſaid, That any Juſtices of the County may Lamb. 322, 


take ſuch an Inquiry, whether they dwell near the Place where the Riot 
happened, or at a Diſtance, or whether they went to view the Riot or 


Dal. Ca. 46. 
Pult. 29. b. 


not; for the Statute ought to be conſtrued as largely as the Words will Cre. 62 b. 


bear, in Favour of the Juſtices Power in the ſuppreſſing of ſuch Riots; 


and therefore thoſe Words in the Statute, that the /ame Juſtices, &c. ſball 


inguire, ought to be thus expounded, That the ſame Juſtices who were be- 
fore impower'd to raiſe the Poe, &c. ſhall inquire ; and it is clear, That any 
Juſtices in the County are within that Part of the Statute which gives that 
Power ; neither is it any way reaſonable to conſtrue the laſt Clauſe of the 


63. a. ſeems 
contrary. 


ſaid Statute, whereby the Juſtices who dwell nigheſt, are bound to exe- See Sect. 44. 


cute the Statute under Pain of one hundred Pounds, in ſuch a Manner as 
to reſtrain the Juriſdiction of thoſe who by the foregoing Part of the ſaid 
Statute are authorized to execute it ; for if ſuch an Expoſition ſhould pre- 
vail, the Negligence of the Juſtices who happen to dwell nigheſt would 
make the Statute wholly ineffectual, 


Sect. 33. It ſeems clear from the Wording of the above mentioned Lamb. 321. 


Clauſe, that the Sheriff ought not to join with the Juſtices in taking 
of ſuch an Inquiry, as he ought to do in making a Record of a Riot 593. 
Carth. 383, 


Sea. 34. Alſo it ſeems clear from theſe Words in the Statute of 13 354. 


upon View, 


H. 4. 7. That the ſame TFuſtices ſhall hear and determine, &c. that they 
may award Proceſs under their own Tee, againſt thoſe who ſhall be in- 
dicted before them of any of the Offences above mentioned, according to 


Raym. 386. 
Vide Salk. 


the Form of the faid Statute ; and alſo that they may award the like Pro- 22 323. 


ceſs for the Trial of a Traverſe of ſuch an Inquiſition, and do all other Dalt. cap 46. 


& cap. 132. 


Things in relation thereunto, which are of Courſe incident to all Courts of n 
Record. | Crom, 67. 


Seck. 3 5. But it hath been queſtioned, whether the Juſtices can ſafely pat 


ca. 46. 


diſmiſs the Offenders upon their paying ſuch a Fine as ſhall be impoſed Crom. 61, b. 
upon 
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upon them, without ſome Judgment for their Impriſonment as well as 
Fine, inaſmuch as the Statute of 2 H. 5. 8. is expreſs, That all Rioters 


attainted of great and heinous Riots ſhall have one whole Year's Impriſon- 


Crom. 63. a. 
Pult. 24. b. 

Dalt. ca. 46. 
See 1 Leon, 
282. 


ment at the leaſt, without Bail, &c. and that Rioters attainted of Petit 
Riots, ſhall have Impriſonment, as beſt ſhall ſeem to the King or to his 
Council, | 
Sect. 36. Formerly, if the Fine impoſed upon Rioters by Juſtices of 
Peace had been too favourable, it was a common Practice for the Court of 
Star-Chamber afterwards to impoſe ſuch other Fine as might, together with 
that which was aſſeſſed by the Juſtices of Peace, be proportionable to the 
Heinouſneſs of the Offence; and this was ſaid not to be a double Puniſh- 


ment for the ſame Offence, but only on Award of due Penalty at ſeveral 


Times. | | 
Sef. 37. It is farther enacted by the ſaid Statute of 13 H. 4. 7. That if 


the Truth cannot be found in the Manner as tis aforeſaid, then within a Month 
then next following, the Juſtices, three, or two of them, and the Sheriff, or 
Under-Sheriff, ſhall certify before the King and his Council all the Deed and 
the Circumſtances thereof: Which Certificate ſhall be of like Force as the Preſent- 
ment of twelve Men ; upon which Certificate the ſaid Treſpaſſers and Offenders 


ſhall be put to anſwer, and they which ſhall be found guilty, ſhall be puniſhed ac- 
cording to the Diſcretion of the King and his Council, And if ſuch Treſpaſſers 


and Offenders do traverſe the Matter ſo certified, the ſame Certificate and Tra- 


ver ſe ſhall be ſent into the King's Bench, there to be tried and determined, as the 


Law requireth ; and if they appear not before the King and his Council, or in 
the King's Bench, upon ſuch Proceſs and Proclamation for their Appearance as 
are required by the ſaid Statute, they ſhall be attainted of the Riot, &c. 

Sect. 38. And it is farther enacted by 19 H. 7. 13. That if a Riot, &c. 
be not found by the Fury by reaſon of any Maintenance or Embracery of the 


| Furors, then the ſame Fuſtices, &c. over and above ſuch Certificate which they 


326. 
Pult. 29. b. 
Dalt. ca. 46. 


muſt and are bound to make by the ſaid Statute 13 H. 4. 7. ſhall in the ſame 
Certificate certify the Names and Miſdemeanors of ſuch Maintainers, &c. on 
Pain that every of the ſaid Fuſtices, &c. ſhall forfeit twenty Pounds, if they 
have no reaſonable Excuſe for not certifying the ſame ; which Certificate ſo 
made ſhall be of like Force as if the Matter were found by Verdict of twelve 
Men; and every Perſon duly proved to be ſuch a Maintainer, &c, ſhall for- 


feit twenty Pounds, &c. 


Sect. 39. In the Conſtruction of theſe Statutes it hath been holden, 
That the Certificate required by the above mentioned Statutes may be 
made, either by the Juſtices, &c. who went to ſee the Riot, or by thoſe 
who took the Inquiry ; but it ſeems to be moſt proper, That where-ever 
ſuch an Inquiſition is is taken, ſuch Certificate ſhould be made by ſuch Ju- 
ſtices who made the Inquiry, becauſe they having had the Examination 
of the Fact, muſt needs be beſt able to judge of the Circumſtances thereof, 
and in that Reſpect are the moſt proper Perſons to ſupply the Defects of 
the Inquiry : However the ſaid Statute of 19 H. 7. 13. which is grafted 
on 13 H. 4. 7. ſeems clearly to imply, That ſome Juſtices are bound in a 
more eſpecial Manner to make ſuch Certificate than any others, by impo- 
ſing the Penalty of twenty Pounds on thoſe who neglect to make it as 


they are bound by 13 H. 4. 7. which Part of the Statute ſeems to be 


moſt reaſonably applied to thoſe Juſtices who took the Inquiry, or in 
Caſe that no Inquiry was taken, to thoſe Juſtices who endeavoured to 
take one, but by the Fault of others were hindred from taking it ; for 
there was no Need of ſuch an additional Penalty on the neighbouring 
Juſtices who were bound before to do their Duty in executing 13 H. 4. 7. 
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ander Pain of ' forfeiting one hundred Pounds, as will be ſhewn See- 


ton off, ene n yah N Diu e eee 4 0 
Seck. 40. Allo: it is generally ſaid, That ſuch. a Certificate muſt be pat 20. b: 


made within 'a Month after the Inquiry ; and this ſeems to be a very Lamb. 324. 
reaſonable ConſtruQion where an Inquiry has actually been made; but it may P&P: 46. 
happen that no Inquiry at all may be taken, either through the Default cf 
the Sheriff in not returning a Jury, or the Obſtinacy of the; Jurors in re- 
fuſing to appear, or the rebellious Humour of the People in not ſuffering 
the Juſtices to do their Duty; in all which Caſes a Certificate ſeems to be 
required, both by the Intent and Letter of the Statute, the Words whereof - 


as to this Purpoſe ate, F the Truth cannot be found in the Manner as is afore- 


| faid, then within a Month then next following, the Fuftices, &c. ſhall cer- 2 


tißy, &c. And therefore in theſe Caſes it ſeems proper to make a Certificate 

of the Obſtructions, which prevented the Taking of ſuch an Inquiry, within 

a Month after they happen. 0 | EI 
Se#. 41. It ſeemeth clear from the plain Words of the Statute, That Lamb. 32 „ 


the Certificate ought to be made to the Privy Council Board, which is clearly Con. Crompt. 


diſtinguiſhed, 'both from the Chancery, and alſo from, the King's Bench, a 


which, in ſome Statutes relating to judicial Proceedings, are taken for the & 130. _ 
Kb SR: 4; 5a ̃ͤ ⅛ͤVm - e. Pram, 15 
Sect. 42. It is ſaid, That if there be Variance between the Inquiſition put. 29. b. 
and Certificate, that ſhall be taken which is moſt for the King's Advan- Cro. 63 b. 
tage; and therefore if the Inquiſition be of a Riot by ten Perſons, and the 3 


Certificate of a Riot by twenty, or by ten in Harneſs; or of a Battery ; 


join'd with the Riot; that the Certificate {hall be preferred, becauſe the Fine 
to the King ſhall be the greater; but if they differ only as to the Time, it Lamb. 426; 


is ſaid that the Inquiſition ſhall be preferred. Pult. 29. b. 


Seck. 43. Alſo it ſeemeth certain, That ſuch a Certificate, being in Na- 


ture of an Indictment at Common Law, ought to comprehend the Cer- nat. ca. 46. 


tainty of Time, Place, and Perſons, and other material Circumſtances, & ea, 130. 
amb. 321, 


the Additions of the Offenders, | | 
Sect. 44. It is farther enacted by the ſaid Statute of 13 H. 4. 7. That 


the Fuſtices of Peace dwelling nigbeſt in every County where ſuch Riot, Aſ- 


ſembly, or Rout of People ſhall be made hereafter, together with the Sheriff or 


Under-Sheriff of the ſame County, and alſo the Fuſlices of Afiſes, for the 
Time that they ſhall be there in their Seſſion, in caſe that any ſuch Riot, A. 
fembly, or Rout be made in their Preſence, ſhall do Execution of this Statute, 
every one upon Pain of one hundred Pounds, to be paid to the King as often as 
they ſhall be found in default of the Execution of the ſame Statute. 


: In the Conſtruction of this Clauſe che following Opinions have been 
olden, 


Se#. 45. I. That no Juſtice of Peace is in danger of incurring the Lamb 236. 


Penalty thereof, unleſs he dwell in the County wherein a Riot hap- Crom 63. b. 
a Dalt ca. 46. 


pens. | 
Sect. 46. II. That if any Juſtices of Peace, who do not dwell neareſt Pal. ca. 46. 
to the Place, do actually execute the Statute, they excuſe all the reſt. Lamb, 326. 


Crom 63. b. 
Pult. 30. a. 


Sect. 47. III. That if the Juſtices whoſe Dwelling was neareſt at the 
Time of the Riot, or one of them, happen to die within the Month, thoſe 
whoſe Dwelling is thereby become the neareſt are bound to execute the Crom. 62. b. 
Statute in the ſame Manner as the others were. 


U u . 


156 Of Riots, - Roats, and wnlawful Aſembliat. - Book 1: 
Lamb. 327. Self. 48. IV. That notwithſlariding: those Juſtiees only, who dwell 


Dale. ca. 46. neareſt, are liable to the Penalty of the ink, yet if any others on Notice 


Pult. 30. 4. 


neglect to upp y their Default, they are fibable at Diſcretion. 


| Crom. 63. b. Sec. 49. 


or to return a Jury, Ge. e 09" | 


Sec. 50. VI. That the faid Juſtices, Ge. ſhall not vals as Penalty 
Crom, 61. b. by executing the Statute in Part only, as by recording a Riot without com- 


mitting the Parties. 


Sed. pr. VII. That no Juſtice, Ge. is ſubjedt to the Penalty of the 
Dalt. ca. 46. ſaid Statute on account of a Petit Riot, but only of ach as are notorious . 


A 1 
«| i 


| and in nature of Inſurrections and Rebellions. 
Dy. 210. PL. '' ga, 52. VIII. That if a Juſtice of Peace, &c, had no eres Notice 


1 328, given him of the Riot, he ſhall be excuſed, unleſs it were ſo very flagrant, 


Pale. 28: b. that by common Intendment, every one dwelling near could not but 
Sante n e Notice thereof. 


Dalt. ca. 46. WF} IX. That the nn or Agreement of che Partics ag- 


ger 62. b. grieved is no'Excuſe to the Juſtices, becauſe they ought, ex Officio, to make 


Pale. * the Inquiry, and make Proclamation whether any will give Evidence for 
Dalt. ca 46. the King, 
Cromp. 64. 2. proſecate their Complaint, to their Good Behaviour. 


Seck. 54. Alſo it is farther enacted by 2 H. 5. 8. That upon any Default g 


of the ſaid Fuftices, &c. touching the Execution of 13 H. 4. 4 Commiſſion 


ſhall be awarded at the Inflance of the Party grieved, to enquire as well of 


"the Truth ef the Caſe, as of the Default of the faid Fuſtices, &c. and that 
| the ſaid Commiſfioners al preſently return into Chancery the Inqueſts before 
them taken ; and that the Furors, who ſhall make Inquiry, ſhall be worth 10 l. 
per Annum, and ſhall be returned by the Coroners, if the Sheriff, Apo to 

a be in Default, continue in his Office, &c. See the Statute, 
Sec. 5 5. And it is farther enacted by 2 H. 5.9. and 8 H. 6. 14. That 
the Lord Chancellor, upon Complaint made to him, that a dangerous Rioter is 
ed into Places unknown, and alſo upon a Suggeſtion under the Seals of two 
uſtices of Peace and the Sheriff, that the common Fame and Voice runneth 
in the County of the Riot, may award a Capias againſt the Party, returnable in 
Chancery upon a certain Day, &c. and afterwards a W ri of Proclamation 


returnable in the King's Bench, &c. 
Seck. 86. But all the Peraliics of the above mentioned Statutes hevieg 


been found by Experience not to be ſufficient to reſtrain the Rage of the 


Populace from breaking out into dangerous Tumults, whenever they 


happen to be perſwaded that they lie under any real or pretended Grie- 
vance, it was thought neceſſary to make a farther Proviſion againſt ſuch 


inſolent Diſturbances of the Peace, by more ſevere Laws; and to this End 


it was enacted by 1 Geo. 1. c. 5. That if any Perſons to the Number of twelve, 
or more, being unlawfully, riotoufly, and tumultuouſly aſſembled together, to the 
Diſturbance of the public Peace, and being required or commanded by any 
Juſtice of Peace, Sheriff of the County, or Under-Sheriff, or by the Mayor, Bai- 
For Bailiffs, or other Head. Officer or Juſtice of the Peace of any City, or Town 
corporate, where ſuch Aſſembly ſhall be, by Proclamation to be made in the King's 
Name, immediately to diſperſe themſelves, and peaceably to depart to their Habi- 

| tations, or to their lawful Bufineſs,under the Pains of the ſaid Statute,ſhall after- 
wards unlawfully,ri otoufly,and tumoultuouſly continue together by the Space of one 
Hour after ſuch Proclamation made, or after awilful Let or Hindrance of a Fu- 
4 ſtice 


That if the two Toftices, or one of them, do their Duty 


Dat 4 in executing, or endeavouring to execute the Statute, they ſhall not incur 
£4 * any Penalty thro' a Default of the Sheriff, Se. en in ner to appear, | 


Sc. and may bind ſuch of the Parties grieved, as ſhall refuſe to 


Chap. 66. Of Offences by Officers in general. 


Bice of Peace, &c. from making the ſame Proclamation, fhall be adjudged Felont 
without Benefit of Clergy. SI EE E 
Seck. 57. Aud it is farther enacted by the faid Statute, That if any 
Perſon or Perſons ſhall with Force and Arms wilfully and knowingly oppoſe, 
abtrue?, or in any Manner wilfully and knowingly let, binder, or hurt any 
Perſon, &c. who ſhall begin to proclaim, or go to proclaim, according to the 
Proclamation appointed by the ſaid Statute, whereby ſuch Proclamation ſhall 
not be made, they ſhall be adjudged Felons without Benefit of Clergy. 

Sect. 58. And it is farther enacted by the ſaid Statute, That if any 
Perſons unlawfully, riotoufly and tumultuouſly aſſembled together, to the Diſ+ 
turbunce of the Publick Peace, (hall unlawfully and with Force demoliſh or pull 
down, or begin to demoliſh or pull down any Church or Chapel, or any Build- 


ing for religious Worſhip, certified and regiſtered according to i Will. & 
Mar. 18. which is commonly called The Toleration Act, or any Dwelling- bouſe, 


Barn, Stable, or other Out-houſe, they ſhall be adjudged Felons without Benefit 


of Clergy. 
Se. 59. And it is farther enacted by the ſaid Statute, That when-ever 


any ſuch Church, &c. ſhall be demoliſhed, &c. by any ſuch Rioters, &c. the 


| Trlabitants of the Town or Hundred wherein the Riot happened ſhall be bound 


to make good the Damage, &c. 


CHAP, LXVI, 
Of Offences by Officers in general. 


FFENCES under the Degree of Capital, more immediately againſt 
the Subject, not amounting to an actual Diſturbance of the Peace, 


are either ; 


1. Such as are committed by Officers; or, 
2. Such as are committed by common Perſons without any Relation 


Offences by Officers ſeem reducible to the following Heads: 


1. Neglect, or Breach of Duty. 
2. Bribery. 
3. Extortion. 


Seck. 1. As to the firſt of theſe Offences, I take it to be agreed, That Co. Lit. 232, 


in the Grant of every Office whatſoever, there is this Condition im- 234- 


plied by common Reaſon, that the Grantee ought to execute it dili- 
gently and faithfully: For ſince every Office is inſtituted, not for the 
ſake of the Officer, but for the good of ſome other, nothing can be more 
juſt, than that he, who either neglects or refuſes to anſwer the End for 
which his Office was ordained, ſhould give way to others who are both 
able and willing to take Care of it. And therefore it is certain, That an 
Officer is liable to a Forfeiture of his Office not only for doing a Thing 


directly contrary to the Deſign of it, but alſo for neglecting to attend his 
_ Duty 


168 


9 Co. 50. 
Co. Lit. 233+ 


239 H. 6.32. 


20 Ed 4, f. b. 


22 Aﬀl. 34. 


2H 7. 11. b. 


Plow. Com. 
1 
Long Quinto 
Ed. 4. 27. 
11 Ed. 4. 1. 


d g Co. 50. a. mon Senſe, as to need no Explication for what can be more plain, than 


© Raym. 216, 


3 Cro. Ja. 
426. Pl. 12. 


3 Inſt. 145. 


Hob. 9. 
Cro. Ja. 65. 


3 Inſt, 148, 


Of Bribery- Book I. 


Duty at all uſual, proper, and convenient Times and Places, whereby 
any Damage ſhall accrue to thoſe, by or for whom he was made an Of- 
ficer. And ſome have gone ſo far as to hold, That an Office concerning 
the Adminiſtration of Juſtice, or the Common Wealth, ſhall be forfeited 
for a bare Non-Uſer, whether any ſpecial Damage be occaſioned thereby 
or not: But this Opinion doth not appear to be warranted by any Reſo- 
lution in Point, and the“ Authorities which are cited to maintain it, do 
not ſeem to come up to it: However it cannot but be very reaſonable, 
That he who ſo far neglects a publick Office, as plainly to appear to take no 
manner of Care of it, ſhould rather be immediately diſplaced, than the publick 


be in Danger of ſuffering that Damage, which cannot but be expected ſome 


Time or other from his Negligence. | 8 
Sect. 2. But it would be endleſs to enumerate all the particular In- 


ſtances, wherein an Officer may be diſcharged or fined; and it alſo ſeems 
needleſs to endeavour it, becauſe they are generally ſo obvious to com- 


that a Gaoler deſerves to be diſcharged and fined, for voluntarily“ ſuf- 
fering his Priſoners to eſcape, or for © bai barouſſy miſuſing them ? What 
can be more evident, than that a * Sheriff is juſtly puniſhable for per- 
{wading a Jury to underprize Goods in the Execution of a Fieri Facias, &c. 


And therefore I ſhall leave the particular Caſes of this Nature to every. 


Man's own Judgment, which, from the Confideration of the general 
Rules above mentioned, and the various Circumſtances of every Caſe, 
will eaſily diſcern how far each Offence of this Kind deſerves to be 


puniſhed, \ 


—_w dw. Ah. —_— _—_ 8 * 
— i —— 


CHAP. LXVIL 
Of Bribery. 


| treating of Bribery, I ſhall conſider, 


1. What it is. 
2. How it is puniſhable, 


Sef, 1. And firſt, Bribery in a ſtrict Senſe is taken for a great Miſ- 


priſon of one in a judicial Place, taking any valuable Thing whatſoever, 
except Meat and Drink of ſmall Value, of any one who has to do before 
him any way, for doing his Office, or by Colour of his Office, but of 
the King only. 

Sect. 2. But Bribery in a large Senſe is ſometimes taken for the receiving 
or offering of any undue Reward, by or to any Perſon whatſoever, whoſe 
ordinary Profeſſion or Buſineſs relates to the Adminiſtration of publick 
Juſtice in order to incline him to do a Thing againſt the known Rules 
of Honeſty and Integrity ; for the Law abhors any the leaſt Tendency to 
Corruption in thoſe who are any way concerned in its Adminiſtration, and 
will not endure their taking a reward for the doing a Thing which de- 
ſerves the ſevereſt of Puniſhments. | | 

Sect. 3. Alſo Bribery ſometimes ſignifies the taking or giving of a 


Reward for Offices of a publick Nature ; and ſurely nothing can be a 
| pal- 
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Chap. 67. Of Bribery. 5 169 
pal bly prejudicial to the Good of the publick, than to have Places of the 

hipheſt Cohcertiment, on the due Execution whereof the Happineſs of both 

King and People doth depend, diſpoſed of not to thoſe who are moſt able to 

execute them, but to thoſe who are moſt able to pay for them; nor can any 

thing be a greater Diſcouragement to Induſtry and Virtue, than to ſee thoſe 

Places of Truſt and Honour, which ought to be the Rewards of thoſe who 

by their Induſtry and Diligence have qualified themſelves for them, conferred 1 
on ſuch who have no other Recommendation but that of being the higheſt Bid- | | 
ders; neither can any Thing be a greater Temptation to Officers to abuſe their de Ney 
Power by Bribery and Extortion, and other Acts of Injuſtice, than the Con- Moor 781. 
| ſideration of the great Expence they were at in gaining their Places, and the 
Neceflity of ſometimes ſtraining a Point to make their Bargain anſwer their 
Expectation ; for which Reaſons, among many others, it is expreſly enacted 

by 12 Rich. 2. 2. That the Chancellor, Treaſurer, Keeper of the privy Seal, 
Steward of the King's Houſe, the King's Chamberlain, Clerk of the Rolls, the 

Juſtices of the one Bench and of the other, Barons of the Exchequer, and all 

other, that ſhall be called to ordain, name, or make Fuſtices of the Peace, She- 

riffs, Eſcheators, Cuſtomers, Comptrollers, or any other Officer or Miniſter of 

the King, fhall be firmly fworn that they ſhall not ordain, name, or make any 

of the above mentioned Officers, for any Gift or Brocage, favour or affettion, 

nor that none which ſueth by himſelf, or by others, privily or openly, to be in any 
Manner of Office, ſhall be put in the ſame Office, or in any other, but that they 
. maße all ſuch Officers and Miniſters of the belt, and moſt lawful Men, and ſuf- 

Y ficient to their Eſtimation and Knowledge. Allo it is further enacted by 4 H. 4. 

1 5. That no Sheriff ſhall let his Bailiwicł to Farm to any Man, for the Time Vide Noy 
3 that be occupreth ſuch Office, &. Alſo it is enacted by 5 & 6 Ed, 6. 16. That if More 81. 
any Perſon ſhall bargain or ſell, or take any Reward, or Promiſe of any Re- ER 
ward for any Office, or the Deputation of any Office, any way concerniug the 

King's Revenue, or the Keeping of his Caſtles, or the adminiſtration or execu- 

tion of Juſtice, (unleſs it be ſuch an office as had been uſually granted before the 

making of the ſaid Act by the Fuſtices of the King's Bencb, or Common Pleas, 
or by juſtices of Alſize) that then every ſuch perſon ſo bargaining or ſelling, 

or taking fuch Reward, or Promiſe, &c. ſhall not only forfeit his Right to ſuch 
Office, or to the Nomination thereof, but alſo every Perſon who ſhall give any 
ſuch Reward or promiſe, &c. ſhall be adjudged a diſabled Perſon in Law, to 
have or enjoy ſuch Office, &c. | 

In the conſtruction of this Statute of 5 & 6 Ed. 6. the following points 

have been reſolved ; 5 

Sect. 4. I. That the Offices of Chancellor, Regiſter, and Commiſſary in co. ja. 269. 

Eccleſiaſtical Courts, are within the meaning of the ſtatute, inaſmuch as 3 Inſt. 148. 
thoſe Courts, do not only determine Matters which are brought before them, _— 
merely pro ſalute Anime, but alſo have the Deciſion of Diſputes concerning 2 Vent. 187. 
the Lawfulneſs of Matrimony and Legitimation of Children, which touch 467. 
the Inheritance of the Subjects, and alſo hold Plea of Legacies and Tithes, 
Ge. in which Reſpects they are Courts of Juſtice ; but it hath been adjudged, * 


3 
3 


1 
1 


Ich. 
that no Office in Fee is within the Statute. . 


Seck. 5. II. That one, who makes a Contract for an office contrary to Cro. Ca. 361. 
the Purport of the ſaid Statute, is ſo far diſabled to hold the ſame, that he Cre. Ja. 386. 
cannot at any Time during his Life be reſtored to a Capacity of holding it Sal 466. 468. 
by any Grant or Diſpenſation whatſoever. : 2 245 

III. That a Bond by a Deputy of an Office to pay a certain Sum, at all &. giz. 
Events, is within the Statute, and conſequenly totally void, tho' it alſo con- 529, 530. 
tain other Conditions which, if they ſtood by themſelves, would be good ; | mo od fo 
but not a Bond to pay half the Profits or a certain Sum out of the profits of 
the Office for a Deputation. : 


IV. That the Statute extends not to Offices in the Plantations, Salk. 411. 
XxX Seck. 6, Were 2 Mo. 


170 / Extortion. 
Seck. 6. As to the ſecond Point, viz. How Bribery is puniſhable; it is 


ſaid, That at common Law, Bribery in a Judge, in relation to a Cauſe de- 

2 HA. ' pending before him, was looked upon as an Offence of ſo heinous a Nature, 
1 that it was ſometimes puniſhed as High Treaſon before the 25 Ed. 3. and at 
1 Leon. 295. this Day it is certainly a very high Offence, and puniſhable, not only with 


1 the Forfeiture of the Offender's Office of Juſtice, but alſo with Fine and Im- 


lections, priſonment, Ge. ob | 3 
part i. fol. 31. Sec. 7. Alſo all the other above mentioned Kinds of Bribery, taken in 


a large Senſe, ſeem be puniſhable with Fine and Impriſonment, &c. and 

in the Time of King James the Firſt, the Earl of M. Lord High Treaſurer 

3 loft, 148. of England, being impeached by the Commons for refuſing to hear petitions 
referred to him by the King, till he had received great Bribes, and for other 

ſuch like Miſdemeanours was, by Sentence of the Lords, deprived of all 

his Offices, and diſabled to have any for the Future, or to fit in the Par- 

liament, and was fined fifty thouſand Pounds, and impriſoned during the 


3 loſt, 145. 


King's pleaſure, [90] Dh 


. 


C HAP. LXVII. 
Extortion. 
F treating of Extortion, I ſhall conſider, 


1. What ſhall be called Extortion ; 
2, How it ſhall be puniſhed, 


Co Lit. 368. Se, 1. As to the firſt Point it is ſaid, that Extortion in a large Senſe 
ro00. 192-2 fignifies any Oppreſſion under Colour of Right; but that in a ſtrict Senſe, 


it fignifies the Taking of Money by any Officer, by Colour of his Office, 


either where none at all is due, or not ſo much is due, or where it is not 
yet due. | : 
2 Inſt. 2000 Sec. 2. It is ſaid, That at the Common Law, which was affirmed by 
Co, Lit. 368. the Statute of Weſtminſter 1. 26, it was Extortion for any Sheriff or 


other Miniſter of the King, whoſe Office did any way concern the Admi- 


niſtration or Execution of Juſtice, or the common Good of the Subject, 
to take any Reward whatſoever for doing his Office, except what he re- 
ceived from the King: And ſurely this was a moſt excellent Inſtitution, 
4: Ed. 3.4.b. highly tending to promote the Honour of the King, and the Eaſe of the 


5 Rol ap People, and hath been always thought to conduce ſo much to the publick 


266. II. 1. Good, that all Preſcriptions whatſoever which have been contrary to it 


have been holden to be void; and upon this Ground it hath been reſolved, 
4 Inſt. 274. That the Preſcription, by virtue whereof the Clerk of the Market claimed 
Moor 523. certain Fees for the View and Examination of all Weights and Meaſures, &c. 
: Inſt. 209. was merely void. 
21.717 Se, 3. But it bath been holden, That the Fee of twenty Pence, com- 
: Ind. 15. monly called the Bar-Fee, which hath been taken, Time out of Mind, 
8. P. C 49.A. by the Sheriff, of every Priſoner who is acquitted, and alſo the fee 

of one penny, which was claimed by the Coroner of every Viſne, 


when he came before the Juſtices in Eyre, are not within the Meaning 


of the Statute, becauſe they are not demanded by the Sheriff or 


Coroner for doing any Thing relating to their Offices, but claimed as 
Perquiſites of Right belonging to them, whether they do any thing or 
4 | not, 


| Book I. 


is kh 
2 


1 


= 
3 
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not. But there ſeemeth to be no neceſſity for this Diſtinction, for it can- rh Tt 71 

not be intended to be the Meaning of the Statute to reſtrain the Courts ß 
Juſtice in whoſe Integrity the Law always repoſes the higheft Confidence, 
from allowing reaſonable Fees for the Labour and Attendance of their Of- 
ficers : For the chief Danger of Oppreſſion is from Officers being left at their 
Liberty to ſet their own Rates on their Labour, and make their own De- 
mands ; but there cannot be ſo much Fear of theſe Abuſes, while they are 
reſtrained to known and ſtated Fees, ſettled by the Diſcretion,of the Courts, 
which will not ſuffer them to de exceeded, SR the higheſt Re- 
ſentment. 2 

Seck. 4. Allo it heving been found. by. Experience, That generally it 

is vain to expect that any Officers who depend upon a known fixed Salary, 
without having any immediate Benefit from aby particular Inſtances of 
their Duty, ſhould be fo ready in undertaking, or diligent in executing 
them, as they would be, if they were to have a preſent Advantage from 
them; it hath been thought expedient to permit tbem to, fake certain |, 
Fees in many caſes, but it is certain that they are guiltyiof Extortion, ! 4 @ W364 
hey take any Thing more: Alſo it hath. been reſolved, That a Promiſe. Co. Lit. 368. 

o pay them Money for the doing of a Thing, which the Law will not: Rot. A. 16, 

ler them to take any thing for, is merely void, however freely and Pl. 3 
voluntarily it may appear to have been made; for if once it ſhould I al- ro 413. 
lowed, That ſuch Promiſes could maintain an Action, the People would Noy 76. 
quickly be given to underſtand how kindly they would be taken, and 3 oy, 
happy would that Man be who could have his Buſineſs well done with- okay" 
out them. Cro. Ja. 103. 

Sec. 5. As to the ſecond Point, vis. How Extortion ſhall be Wasted 
there is no doubt, but that at Common Law it is ſeverely puniſhable, 
at the King's Suit, by Fine and Impriſonment; and alſo by a Removal 2 Rol. A. 32. 
from the Office, in the Execution. whereof it was committed, Alſo Extortion 33-75 pl. i. z. 
in Sheriffs, Eſcheators, Bailiffs, Gaolers, the King's Clerk of the Market, 3 
and other inferior Miniſters and Ofcers of the King, whoſe Offices 2 Ink. 209. 
do any way concern the Adminiſtration or Execution of Juſtice, or the 
common Good of the Subject, or for the King's Service, hath a farther 
additional puniſhment by the above mentioned Statute of Weltminfer I. 26. 
by which it is inacted, That no Sheriff, nor other King' Offer, ſhall tale 
any Reward to do his Office, but ſball be paid of t'at whith they take. of the 
King, and that be who ſo doth, ſhall yield pac as much, and A" " Nase 
at tbe King” s Pleaſure. 


CHAP: ein,, 69 bow 
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FFENCES under the Degree of capital, more ng _ 
the Subject, not amounting to an actual Diſturbance of the Peac 
which may be committed by private Perſons, without any Relation to an 
Office; are either, 


1. Such as are infamous, and groſly fratdalour, proceeding from Prin- 
eiples of downright Diſhoneſty, Malice, or Faction. | 
2. Such as are of an inferior Nature, and neither infamous, nor 


groſly ſcandalous, 
Thoſe 


5 Mod. 350. 


/ Peryury. Book 1. 
Thoſe of the firſt Kind ſeem to be reducible to the following TIM: 


1. . Fejuy, 10 Subornation of Prjury! 55 155 . 3 51 e Pak. 


2, Forgery. 
Cheats. 


14: Conſpiracy. 
5. Keeping of a Bandy ſe. 


6. Li bels. 


And firſt of Perjury, and Subornation of heey of both which cher 
[7 are two Kinds, "IM h 


I, By the Common Law, 
2. By Statute. 


Sea. 1. Perjury, by the Common Law, ſeemeth to be a wilful falſe 
Oath, by one who being lawfully required to depoſe the Truth in any 
Proceeding i in a courſe of Juſtice, ſwears abſolutely, in a Matter of ſome 
Conſequence to the Point in queſtion, whether he be believed, or not 


For the better mn whereof, I ſhall conſider the following 


Particulars : : 


1. How far this Offence muſt me wilful. 

2. In what Kind of Proceedings it may be committed. 

3. In what Caſes an Oath may be ſaid to be ſo far lawfully admi- 
niſtred, that he who takes it may become guilty of Perjury. 
. In what Kind of Oaths Perjury may be committed. 

5. Whether the Matter of the Oath muſt be abſolute, 

6. How far the Oath muſt be. falſe. - 


How far the Things ſworn ought to be material to the Point in 


' Queſtion. 
8, How far the falſe Oath muſt be credited, 


Se. 2 As to the firſt Particular, viz. How far this offence muſt be 
wilful ; it ſeemeth that no one ought to be found guilty thereof with- 
out clear Proof, That the falſe Oath alledged againſt him was taken with 


| ſome Degree of deliberation ; for if upon the whole Circumſtances of the 


Caſe it ſhall appear probable, That it was owing rather to the Weakneſs 
than Perverſeneſs of the Party, as where it was occaſioned by Surprize, or 
Inadvertency, or a Miſtake of the true ſtate of the Queſtion, it cannot but 
be hard to make it amount to voluntary and corrupt Perjury, which is of 
all crimes whatſoever the moſt infamous and Deteſtable. | 

SefF. 3. As to the ſecond Particular, v/z, In what Kind of Proceed- 


Cro. El. 168, ings this offence may be committed; it ſeems to be clearly agreed, That 


all ſuch falſe Oaths as are taken before thoſe who are any ways intruſted 
with the Adminiſtration of publick Juſtice, in relation to any Matter be- 
fore them in Debate, are properly Perjuries; and it ſeems to have been 
holden by ſome, that all ſuch falſe Oaths, as are taken before Perſons 
authorized by the King to examine Witneſſes in relation to any Matter 
whatſoever, wherein his Honour or Intereſt are concerned, are alſo pu- 
nifhable as Perjuries. And ſurely there can be no Offence of this Nature 
which will not juſtly deſerve a public Proſecution, in as much as if it 
ſhould once prevail, it would make it t impoſſible to have any Law what- 


I {ocver 


_ 
1 
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ſoever duly executed, and expoſe the Lives, Liberties, and Properties, of 

the moſt Innocent, to the Mercy of the greateſt Villains : And therefore 

it hath been holden, That not only ſuch Perſons are indictable for Per- 

jury, who take a. falſe Oath in a Court of Record, upon an Iflue therein 

1 joined, but alſo all thoſe who forſwear themſelves in a Matter judicially 

H depending before any Court of * Equity, or Spiritual * Court, or any ce. El.907 
BH other © lawful Court, whether the Proceedings therein be of Record or Skin. 327. 
not * or whether they concern the Intereſt of the King or Subject: And: oe hy 
AM it is ſaid to be no way material, whether ſuch falſe Oath be taken in the Pl 57 6, THY 
©: Face of a Court, or before Perſons authorized by it to examine a Matter, 2% 21. 
8 the Knowledge whereof is neceſſary for the right Determination of a og hey 
Cauſe ; and * therefore, That a falſe Oath before a Sheriff, upon a Writ 59. 
of Inquiry .of Damages, is as much puniſhable as if it were taken before N Ra. 410. 
the Court on a Trial of the Cauſe. Alſo it ſeemeth, That any falſe Oath pl. * my 
is puniſhable, as Perjury, which tends to miſlead the Court in any of 1 Leon. 131, 
their Proceedings relating to a Matter judicially before them, though it no 1 241“. 
way affect the principal Judgment which is to be given in the Cauſe; as © 2 Rol. Ab. 
where a * Perſon who offers himſelf to be Bail for another, knowingly, 257: Pl 2. 
and wilfully ſwears that his Subſtance 1s greater than it is. Alſo it hath * * 
been reſolved, That not only ſuch Oaths as are taken upon judicial Pro- Winch. 3. 
ceedings, but alſo all ſuch as any way tend to abuſe the Adminiſtration 1 348. 
of Juſtice, are properly Perjuries; as where one takes a falſe Oath before | Mod. +2 

a Juſtice of Peace, in order to induce him to compel another to find Sure- Yelv. 27. 
ties for the Peace, &c. or where a Perſon forſwears himſelf h before Com- : a4 * wy 
miſſioners appointed by the King to inquire of the Forfeitures of his Te-“ Py oY 
nants Eſtates, &c. whereby he makes them liable to be ſeized by Exche- 2 Ja. 212. 
43 quer-Proceſs: Alſo it hath been ſaid, That a falſe Oath is puniſhable as 120 Cro. Ja. 
3 Perjury, in ſome Caſes, wherein the King's Honour or Intereſt is con- Vide Sed. 18. 
I cerned, though it do not concern the Adminiſtration of Juſtice ; as where n _ 11 
one ſwears a falſe Oath concerning the Poſſeſſion of Lands, before Com- - 
miſſioners appointed by the King to inquire of ſuch Perſons whoſe Titles Cro. Ca. 146. 


3 to the Lands in their Poſſeſſion are defective, and want the Supply of the a 


. 


* 


3 es 410, 
King's Patents: And this is certainly an Offence of a very heinous Na- 2 Rol. Ab. 


ture, tending not only to fruſtrate the King's gracious Purpoſe, but to I Nh 5: 
abuſe his Goodneſs by inducing him to grant his Patents to thoſe who are hoe 627. 
out of Poſſeſſion, and no way within the Intent of the, Commiſion, which, Hob. 62. 
Inſtead of quieting the Poſſeſſions of the Subjects, cannot but end in the 

greateſt Diſturbance of them. However it ſeemeth certain, That no Oath 
whatſoever in a mere private Matter, howſoever wilful or malicious it may 

be, is puniſhable as Perjury in a criminal Proſecution ; for private Injuries 

are left to be redreſſed by private Actions; and upon this Ground it hath Cont. 1 Vent. 
been holden, That a falſe Oath taken by one upon the making of a Bargain, 309, 37% 
that the Thing ſold is his own, is not puniſhable as Perjury. Alſo from 
what hath been ſaid it appears, That the Notion of Perjury is confined to 3 Rol. Ab. 
ſuch publick Oaths only as affirm or deny ſome Matter of Fact, contrary 257: Fl. 4. 
to the Knowledge of the Party ; and therefore, That it doth not extend to 

any promiſſory Oaths whatſoever ; from which it clearly follows, That no 

Officer, publick or private, who neglects to execute his Office in Purſuance 2 Rol. ab. 
of his Oath, or acts contrary to the Purport of it, is indictable for Perjury, 257. Pl. 5. 
in reſpect of ſuch Oath ; yet it is certain, That his Offence is highly ag- 3 —. 
gra vated by being contrary to his Oath, and therefore, that he is liable to 

the ſeverer Fine on that Account. | 

Sec. 4. As to the third Particular, viz, In what Caſes an Oath may 

be ſaid to be fo far lawfully adminiſtred, that he who takes it may be- 


Y y come 
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2 Rol. Ab. come guilty of Perjury by ſwearing falſly ; it ſeemeth clear, That no 

3 kunft. 165. Oath whatſover taken before Perſons acting merely in a private * Ca- 

Yelv. 72. pacity, or © before thoſe who take upon them to adminiſter Oaths of a 

b oro. El.16g. publick Nature, without legal Authority for their fo doing, or“ before 

277 ” thoſe who are legally authorized to adminiſter ſome kinds of Oaths, but 

2 Rol. Ab. not thoſe which happen to be taken before them, or even © before thoſe 

257.Pl.6. who take upon them to adminifter "Juſtice by Virtue of an Authority 

132, jets ſeemingly colourable, but in Trath unwarranted and meerly void, can 

*Yelv, 111. ever amount to Perjuries in the Eye of the Law, becauſe they are of no 

4 1 Manner of Force, but are altogether idle: And from the ſame Ground it 

98. ſeemeth alſo clearly to follow, That no falſe Oath in an Affidavit, made 

29 8 by 75 before Perſons falſly pretending to be authorized by a Court of Juſtice 

4 Toft, . to take Affidavits in relation to Matters depending before ſuch Court, can 

| properly be called Perjury, becauſe no Affidavit, is any way regarded, 

unleſs it be made before Perſons: legally intruſted with a Power to take it, 

as being both of ſufficient Ability to aſk all proper Queſtions of the Party 

who ſhall make ſuch Affidavit, and alſo of ſuch Integrity as not to ſuffer. 

any Thing to be inſerted therein, to the Truth whereof the Party hath not 

ſworn, And though it may be ſaid, That an Affidavit taken before Per- 

ſons falſly pretending to be commiſſioned for ſuch Purpofe by the Courts 

of Juſtice, doth directly tend to impoſe upon ſuch Courts, and may 

poſlibly happen through Surprize to be read, and may alſo in its own 

Nature be altogether as heinous, as if it had been made before Perſons 

regularly impowerd to take it ; yet inaſmuch as it is of itſelf of no 

manner of Validity, and is no otherwife regarded, than as it hath the 

Appearance of being ſworh before Perfons legally commiſſioned, with- 

3 oſt, 165: out which it would have no manner of Credit, it feemeth that Offences 

of this Nature are moſt properly puniſhed by ſeverely chaſtiſing thoſe 

who uſurp ſuch an Authority of adminiſtring of Oaths, without any legal 

Warrant. However it hath been adjudged, That a falſe Oath, taken be- 

fore Perſons who having been commiſſioned to examine Witneſſes, hap- 

Cro. Ca; 97, pen to proceed after the Demiſe of the King who gave them their Com- 

98, 99. miſſion, and before Notice thereof may be puniſhed as Perjury ; for it 

Vould be of the utmoſt ill Conſequence to make ſuch Proceedings void; 

and therefore though all ſuch Commiſſions be in Strictneſs legally deter- 

mined by the Demiſe of the King, who gave them, without any Notice ; 

yet for the Neceſſity of the Caſe, whatever is done under them before 

ſuch Notice, muſt be ſuffered to ſtand good; for otherwiſe the moſt inno- 

cent and moſt deſerving Subjects would be unavoidably expoſed to number- 

 Ventt. 131, leſs Proſecutions for doing their Duties, without any Colour of a Fault. 
58. 148. And Qyere, Whether a Perjury in a Court whoſe Proceedings are after- 

1 Rol. Ab. wards reverſed by Error, may not ſtill be puniſhed as Perjury, notwith- 

83. Pl. 9. ſtanding ſuch Reverſal. 
_—_ 609. Seck. 5. As to the fourth Particular, viz. In what kind of Oaths Per- 

8 El. 135. jury may be committed, it ſeemeth clear, That a Man may be in Danger of 

905. being guilty thereof, not only in reſpect of a falſe Oath, taken by him 

rp © as a Witneſs for another, but alſo in reſpe& of a falſe Oath taken by him 

69. Pl. 42. in his own Cauſe, either in an Anſwer to Queſtions put to him in a Court 

1 Sid. 244. off Law or e Equity, having Power to purge him upon Oath concerning 

Noy 128. ” his Knowledge of the Matters in Diſpute, or in his“ Affidavit concern- 

5 Moc. 348. ing ſome collateral Matter, wherein the Parties own Oaths are allowed 

Moor 656. to be taken. But it ſeems, That a Juror who gives a Verdict contrary 

2 Keb. 452. to manifeſt Evidence, is not properly guilty of Perjury within the above 


hp = mentioned Deſcription, becauſe he is not ſworn to depoſe the Truth, but 
. only 
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only to give a true Judgment upon the Depoſition of others, and in many 

Caſes is not puniſhable at all in foro humano, as ſhall. be ſet forth more at 

large in the Chapter of Conſpiracy. | 

©#, 6. As to the fifth Particular, viz. How far the Matter of the 

Oath which may amount to Perjury, muſt be falſe, it“ is ſaid not to be « palm. 294. 
material whether the Fact which is ſworn, be in itſelf true or falſe ; for Heatley 97. 
howſoever the Thing ſworn may happen to- prove agreeable to the Fruth, * _ AG 

et if it were not known to be ſo by him who. ſwears to it, his Offence 1 Tat. 186. 
is altogether as great as if it had been falſe, inaſmuch as he wilfully ſwears, Con. 3 Mod. 
That he knows a Thing to be true, which at the ſame Time he knows 
nothing of, and impudently endeavours to induce thoſe before whom he 

ſwears to proceed upon the Credit of a Depoſition, which any Stranger 

might make as well as he. $14 | 

See. 7. As to the ſixth Particular, viz, How far the Oath muſt be ab- 

ſolute, It is ſaid, That no Oath ſhall amount to Perjury unleſs it be ſworn ; Inf. 166. 
abſolutely and directly; and therefore, That he who ſwears a Thing accord- 

ing as he thinks, remembers, or believes, cannot in reſpect of ſuch an Oath 

be found guilty of Perjury. 8 

Sect. 8. As to the ſeventh Particular, vi. How far the Thing ſworn 
ought to be material to the Point in Queſtion, it ſeemeth clear, That if the Vide infra 
Oath for which a Man is indicted of Perjury, be wholly foreign rom that 445, 
Purpoſe, or altogether immeterial, and neither any way pertinent to the, #7 ' 1 
Matter in Queſtion, not tending to aggravate or extenuate the Damages, Pl. 25. 78. 
nor likely to induce the Jury to give a readier Credit to the ſubſtantial __ * 
Part of the Evidence, it cannot amount to Perjury, becauſe it is meerly Salk. 5 14. 
idle and inſignificant; as if upon a Trial, in which the Queſtion is, whe- A 
ther ſuch a one was Compos or not, a Witneſs introduces his Evidence by: 5 275 
giving a Hiſtory of a Journey which he toak to ſee the Party, and hap-Cro. Ca. 321. 
pens to ſwear falſly in Relation to ſome of the Circumſtances of the Jour- 8 3 
ney. Alſo it hath been adjudged, That where a Witneſs being aſked by a, Mod 240: 
Judge, whether A. brought a certain Number of Sheep from one Town 348. 
to another altogether ? anſwered, That he did ſo; where in Truth A. did 
not bring them all together, but Part at one Time and Part at another, 2 Rol. Re.4r. 
yet ſuch Witneſs was not guilty of Perjury, becauſe the Subſtance of the 
Queſtion was, Whether A. did bring them at all or not, and that man- 
ner of bringing them was only a Circumſtance. And upon the ſame Ground 

it is ſaid to have been adjudged, That where a Witneſs being aſked, whe- 2 Rol. Re. 42. 
ther ſuch a Sum of Money were paid for two Things in Controverſy be- 

tween the Parties ? anſwered, That it was, where in Truth it was paid only 

for one of them by Agreement, ſuch Witneſs ought not to be puniihed 

for Perjury ; becauſe as the Caſe was it was no way material whether it 

were paid for one or both, Alſo it is ſaid to have been reſolved, That a 

Witneſs who ſwore that one drew his Dagger and beat and wounded yu, 95. 
F. S. where in Truth he beat him with a Staff, was not guilty of Perjury, _ 
becauſe: the Beating only was material. But perhaps in all theſe Caſes it 

ought to be intended, That the Queſtion was put in ſuch a Manner, that 

the Witneſs might reaſonably apprehend that the ſole Deſign of putting 

It, was to be informed of the ſubſtantial Part of it, which might induce 

him through Inadvertency to take no Notice of the circumſtantial Part, 

and give a general Anſwer to the ſubſtantial ; for otherwiſe, if it appear 

plainly, That the Scope of the Queſtion was to ſift him as to his Know- 

ledge of the Subſtance, by examining him ſtrictly concerning the Cir- 
cumſtances, and he give a particular and diſtinct. Account of the Circum- 

ſtances, which afterwards appears to be falſe ; ſurely he cannot but be 


guilty 
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guilty of Perjury, inaſmuch as nothing can be more apt to incline a Jury 

to give Credit to the ſubſtantial Part of a Man's Evidence, than his ap- 

pearing to have an exact and particular Knowledge of all the Circum- 

ſtances relating to it. -And upon theſe Grounds, I cannot but think the 

Opinion of thoſe Judges very reaſonable, who held, That a Witneſs was 

e guilty of Perjury, who in an Action of Treſpaſs for breaking the Plain- 
* fiff's Cloſe, and ſpoiling it with Sheep, depoſed that he ſaw thirty or 
forty Sheep in the ſaid Cloſe, and that he knew them to be the Defen- 

dant's, becauſe they were marked with ſuch a Mark, which he knew to 

be the Defendant's Mark, where in Truth the Defendant never uſed ſuch 

a 'Mark ; for the giving ſuch a ſpecial Reaſon for his Remembrance could 

not but make his Teſtimony more credible than it would have been YZ 

without it ; and though it ſignified nothing to the Merits of the Cauſe, a 

whether the Sheep had any Mark at all or not, yet inaſmuch as the aſſign- Cc 

ing ſuch a Circumſtance in a Thing immaterial had ſuch a direct Ten- 

dency to corroborate the Evidence concerning what was moſt material, 

and conſequently was equally prejudicial to the Party, and equally cri- 

minal in its own Nature, and equally tending to abuſe the Adminiſtra- 

tion of Juſtice, as if the Matter ſworn had been the very Point in Iſſue, 

there doth not ſeem to be any Reaſon why it ſhould not be equally pu- 

niſhable. But I cannot find this Matter any where thoroughly ſettled or 

debated, and therefore ſhall leave it to every Man's own Judgment, which 

from the Conſideration of the Circumſtances of each particular Caſe, 

may generally without any great Difficulty diſcern whether the Matter 

in which Perjury is aſſigned, were wholly impertinent, idle, and inſig- 

nificant, or not, which'ſeems to be the beſt Rule for determining whe- 

x Sid, 274. ther it be puniſhable as Perjury or not. But it is ſaid in Siderſin, ſpeak- 
| ing as I ſuppoſe of an Anſwer in Chancery, that a Man may be guilty 
of Perjury at the Common Law by ſwearing a Thing not material; but 

ſurely this ought not to be underſtood in ſo great a Latitude, as if it 3 

were meant that every Falſity in ſuch an Anſwer muſt needs be Perjury, I 
howſoever foreign, circumſtantial and trivial the Point wherein it is aſ- q 

ſigned may be, which is directly contrary to what ſeems to be clearly 

taken for granted in other Books. And therefore perhaps where it is 

ſaid that a Man may be guilty of Perjury in a Thing not material, no 

more may be meant, but that he may be as well guilty thereof, by an- 

ſwering to a Matter not charged in the Bill, as by anſwering to the 

Matters therein contained, which may alone be ſaid to be materi:], be- 

cauſe the Defendant is not obliged in his Anſwer to take Notice of any 

thing elſe ; or elſe perhaps the Meaning may be, That in a Proſecution 

for Perjury at Common Law, ſetting forth a falſe Oath in ſuch an Anſwer, 

relating to the Thing ſaid to be in Variance, the Falſity ſhall be intended 

1 Keb. 935, primd facie to have been ſome way material in the Cauſe, unleſs the con- 
941.5 trary be proved by the other Side: Whereas in all Proſecutions upon the 
Statute, it is neceſſary expreſly to ſhew in what manner the falſe Oath is 
kh infra. material to the Cauſe in Queſtion, becauſe that Statute, extending only to ſuch 
er.  Perjuries whereby ſome Perſon is grieved, cannot maintain a Proſecution 
which does not bring the Caſe within the Purview of it, by ſhewing that 

ſome one was grieved by the Injury complained of, which he could not 

Cro. Ja. 212. be, Unleſs the Thing ſworn were ſome way material, However it ſeemeth 
: 2 1 be clear, That a Man may as well be guilty of Perjury by a falſe Oath 
19: tending to extenuate or aggravate the Damages, as by an Oath which is 
direct to the Fact in Iſſue. [qg1.] > 
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S-#, 9. As to the eighth Particular, via. How far the falſe n 
be credited, it hath been holden not to be . tment 
of Perjury at Common Law, Whether the falſe Oath were at all credited, 
or whether the Party in whoſe Prejudice it was intended, were in the 138 Th i. 
Event any way aggrieved by it or not, inaſmuch as this is not a Proſecution ] 
grounded on the Damage to the Part, but on the Abuſe of publick Juſtice. | 

Se. 10. Subordnation of Perjury by the Common Law, ſeems to be 1 Rol. Ab. 41. 
an Offence in procuring a Man to take a falſe Oath amounting 40 perjury, l. 21. 57. P.. 
who actually takes ſuch. Oath; but it ſeemeth clear, That if the Perſon in- * ; 
cited to take ſuch an Oath do not actually take it, the Perſon by whom he Cro Ja. 158. 
was ſo incited is not guilty of Subornation of Perjury ; yet it is certain, That nt 337« 

ns” | SY 50 WT 399. 

he is liable to be puniſhed not only by Fine, but alſo by infamous cee 3 Mod. 122. 
Puniſhment. %%% d os 290" ll JOr- ... 

Seck. 11. Thus far of Perjury and Subornation of Perjury by the Com 
mon Law, and now I ſhall proceed to examine in what Manner theſe Of- 
fences are reſtrained by Statute; as to which it is to be obſerved, that it is 
enacted by 5 El. . That whoever ſhall unlawfully and corruptly procure any 
Witneſs, or Witneſſes. by Le{ters, Rewards, Promiſes, or by any other finifter and 
unlawful Labour or Means whatſoever, to commit any wilful and corrupt 
Perjury, in any Matter or Cauſe whatſoever, depending in Suit and Variance, 
by any Writ, Action, Bill, Complaint or Information, in any wiſe concerning 
any Lands, Tenements or Hereditaments, or Goods, Chattels, Debts or Da- 
mages, in any of the King's Courts of Chancery, White-hall or elſewhere, 
within any of the King's Dominions' of England or Wales, or the Marches 
of the ſame, where any Perſon or Perſons ſhall- have Authority by Virtue of 
the King's Commiſſion, Patent or Writ,-to bold Plea 'of Land, or to end- 
mine, hear, or determine, any Title of Lands or any Matter or Witneſſes 
concerning the Title, Right or Intereſts of any Lands or Tenements, or Heredi- 
taments, or in any of the King's Courts of Record, or in any Leet, View on 
Frank-Pledge or Law-Day, Ancient Demeſne Court; Hundred-Court, Court- 

Baron, or in the Court or Courts of Stannary in the Counties of Devon 
or Cornwal, or ſhall unlawfully and corruptly procure or ſuborn any Witneſs 
or Witneſſes, who ſhall be ſworn to teſtify in perpetuam rei Memoriam, 
ſhall for ſuch offence, being thereof lawfully convicted ar attainted, forfeit 
the Sum of forty Pounds. And if any ſuch Offender ſo being canvicted or at- 
tainted, ſhall not have any Goods or Chattels, Lands, or Tenements, to the Va- 
lue of * forty Pounds, that then every ſuch Perſon ſhall ſuffer Impriſonment by 
the ſpace of one half Year without Bail or Mainprize, and ſtand upon the 
Pillory the ſpace of one whole Hour, in ſome Market-Town, next adjoining 
to the Place where the Offence was committed, in open Market there, or in 
the Market Town itſelf where the Offence was committed, : 

Sect. 12, Alſo it is further enacted by the ſaid Statute, Par. 5. That no 
Perſon being ſo convicted or attainted, ſhall from thenceforth be received as 
a Witneſs in any Court of Record, in any of the King's Dominions of Eng- 
land, Wales, or the Marches of the ſame, till ſuch Judgment againſt bim 
ſoall be reverſed by Attaint, or otherwiſe ; and that upon every ſuch Rever- _ 
ſal, the Party grieved ſhall recover Damages againſt the Party who did pro- $1514 216. 
cure the ſaid Fudgment ſo reverſed to be firſt given, ke. 

Sect. 13. And it is farther enacted, Par. 6. That if any Perſon or Perſons 
ſhall either by the ſubornation, unlawful Procurement, fimſ/ter Perſfwajjon, or 
Means of any other, or by their own Act, Conſent or Ageement, wilfully, and 
corruptly commit any Manner of wilful Perjury, by his or their Depoſition, in any 
of the Courts before mentioned, or being examined ad perpetuam rei Memoriam, 

That then every ſuch Offender being duly convicted or attainted ſhall forfeit twenty 

"75 | Pounds 
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Pounds, and have Impriſonment by the Space of fix Months without Bail or 
Mainprize.; and the Oath of fuch-an offender: jhall not from Mienceforth be r. 
ceived in any Court of Record in England or: Wales, until ſuch Judgment ſhall 
be reverſed; &c. on aubich Reverſal the Party: grieved: ſhall recover Damages 

in the Haun Aare mentioned. And it is farther enacted, Par. 7 That if ſuch 

Offender ſhall not have Goods or Chettels to the Value of twenty Pounds, That 

then ſuch Perſon ſhall be ſet on the Pillory in fome Market-Place within the 

Shire, City, or Borough, where ih Qfende fall be committed, by the Sheriff 

. or bis Mt mers it. ſhall fortune to be without any City or Tom Corporate; 

and if it happen to be "within any ſuch City or Town Curporate, then by the 

bead Officer of ſuch City, &c. where he ſhall laue loth Ears nailed, &c. 

Seck. 14. And it was further enacted, Par. 8. 9. That: one Moiety of the 

ſaid Forfeiture ſhall be to the King, and the other Moiety to ſuch Perſon as 

ſhall be grieved, hindered, or moleſted, by reaſon of any of the Offences before 

mentioned, that will ſue for the ſame, &cc. and that as well the Judge and 

Judges of every ſuch of the ſaid Courts where any ſuch: Suits ſhall be, and 

whereupon any ſuch Perjury (hall be committed, as alſo the Fuſtites of Afſize 

and Gaol-Delivery, and Juſtices of the Peace at thei? Quarter-Seſſions, both 
within the Liberties and without, may enquire of, bear, and determine al! 


Offences againſt the ſaid A. © A nk. 
Sed. 15. But it is provided, Par. 11. That the faid AF ſhall . uay ex- 
fend to any Spiritual or Ecclefiaftical Court, but that every ſuch Offender as 
ſhall. offend in Farm, as aforeſaid, ſhall be puniſhed by ſuch uſual' and ordinary 
Laws as are uſed in the ſaid Courts. CR rr 
Sect. 16, Alſo it is provided, Par. 13. That the ſaid ftatute ſhall not re- 
Brain the Authority of any Fudge, having abſalute. Power to puniſh Perjury 
before the Making theregf, but that. every. ſuch: Fudge may proceed in the Pu- 
niſbment of all Offences, puniſhable” before the making 4. the ſaid. Statute in 
ſuch wiſe as they. might have done, and uſed to do, to all Purpoſes, ſo that they 
Set not upon the Offender leſs Puniſhment than it contained is the ſaid AF. 
rom whence it ſeemeth undoubtedly to follow, that the Court of King's 
Bench, &a proceeding upon an Inditment, or information of Perjury or 
Subornation of Perjury at Common Law, may not only ſet a diſcretionary 
Fine on the Offender, but alſo condemn him to the Pillory, without ma- 
king any Inquiry concerning the Value of his Land or Goods. 


But for the better underſtanding of the other Parts of this Statute, I ſhall 
conſider the following Particulars : 


1. How far the very Words of the Statute muſt be purſued in a Proſe- 
cution grounded thereon, | 
2. In what kind of Oaths one may incur the Danger thereof. 
3. Wege far the falſe Oath muſt appear to have been prejudicial to ſome 
—ꝛ: e 


a 2Leon.21t; Sec. 17. As to the firſt of theſe Particulars it hath been holden, That 
3 Leon, 230. in every Proſecution on this Statute the Words thereof muſt be exactly pur- 
Ike 199 ſued, and therefore that an, Indictment or action on the ſaid Statute, al- 
Cro. El. 147. ledging that the Defendant depoſed ſuch a Matter falſo & deceptive, or 
1 Te * falſo & corrupte, or © falſo & voluntarie, without expreſly ſaying, that he 
; Leon. 236, did it voluntarie & corrupte, is not good; and that ſuch a Defe& cannot be 
Het. 12. * ſupplied by adding the Words contra formam Statuti, or concluding & fic 
_ 45 BE voluntarium & corruptum commiſit Perjurium : Alſo it hath been-* holden, 
* Cre.El,105. That it is neceſſary expreſly to alledge that the Defendant was ſworn, and 

therefore that it is not ſufficient to ſay, that 7a&f7o per ſe ſacro Evangeho Falſo 


depoſuit. 
Sed, 1 8. 
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$22. 18. However it hath been reſolved, That it is not neceſſary to 3 Bullt. 147. 


ſhew whether the Party, who is accuſed of Perjury, did take the falſe Oath 
through the Subornation of another, or without any ſuch Subornation, not- 
withſtanding the words of the Statute are, , any Perſon either by the Sub- 
ornation, unlawful Procurement, finiſfler Perſwaſion, or means of any other, 
or by their own All, Conſent or Agreement commit wilful Perjury, &c. for in- 
aſmuch as there is no Medium between the two Branches of this Diſtin- 
ion, ſo that all Perjury whatſoever muſt needs come within one of them; 
and it is no way material under which of them it doth come, it is a rea- 
ſonable Expoſition to look on the ſaid Words as put into the Statute ex 


abundanti, ſeeing they expreſs no more than the Law muſt needs have im- vide ſupra 
plied without them; from whence it follows, That they operate no more Ch. 10. Sect. 8. 


than if they had not been expreſſed, and conſequently ſhall not oblige the 
Proſecutor neceſſarily to purſue them, which would put him unde the 
Difficulty not only of proving the Perjury, which alone is material, but 


alſo of ſhewing it to be within one of the Branches of the ſaid diſtinction, 


which is nothing to the Purpoſe, | | | 
SeF. 19. As to the ſecond of the above mentioned Particulars, viz, In 
what kind of Oaths one may incur the Danger of this Statute, it hath been 
reſolved, That no one can be guilty of Perjury within the meaning thereof, 
in any Cafe wherein a Man. may not poſſibly be guilty alſo of Subornation 
of Perjury within the fame Statute ; for it is very reaſonable to give the 
whole Statute the fame Conſtruction ; nor can it well be intended, that 
the Makers thereof, who expreſly inflict a greater Penalty on Subornation 
of Perjury, than on the Perjury itſelf, ſhould mean to. extend the Purview 
of the law in relation to what they eſteemed the lefler Crime, farther than 
in relation to that which they eſteemed the greater ; from whence it hath 
been argued and determined, That becauſe that Part of the Statute, which 
concerns Subornation of Perjury, extends only to Subornation of Perjury 
in Matters depending in ſuit by writ, Action, Bill, Plaint, or Information, 
in any wiſe concerning Lands, Tenements, or Hereditaments, or Goods, Chat- 
tels, Debts, or Damages, &c. therefore the following Clauſe concerning 
Perjury itſelf, tho” it be penned. in more general Words, ſhall come under 
the ſame reſtriction. And from hence it clearly follows, That no Perjury 
upon an indictment, or criminal Information, can bring a Man within the 
Danger of the Statute, becauſe they are omitted in the above mentioned 


5 Co. 99.4. 


Clauſe. Alſo upon this Ground it ſeems eaſy to account for the judg- Cro. Ja. 120. 


ment in Price's Caſe, who being indicted for a Perjury ſuppoſed to be 
committed by him in an Information for the King, which as I ſuppoſe 
muſt be intended to have been a criminal one, was diſcharged upon an Ex- 
ception taken to the Indictment; but if the information whereon the ſaid 
Perjury was ſuppoſed to have been committed, had been of a civil Na- 
ture, I do not ſee any Reaſon why it ſhould not be as well within the 
Meaning, as it ſeems to be expreſly within the Words of the Statute ; for 
ſurely the Opinion, That the King cannot by Indictment, which is his 


3 Inſt, 164. 


own proper Suit, puniſh his own Witneſs, who ſwears for him, cannot be 


agreeable to Law, becauſe however the perjury of ſuch a Witneſs may ſeem 
to tend to promote the King's Intereſt in relation to the Cauſe which hap- 
pens to be in Diſpute ; yet certainly it is as heinous a crime in its own Na- 
ture, and as much an Abuſe to Juſtice, and of the ſame ill Conſequence 
to the Publick, and conſequently as worthy of the King's Reſentment, as 
if it had been taken againſt him. | 

Sec, 20, Alſo it hath been reſolved, that this Statute extends to no 


CO- 


other Perjury except that of a Witneſs, not only becauſe the Clauſe 
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concerning Subornation, to which the ſubſequent Clauſe concerning Per- 

jury has a Reference, relates to Perjury by Witneſſes only, but alſo be- 

\ Co.81.148, cauſe the Clauſe concerning Perjury mentions only Perjory committed by 
on. 201. Perſons in their Examinations, ad perpetuam rei memoriam, or elſe in their 


2 Leon 201. 


Daliſ. 84. Depoſitions in ſome of the Courts above mentioned, which in common 
5 n Speech are taken for ſuch Oaths only as are taken by a Witneſs; and 
77. Pl. 3. from hence it follows, That no one can come within the ſtatute by Rea- 
<2 Leon 201. ſon of any falſe Oath in an * Anſwer to a Bill in Chancery, or in > ſwearing 
1 the Peace againſt another, or in a * Preſentative made by him as Homager 
© Moore 627. of a Court-Baron, or by Reaſon of a falſe * Wager of Law, or for taking 
a a falſe Oath before Commiſſioners appointed by the King to make an In- 
_  quiry concerning his Title to certain Landes. | | : 

2 Rol. Ab. Sec. 21. Alſo it hath been ſaid, That he who makes a falſe Affidavit 
3 againſt a Man in a Court of Juſtice is not within this Statute; but per- 
3 Keble 345. haps the books wherein this Opinion is holden, ought to be intended on- 
ly of ſuch Affidavits which no way relate to a Cauſe depending in Suit 
before ſuch Court; for if they be of ſuch a Nature, That either of the 
Parties in Variance be grieved, hindered, or moleſted in reſpect of their 
Cauſe in ſuch Court by Reaſon of the Perjury; as where a Trial is put 
off, or a Judgment or Execution ſet aſide upon a falſe Affidavit; the Of- 
fence ſeems to be not only within the Meaning of the Statute, but alſo 
within the very Letter of it, unleſs the Words, Witneſſes and Depoſiti- 

ons are confined to ſo ſtrict a Signification, as to bear no kind of Appli- 
cation to any other Perſon or Oaths, except thoſe which are made uſe of 
Vide 2 Leon. upon the Trial of the Iſſue in Queſtion, for which I cannot find any good 
*Rol. Ab. 30. Authority. However partly perhaps from this Notion, and partly becauſe 
Pl. 3. 42. Pl. the Statute ſpeaks expreſly only of Depoſitions in the Courts above men- 
Pe tioned, it hath been queſtioned, Whether a falſe Oath before a Sheriff 
upon a Writ of Inquiry of Damages, be within the Statute or not? But 
if it be conſidered, That the Party to whoſe Prejudice ſuch a falſe. Oath 

is taken is as much grieved by it, as if it had been taken in the very Court, 
and the principal Judgment of the Cauſe depends upon ſuch an Inqui- 
ry; and the Depoſitions made before the Sheriff, may as properly be 

faid to be Depoſitions in the Court, by which the Sheriff is commiſſioned 

to take the Inquiry, as Depoſitions taken before Juſtices of N. Prius, 

upon a Trial of an Iflue joined in a ſuperior Court, which are undoubtedly 
within the Meaning of the Statute; and alſo inaſmuch as thoſe who give 

Evidence before a Sheriff upon ſuch an Inquiry may, in the common Uſe 

of the Word, be as properly called Witneſſes, as thoſe who give Evidence 
before the Court in which an Iflue is joined, it ſeemeth to be the more 
lauſible Opinion, that ſuch a Perjury is within the Statute : But ſince 
See theAutho- it is diſputable, whether it be ſo or no, and it is certain that it is Per- 
ee. above jury at Common Law, and that in all Caſes whatſoever where a Man 
takes a falſe Oath, which is not Perjury within the Statute, but is looked 
on as Perjury at Common Law, he is ſtill puniſhable for it by Indict- 
ment or Information at the Common Law, it is certainly moſt adviſable 
Cro. Jac. 8. to proſecute ſuch an Offender at the Common Law, and not upon the 

Statute. | | 

Sect. 22, As to the third Particular, viz. How far the falſe Oath 
muſt appear to have been prejudicial to ſome Perſon, it hath been col- 
lected from the above mentioned Clauſe which giveth an Action to the 
Party grieved by the Offences mentioned in the Statute, That no falſe 
Oath is within the Meaning thereof, which does not give ſome Perſon a 


Juſt Cauſe of Complaint ; and upon this Ground it hath been ſaid, That 
— 
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he who ſwears a Thing which is true, but not known by him to be fo, 3 Inft. 166. 
is not within the Statute, becauſe howſoever heinous his Offence may wan 8 
in its own Nature; yet, when it proves in the Event to be in Maintenance Con. Hetley 
of the Truth, it cannot be ſaid to give him a juſt Cauſe of Complaint, 97. 
who would take Advantage againſt another from his Want of legal Evi- 
dence to make out the Juſtice of his Cauſe. | 

See. 23. Alſo from the ſame Ground it ſeemeth clearly to follow, 
That no falſe Oath can be within the Statute, unleſs the Party againſt 
whom it was ſworn ſuffered ſome kind of Diſadvantage by it, for other- Vide ſupra 
wiſe it cannot be ſaid that any one was grieved, hindred, or moleſted by z ul. 16 
it; and therefore it is certain, That in every Proſecution upon the Statute, : 
it is neceſſary to ſet forth the Record of the Cauſe wherein the Perjury 
complained of is ſuppoſed to have been committed; and alſo to prove 
at the Trial of the Cauſe, that there is actually ſuch a Record, by pro- Coke Ent. 
. ducing the Record it ſelf, or a true Copy thereof; which muſt agree with . 168 
that which is ſet forth in the Pleadings, without any material Variance; 2 Rol. Re. 70. 
for otherwiſe it cannot legally appear, That there ever was ſuch a 1 Keb. 452. 
Suit depending, wherein the Party might be prejudiced in the Manner Nm 203. 
ſuppoſed : Allo it ſeems to be agreed, That it is neceſſary not only to 
ſet forth the Point wherein the falſe Oath was aſſigned, but alſo to ſhew * nn 
in what Manner it conduced to the Proof or Ditproof of the Matter in N ws 
Debate between the Parties; and it hath been adjudged, That an Indict- Cro. Ca. 351, 
ment ſetting forth a Suit concerning the Manor of Dale, and aſſigning a 357 353, 
falſe Oath concerning the Manor (Manerium prediftum innuendo) is not 8 1 f : 
good, becauſe it no otherwiſe appears, That the falſe Oath did concern“ m— 
the Manor of Dale, but by the Ianuendo, which is not a ſufficient Aver- 
ment, Alſo upon the ſame Ground it ſeems to be ſafeſt in a Profecu- 
tion upon the Statute for a falſe Oath in Chancery, to ſet forth the Bil] 1 Keb. 935, 
and Anſwer, That the Plaintiff may appear to have been apgiieved by?“ 
it ; and for the ſame Reaſon it ſeemeth alſo, That you ought, 'in ſuch a 
Proſecution of a Witneſs in Chancery, to ſet forth the Interrogatory in 1 sid. 106. 
particular, and to ſhew how it was material: Alſo it hath been reſolved ; | 
That as in an Action on the Statute brought by one Perſon, it muſt ap- 2 Leon. 12. 
pear, That the falſe Oath was prejudicial to the Plaintiff ; ſo in 8 
Action by more than one, it muſt appear to have been prejudicial to every 
one of the Plaintiffts: And it hath been ſaid, That it is not ſufficient to 
ſnew that the falſe Oath cauſed the Court to make an Award againſt the 
Plaintiff, unleſs it alſo appear that ſuch an Award was prejudicial to him, Ion. 40. 
and therefore where the Plaintiff at a Trial in Ejectment challenged a iy 
Juror, and proved his Challenge by a falſe Oath, by reaſon whereof the 
Inqueſt was not taken, and conſequently the Poſſeſſion of the Defendant, 
who had a defeaſible Title, continued longer than it otherwiſe would 
have done ; it hath been adjudged, That ſuch a Defendant cannot have 
an Action on the Statute againſt ſuch Witneſs, becauſe in Truth he gained 
an Advantage by the Perjury, Alſo it hath been holden, That it is not 
ſufficient to ſhew that the Perjury, for which an Action is brought upon 
the Statute, was actually prejudicial to the Plaintiff, unleſs it be alſo 
ſbewn to have been made in ſome Cauſe which may properly be ſaid to 
have been depending in Suit between him and the Perſon for whom the 
Witneſs was examined; and therefore it hath been holden, That where A. 
brought a Bill in Chancery againſt B. and the Lord Keeper, by an 
Order made C. to be as a Party to the Bill againſt B. and afterwards a 
Commiſſion went forth to examine Witneſſes between B. and C. upon 
which D. being produced as a Witneſs on the Part of C. ſwore directly 
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Yelv. for him againſt B. whereupon a Decree was made againſt B. yet B. can- 
not have an Action on the Statute, becauſe C. was not a Party to the Suit, 

but came in 2 Latere, by an Order; and it is ſaid, That the Words of the 

Statute are, where one is grieved by a Depoſition in a Suit between Party and 

Party ; but perhaps the Authority of this Opinion may juſtly be queſtioned, 

not only becauſe the Words of the Statute whereon it is grounded are miſta- 

ken, but alſo becauſe the Offence ſeems in Truth to be both within the 
Meaning and Letter of the Law, fince thereby a Perſon is'grieved in reſpect 

of a Cauſe depending in Suit in a Court mentioned in the Statute: However 

2 Leon. 198. there ſeems to be no Doubt, but that a Perjury which only tends to increaſe or 
1 Keb. 9. leſſen the Damages to be given to a Plaintiff, is as much within the Statute, 
Raymond 74.as any Perjury which goes directly to the Point of the Iflue : Alſo it ſeemeth 
N to be ſettled, That Perjury in a Cauſe wherein an erroneous Judgment is 

718, . Fn g . | : 

given, is a good Foundation of a Proſecution upon the Statute, while ſuch | 


i Keb. 531. Judgment ſtands unreverſed. wt, 
For late Statutes concerning Perjury, ſee the Additions. [92] [93] I} 
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C HAP. LXX. 
Of Forgery. 
Or Forgery there are two Kinds: 


1. By the Common Law. 
2. By the Statute. 


Sef. 1. Forgery by the Common Law ſeemeth to be an Offence in falſly 
and fraudulently making or altering any Matter of Record, or any other 
authentick Matter of a publick Nature; as a Pariſh Regiſter or any Deed 


or Will, | 


For the better Underſtanding whereof, I hall endeayour to ſhew : 


1. In what Caſes the Making or Altering of a Writing, ſhall be ſaid to 
be ſo far falſe and fraudulent, as to amount to Forgery. 

2. That a Man may be guilty of Forgery in reſpect of all the above 
mentioned Writings, and of no other, | 


Sect. 2. As to the firſt Particular, it is ſaid to be poſſible for a Man 
knowingly to make a Deed in his own Name, and allo to fign and ſeal it 
himſelf, which yet in Judgment of Law may be no better than a down- 
right Forgery ; as if a Man make a Feoffment of certain Lands to J. S. 


; Inſt. 169. and afterwards make a Deed of Feoffment of the ſame Lands to J. D. 


_ 4 b. of a Date prior to that of the Feoffment to J. S. in which Caſe he is 
_©77+%5* faid to be guilty of Forgery, becauſe he knowingly falſifies the Date, 


in order to defraud his own Feoffee, by making a ſecond Conveyance 
which at the Time he had no Power to make: Allo it is ſaid, That his 
Moore 655, Crime would have been no leſs, if by his Conveyance he had paſſed only 
an equitable Intereſt for good Conſideration, and had afterwards by 
Noy 101; ſuch a ſubſequent antedated Conveyance endeavoured to avoid it. Alſo 
os 759, in many other Caſes a Writing may be ſaid to be forged where neither 
22 150. the Hand nor Seal of any one are forged; as where one being directed 


— Dy. to draw up a Will for a ſick Perſon, doth inſert ſome Legacies therein of 
b. his 


I 
1 


7 £.7 ah * 
* 4. F 
* 9 E 7 4 
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' his 6wh Head; or Where one find abother's Name at the Bottom of a 


Letter at a conſiderable Diſtance from the other Writing, cauſes the Letter 
to be cut off, and a general Releaſe to be written above the Name, and then 3 Ind. 151, 
takes off the Seal, and fixes it under the Releaſe; or where one inſerts into 
an Tadictment the Names of thoſe againſt whom in Truth it was not found ; , 
or where one makes any fraudalent Alteration of the Form of a true Deed 

in a material Part of it; as by making a Leaſe of the Manor of Dale appear 
to be a Leaſe of the Manor of Sale, by changing the Letter D. into an S. or 
by making a Bond for five hundred Pounds, expreſſed in Figures, ſeem to 1 

'have been made for five Thouſand, by adding a new Cypher. But Moore 619. 
Sir Edward Coke ſeems to ſay, That a Deed ſo altered may more pro- 
perly . be called a falſe than a forged Writing, becauſe it is not forged in 3 Inſt. 169. 
the Name of another, nor his Seal nor Hand counterfeited. But I ſee 5 
no good Reaſon why ſuch an Alteration of a Deed ſhould not as pro- 

erly be called Forgery, as the entire Making of a new Deed in another's Vide Moore 

3 for in both Caſes not only the Fraud and Villany are the very ſame, 519 _ 
but alſo a Man's Hand and Seal are falſly made uſe of to teſtify his Aſ- 8 
ſent to an Inſtrument, which after ſuch an Alteration is no more his 
Deed than a Stranger's. Alſo the Notion of Forgery doth not ſeem fo Vide 2 Rol. 
much to conſiſt in the counterfeiting a Man's Hand and Seal, which may 40 25. 29. 
often be done innocently, but in the endeavouring to give an Appearance Dr 
of Truth to a mere Deceit and Falſity, and either to impoſe that upon 
the World as the ſolemn Act of another, which he is no way privy to, 
or at leaſt to make a Man's own Act appear to have been done at a Time 


OG 1 +» 


ſelf ſeems to agree. 2 15 | FOE 
Sec. 2, But it ſeemeth to be clear, That he who writes a Deed in Pult. 46. 
another's Name, and ſeals it in his Preſence, and by his Command, is 21 H. 6. 4. b. 
not guilty of Forgery, becauſe the Law looks on this as the other's own Moore 619. 
Sealing. 5 1 3 Noy 99. 
Seck. 4. Alſo it hath been adjudged, That he ſhall not be puniſhed for 375. 
Forgery who raſeth out the Word Libris out of a Bond made to him 
ſelf, and putteth in Marcis, becauſe here is no appearance of a fraudulent 
Deſign to cheat another, and the Alteration is prejudicial to none but to 
him who makes it, whoſe Security for his Money is wholly avoided by it; 
yet it is ſaid, That it would be Forgery, if by the Circumſtances of the 
Caſe it ſhould any way appear to have been done with an Eye of gaining 
an Advantage to the Party himſelf, or of prejudicing a third Perſon : Alſo 
it is holden, That ſuch an Alteration, even without theſe Circumſtances 
is a Miſdemeanor, though it be no Forgery, . 
Sect. 5, Tt hath been reſolved, That a Man ſhall not be adjudged guilty 
of Forgery for writing a Will for another without any DireQions from | 
him, who becomes Non Compos before it is brought to him; for it is not Nocte 160. 
the bare writing an Inſtrument. in another's Name without his Privity, but 
the giving it a falſe Appearance of having been executed by him, which 
makes a Man guilty of Forgery. 8 85 
Sect. 6. It is ſaid, That regularly a Man cannot commit an Act of Moore 760. 
Forgery by a bare Nonfeaſance, as by omitting a Legacy out of a Will, Noy 101. 
which he is directed to draw for another; yet it hath been holden by 
ſome, even in this very Caſe, That if the Omiſſion of a Bequeſt to one 
cauſe a material Alteration in the Limitation of a Bequeſt to another, as 


where the Omiſſion of a Deviſe of an Eſtate for Life to one Man cauſeth a 
I 5 Deviſe 


— — ——— ——— — — — 
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Deviſe of the ſame Lands to another to paſs a preſent Eſtate, which other- 
wiſe would have paſſed a Ne only, he who makes ſuch an Omiffion 
is guilty of Forgery. 
Sef. 7. It ſeemeth to be no o way material, A peiber a forged Inſtrutment 
be made in ſuch a Manner, That if it were in Truth ſuch as it is counter- 
x Sid. 142. feited for, it would be of Validity, or not; and upon this Ground it hath 
been adjudged, That the Forgery of a Protection in the Name of A. B. as 
being a Member of Parliament, who in Truth at the Time was not A 
Member, is as much a Crime as if he were. 

And now Iam to ſhew in the ſecond Place, That a Man may be guilty 
of Forgery at Common Law, in reſpect of any of the above mentioned 
Writings, and of no other, | 
'Rol. Ab.65, Sef?. 8. And firſt it is clear, That one may be guilty thereof by the 
PL. 1, 2. 76. Common Law, by counterfeiting a Matter of Record ; for fince the Law 
Pl. 3 146. gives the higheſt Credit to all Records, it cannot but be of the utmoſt ill 
Cro. El. 178. Conſequence to the Publick, to have them either forged or falſified. 

3 Mod. 66. Sei. 9. Secondly, Alſo there ſeemeth to be no Doubt, but that one 
may be guilty of this Crime by the Common Law, by forging any other 
r Rol. Ab. authentick Matter of a publick Nature, as a * Privy Seal, or a * Licence 


68. FH. 33- from the Barons of the Exchequer to compound a Debt, or a Certificate 


Cro. Ca. 326. 
1 FA of Holy Orders, or a * Protection from a Parliament Man. 


b 1 Rol. Ab. Set. 10. Thirdly, It is alſo unqueſtionable, That a Man may be in like 


* 5 Manner guilty of Forgery at Common Law, by forging a * Deed, and : 


c 1 Lev. 138. ſurely there cannot be any Reaſon to doubt, but that one may be equally 


21 id. 142. guilty by forging a Will, which cannot be thought to be of leſs Con- 


a * 1 ſequence than a Deed, but I do not find this Point any where directly 


Raymond 81. holden. 


_— 278. Sec. 11. As to other Writings of an inferior Nature, it ſeems to 
z Leon. 170. have been generally laid down as a 5 Rule, That the counterfeiting of 


L200; them is not properly Forgery ; * and ſome have gone ſo far as to hold, 
8 b. That the Forging another's Hand, and thereby receiving Rent due to 
s 1 Rol. Re. him from his Tenants, is not puniſhable at all; and therefore it cannot 
Hs. 6 but be more ſafe to proceed againſt Offences of this Nature, as Cheats 

51. than as Forgeries; but ſurely it cannot be proved by any good Autho- 
; Rol. ab. rity, That ſuch baſe Crimes are wholly diſregarded by the Common 
Fick d“ Law, as not deſerving a publick Proſecution ; for the Opinion in the 


Winch 40, 
Books above cited, That they are puniſhable'by no Law, ſeems by no 


3 Teen. 231 Means to be maintainable, fince many of them are moſt certainly puniſh- 
Cro. El. 296. able by Force of 33 H. 8. 1. which is ſet forth at large in the following 
953. Chapter; neither can it be a convincing Argument, That they are not 
13 puniſhable at Common Law, * becauſe they are of a private Nature; ſince 
Yelv. 146. Deeds concerning private Matters are alſo of a private Nature, as. much 
1 265. as other Writings concerning ſuch Matters; yet no one will fay, That 
el. 240 the Making a falſe Deed concerning a private Matter is not puniſhable at 
Common Law; but perhaps it may be reaſonable to make this Diſtinction 

between the counterfeiting of ſuch Writings, the Forgery whereof hath 

been already ſhewn to be properly puniſhable as Forgery, and the coun- 
terfeiting of other Writings of an inferior Nature, that the former is in 

it ſelf criminal, whether any third Perſon be actually injured thereby, or 

oh but that the latter 1s no Crime, unleſs ſome one receive a Prejudice 

rom it. 

z Stra. got. Seck. 12. Thus far of Forgery by the Common Law, and now I am 
Barnard. RB. to conſider Forgery by the Statute, which depends upon 5 El. 14. by 


168. 
Fitzgib. 5. which it is enacted, 7. hat / any Perſon or Perſons upon his or their own Head 


4. ard 


— 


Chap. 70. Of Pargery. 


1 ination,. or by-falſe. Conſpiracy, and 296 with others, ſhall * . 
a 5 Ae e make, or fubtilly cauſe, or gy 4 NN to be. forg 2 
or. made, any {aſe RT Deed, Charter," or Writing Jealed, Conrt r the Will of of” 
any Perſon or Per 755 in Writing, to the Intent that the wa; or Freehold or 
Inberitance of any Perfon or Perſons, of,” in, or to any Lands, 7. enements, or 
Hereditaments,. Freehold | or Co hold, or the Right, Title, or Intereſt, of any 
Ferſin or Per. ang, Vin, or to I, or any of them, ſhall, or may be mo- 
tb ed, f rauble de eated,. recovere or charged; or ſhall pronounce, publiſh," or 
ſhew forth in Evidence, any ſacb fal Ie and forges. Deed, Charter, Writing g, Court- 
Roll, or Will, as true, Engwin wo Same to be fas ſe and forged, as is aforeſaid, 
to the. Intent above remembre 

bor, be ſal} or. big. Clic at, plead, /hew forth, or give in Evidence ſuch falſe and 


ſhall be thereof convitted either por 4 ion or Actions of Eigery of al o \ 
Deeds, to, be founded upon 400 lard. 5 at the Suit of the Party grieved or 
otherwiſe, according to 22 DOK and die Courſe of the Laws of this Realm, c. 
ſhall pay unio the Party gri PrP his double Coſis ang. Dama ages to be found: or 


aſſeſſed? in that. Court. where ach con 1 2 Fall be, and a fo ſhall be . tþon 


s Ears and ello his Noftrils 4 he and ze with à bot Iron, 
25 2 orfeit to 72 King the 4 55 yrs and "rofits ef. 2 Lands and | 


Tenements, and ſuffer. perpetual It en, | 

1 a 0 krther che d by the mid Statute, Par. 3. That if, 
any Perſon. or. 0 upon his or, 7 0WH 15 d or Imagination, vr by ſale 
Girton . 871, of Fraud Pad, W! 2h a 7-7 hall Mating, 'fublilly- and \ falſly 
ange qr mf Cog witting 8.56% ti "Fally La iſe or aſſent to de made d 4 
Fahy 7905 Chatter, ged or 5 ing, 1 intent that any Perſon or Per- 
fans ſhall of: 1000 95 £1 cl tm 10 fate or Intereſt for Te erm of Years, of, in, 
gn to any 1 3 Fe 1 7 1 reditumphts, mot being 2 or 


any annuity. 12 wh, K 47 0 „ 5 72 7 of "Life, , livesor 75 or 
hel as. 1650 ** ad ſe 602% of 4 ent to be made 07 forglu, any 


Obligation, Mig Kg ny. 0 urttance, Releaſe," or other Diſcharge 
of 1 IA 8 LY Aclion, 25 Baan or ofthe r Thing perſonal; * 120 
pronounce, publiſh. or give in Ex- denge, ( except as befere excepted) any ſuch 
7 of far 4 grter,, Deed, Writing, e Billobligatory, Arquittance, 

1 Parge, as. 705 he ſame: 70 be falſe and | forged; and. ſhall 


— 


eee ary of the , 


225 out 5 and ath-ſhall * Pe e mr. Gr one 155 * N 

Seck, 14. And it is fart Jer efia ed b TE e fame Statute, Pe, 7 & 8. 
That tif any Perſon or. Pexjais being c coruifted- br chndemned of any of the 22 
fences aforęſaid by any the 75 or, "Means, above limited, ſhall ofter any ſuch | 
his or their Condiction or condemnation, . eftſvons. c mmit or perprtrate ' any 0, 
the ſajd Offences in Form afareſaid, i that then. eve y fuch ſecond Offence- ſhail 
be adjudged Felony without Benefit of Cher 2 225 to all Perſons other 
than the ſaid Offenders, and” ſuth as Claim 4% their Uſes, all ſulb Rights, &c. 
hich they. ſhall have to any the Heredtaments' gf any ſuch Peron: ſo as is 
 efareſaid as or attainte 'd, at any Time before, &c. ſaving” alſo the 
Dozer of of ſuch Ofender's I fe, and the "Right bf 1 is Heir. 


4e inguire of, hear and determine the Offences aforeſaid, 
Bbb Sell. 16. 


— _ _—  — — —— — — 1 — - =_ — ͤ—ñ4ũ4ĩ— p —ꝓ — — OI on 


( except being an Attorney, Lawyer, or Counſel=" 


tbe Pullor;y in ſame, open F NW or Lebe open Place, and there have both: 


Aegi aforeſaid, be ſhall pay unto 
ry be Par op af his i uble 2 * 7 Age: to FEE fond. and 9475 fuch Lutw. 1 oo 


n And it is farther ena ted by the faid Statute, Par. 10, That 
all Tuſti ces of Oyer and Terminer, aud Juſtices of Aſixe, 2 bave Power | 


185 


farged: Deed, 65 70% e forging, 700 TY of he whas not Party uon Privy) and Par. 15. 


? 


See _ 45. 
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Sell. od But it is 8 Par. 9, 2, & 16. Mal this Ae any 
Thing therein contained, ſhall not extend io any Ordinary, or bis Cummm ſſary, 
& c. for putting their Seal of Office to any Will to be exhibited unto them, not 
knowing the ſame, to be falſe or e or for Writing of the ſaid Wit or 
Probate of the ſame, nor to any Proctor, &c. of any Ecclfiaftical Court, 
for the Writing, ſetting forth, or Pleading of. any. Proxy made, according to 
the Ececlefiaſtical Law, &c. for the Appearance of any Perſon being cited to 
appear in ſuch Court; nor to any Archdeacon, or Official, for putting their - 
authentick Seal to the ſaid Proxy or Proxies, nor to any Ecclefiaſlical Fudge 
for admitti ng the ſame ; nor to any Perſon who ſhall plead or ſhew forth any 
Deed or Writing exempli :fied under the great Seal of England, or under the 
Seal of any other. authentick Court of this Realm; nor to any Perſon who ſhall 
cauſe any Seal of any Court to be ſet to any ſuch Deed, Charter, or Writing 


enrolled, not knowing the ſame to be falſe or forged. © 
1H. H. P. C. In the Conſtruction of this Statute the following Points have been 


682 to 687. holden, 
Set. 17. I. That a falſe 8 of a Copyhold Manor, male i in 
Parchment under the Seals of ſeveral Tenants of the Manor, and contain- 
„ pl. ing in it divers falſe Cuſtoms, apparently tending to the Diſheriſhon of the 
Dy. 3 Lord, and falſly pretending by its Title to be ſet forth by the conſent of all 
3 Leon. 108. the Tenants, and Allowance. of the Lord, is within the firſt branch of For- 
gery mentioned in the. Statute, as being a ſealed Writing made to the In- 
tent to moleſt the Inheritance of the Lord. 
Secr. 18. II. That the Fc orgery of a Leaſe for Vears, or "OP a grant of 
3 a Rent-Charge for Years, in the Name of one who is ſeiſed of a Freehold 
Noy 42. 1 Inheritance, is alſo within the ſaid firſt Branch of the Statute, becauſe the 
ſaid Branch is penned in general Words extending to any Moleſtation what- 
ſoever of ſuch eſtate, without mentioning any Eſtate or Intereſt, in the 
; Int. 170. Claim yyhereof ſuch: Moleſtation ſhall conſi ſt; and from this Ground it fol- 
Ney 42. los, that thoſe Words in the ſecond Branch of Forgery mentioned in the 
Statute, to the Intent that any Perſon ſhall claim any Eſtate or Intereſt for 
Tim of Years, &c. are meant only of ſuch Forgeries which relate to ſuch 
an Eſtate or Intereſt in efſe before. 
Seck. 19. III. That the Forgery of a Will in Writing of one poſſeſſed 
of ſuch an eſtate, mentioning a bequeſt thereof, is within the ſaid ſecond 
Dy. 302. Pl. Branch of the Statute, as being a falſe Writing, made to the Intent that 
75. ſome Perſon may claim an eſtate for Vears; notwithſtanding the faid Branch 
makes no expreſs Mention of a Will, as the firſt doth, 
3 Leon. 170. Sect. 20. IV. That the Forgery of a Leaſe of Lands i in Treland i is not 
within either of the Branches of the Statute. : ink 
Sec. 21. V. That the Forgery of a Deed containing a Gift of mere 
perſonal Chattels, is alſo.no way within the Statute, the 1 whereof to 
3 Leon. 170. this purpoſe are, Tf any Perſon ſhall forge any Obligation or Bill obligatory, 
or any Acquittance, Releaſe, or other Diſcharge f any Debt, Account, Action, 
Suit, Demand, or other Thing per ſonal. 
Sect. 22. VI. That the Forgery of a Statute-Merchant, or of a Recog- 
See Ch. 42, & nizance in the Nature of a Statute-Staple, by acknowledging them in the 
62. Name of another are within the Statute, as being Obligations, becauſe they 


* muſt have the Seal of the Party, by the expreſs Words of the Statutes, 


2 Rol. A. 466. which appoint in what Manner ſuch Statute or Recognizance ſhall be taken. 

Pl. 2, LS 55 But that the Forgery of the Statute-Staple is no way within the Statute, be- 
Con. 3 In. bauſe it needeth not the Seal of the Party, but only the Seal of the Staple 
Provided for it, 


171. 


Sec. 23. 
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Sec. 23. VII. That he who is truly informed by another, that a Deed 
is forged, is in danger of the Statute if he afterwards publiſh the ſame to; Inf. 171. 
be: true; notwithſtanding the Words of the Statute be, F any one ſball 
publiſh, 7 ſuch falſe and forged Deed, &c. knowing the ſame to be falſe 
or forged. _ | | 
i 24. VIII. That the double Damages to be awarded to the Party 3 Inſt. 172. 
grieved by a forged Releaſe of an Obligation, &c. ſhall be governed by the 
Penalty, and not by the true Debt appearing in the Condition. ED 
Sect. 25. IX. That one who hath been convicted of publiſhing a forged 
Deed, may become guilty of Felony by forging another Deed afterwards, 
as well as by publiſhing any ſuch Deed, notwithſtanding the ſecond Offence 
be not of the very. ſame Nature with the firſt ; for the Words of the Sta- 
tute are, F any Perſon being convicted or condemned of any of the Offences 3 Inſt. 172. 


aforeſaid, &c. ſhall after any ſuch Conviction or Condemnation, eftſoons come 
mit any of the ſaid Offences, | 


Sect. 26. X. That notwithſtanding it be neceſſary in every Proſecution 
upon the Statute ſtrictly to purſue the very Words of it, (for which Cauſe , keb. 356. 
it hath been reſolved, That an Indictment, ſetting forth the Forgery of a 367. 
Writing indented, without adding, that it was ſealed, is ſufficient ;) yet 319% 169. 


SeerKeb.,849, 


there is no Neceſſity that the Tranſlation of ſuch Words be made in proper Keb. 129. 
claſſical Latin, ſo that it be intelligible ; and upon this Ground it hath 2 Levin. 22. 
been adjudged, That an Indictment, ſetting forth that the Defendant ſuper Otbet cales of 


. X | ; this Kind. 
Caput ſuum proprium did forge, &c. meaning thereby to expreſs that he did 2 Keb. 1 29. 


it of his own Head, is ſufficient. 245,501,532. 


Sect. 27, XI. That upon an Indictment of Treſpaſs, Forgery and Pub- . 
lication of a Deed, a Verdict finding the Defendant guilty de Tranſgreſſione Salk. 342. 
& Forgeria prœdictis 1 in Inaiftamento ſupponitur, is ſufficient, 375: = uy. 
becauſe theſe Words de Tranſgreſione predif# include the whole: Alſo 211 
perhaps ſuch a verdict may be ſufficient for another. Reaſon, becauſe the Of- z Keb. 353. 

fence is equally within the Statute, and the Puniſhment the very ſame, 
whether the Party be guilty both of the Forgery and Publication, or of 


one of them only. 


>See the Additions [94] [95] for the late Acts againſt Forgery, & ſupra Ch. 58, 


1 
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CH AP, LAXE : 
Of Cheats. 


| () F Cheats puniſhable by publick Proſecution, there are two Kinds : 


1. By the Common Law. 
2. By Statute. 


Seck. 1. And firſt it ſeemeth, that thoſe which are puniſhable at 2 Ro. Re. 
Common Law, may in general be deſcribed to be deceitful Practices, in Cs. 


defrauding or endeavouring to defraud another of his known Right by 5 wo 


Means of ſome artful Device ; contrary to the plain Rules of common * * 
Honeſty ; as by * playing with falſe Dice; or by * cauſing an illiterate |, keb. 849. 
Perſon to execute a Deed to his Prejudice, by reading it over to him in Par. Caſe 6. 


3 


Words _ * 


ar. 40. 


þ 1 Sid, 313. 
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as Sid. 431. Words different from thoſe in which it was writen'; or by perſwading a 
©Noyg,, Woman to execute Writings to another, as her Truſtee upon an intended 
Moor 630. Marriage, which in Truth contained no ſuch Thing, but only a Warrant 
Cro. El. 531. of Attorney to confeſs a Judgment, Sc. or by ſapprefſing a Will, or by 
* © levying a Fine in another's Name, or * ſuing out an Execution upon a 
© Noy 90. Judgment for him, or acknowledging an Action in his Name without his 
Pr cre Privity, and againſt his Will; in which Caſes, by ſome good Opinions the 
cited, but Record may be vacated. 
2 Rol A. 863. Sec. 2. It f ſeemeth to be the better Opinion That the” decenful re- 
= 120. ceiving of Money from one Man to another's Uſe; upon a falſe Pretence of 
trary. having a Meſſage and Order to that Purpoſe, is no puniſhable by a cri- 
— 195. minal Proſecution, becauſe it is accompanied with no manner of artful Con- 
5 Mod. 778. trivance, but wholly depends on a bare naked Lie; and it is ſaid to be need- 
leſs to provide ſevere Laws for ſuch Miſchiefs, againſt which common Pru- 
dence and Caution may be a ſufficient Security. 
See the Au · Se. 3 Some of the above mentioned Offences are puniſhable; notonly 
thorities cited with Fine and Impriſonment, but alſo with farther infamous Puniſhment, 
w—_ = cheating with falſe Dice, eſpecially if the Offender be a common Game- N 
ſter) others are puniſhable with/Fine and Inpriſonment only, by the Diſ- 
cretion of the Judges, which is regulated by the Circumſtanoes of each 
particular Caſe; and ſome of them are made Felonies by 21 Jar. 1. 26. as 
appeareth from Chapter 45. 

1H. H. p. 0. $4, 4. Offences of this Rind by Statute depend upon 33 H. 8. 1. by 
3 out which it is enacted, That if any Perſon or Perſons ſhall 25 and xp a4 
2 Strg. — obtain or get into bis or their Hands or Poſſefion, any Money,. Goods, - 
Barnard. K. fels, Yeawels, or other Things of any other Per ſon or Perſons, by: Colour and 
ws a Means of any privy falſe Token, or counterfeit Letter made' in another Man's 
40%. Name, to 4 ſpecial Friend or Aequaintance; for the obtaining off Maney, &c. 
2 Sta. 1127. from fach Perſori, and ſhalt be thereof” combicted, by Witneſs taken before the 
Lord Chantellor, of before the Juſtices of Ahe, or before the Juſtices o 
Peace of any County} City, Borough; 2055 own, or Franchiſe. in tloir general 
Seſſions, or by Action in any of the King's Courts of Record, every fuch Of- 
Fender hall * ſuch Puniſhment by Impriſonment, ſetting upon ＋ Pillory, 
or otherwiſe by any tor poral Pain, except Pains of Death, as — be ap- 

pointed 2 iſe before whom he ſhall be ſo convict. 
Sef. 5. And it is farther enacted by the aid Statute, That as well the 
Juicer of Aſſſe for the Time being; as alſo two Juflices of Peace in the fame 


County, whereof the one to be of the Quorum, may call and convene, by Pro- 
ceſs, or otherwiſe, to the ſaid Aſjizes, or general Sefffons, any Perſon being ſuſ- 
pected of any of the Offences aforeſaid, and to commit or bail him till the 
next Aſſizes or general Seſſions, &c. 
3 Inſt. 123, Sec. 6. Sir Edward Coke is of Opinion, That FR Offender cannot be 
_ * fined in a Proſecution upon this Statute, becauſe it is expreſly ordained, 
That ſome corporal Puniſhment hall' be inflicted, and no other is men- 
Cro, Ca. 564. tioned ;. however, there is a Precedent in Croke's Reports, by which it ap- 
pears, That one convited on ſuch a proſecution hath been adjudged not 
only to ſtand on the Pillory, but alſo to pay a Fine of five hundred Pounds, 
and to " Young e I cont Sureties to his good Behaviour, 96]. 2 
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"OR the better Underſtanding of the Nature of Confpiracy, I ſhall 
* conſider the following Particulars : 

I. Who may be ſaid to be guilty of it. —_ 

2. In what Manner ſuch Offenders are to be puniſhed, 


Seck. 1. As to the firſt Point, there can be no better Rule than the Sta- 2 Inſt. 562, 
tute of 33, or rather 21 Ed. 1. the Intent whereof was to make a final De- 
finition of Conſpirators, to which Purpoſe it declareth, That Conſpirators 
be they that do confeder or bind themſelves by Oath, Covenant or other Alli- 
ance, that every of them ſhall aid and bear the other falſiy and maliciouſly 
to indict, or cauſe to indict, or falſly to move and maintain Pleas, and alſo 
ſuch as cauſe Children within Age to appeal Men of Felony, whereby they are 
impriſoned and ſore grieved; and ſuch as retain Men in the Country with 
Liveries or bees for to maintain their malicious Enterprizes ; and this ex- 
tendeth as well to the Takers as to the Givers. And Stewards and Bailiffs 
of great Lords, who by their Seigniory, Office, or Power, undertake to bear or 
maintain Quarrels, Pleas, or Debates that concern other Parties than ſuch as 


touch the Eſtate of their Lords or themſehves. 

Seck. 2. From this Definition of Conſpirators it ſeems clearly to fol- | 
low, That not only thoſe who actually cauſe an innocent Man to be in- Ld. Raym: 
dicted, and alſo to be tried upon the Indictment, whereupon he is law. 69. ; 
fully acquitted, are properly Conſpirators, but that thoſe alſo are guilty 
of this Offence, who barely conſpire to indict a Man falſly and mali- 
ciouſly, whether they do any Act in Proſecution of ſuch Conſpiracy or 
not ; for the Words of the Statute ſeem expreſly to include all ſuch Con- 
federacies under the Notion of Conſpiracy, whether there be any Proſecu- 
tion thereof or not; and if ſuch a Confederacy be within the Letter of 
the Statute, there ſeems to be no Manner of Reaſon to ſay, That they are 
not alſo. within the Meaning of it, ſince it is a high Contempt of the 
Law, barely to engage in ſuch an Aſſociation to abuſe it, to ſerve the 
Purpoſes of Oppreſſion and Injuſtice ; neither can it be a ſevere Conſtruc- 
tion which will bring a Crime ſo evidently contrary to the firſt Princi- 
ples of common Honeſty, within the Meaning of a Law, the Words 
whereof do plainly ſeem to extend to it. And therefore I cannot but 
queſtion the Accuracy of that Deſcription of Conſpiracy which is given 
in the third Hzſlitute, whereby the lawful Acquittal of the Party grieved 
is required to make the Offenders guilty of this Crime. It is true indeed, 3 Ioft. 143. 
That a bare Conſpiracy to indict a Man will not maintain a Writ - of Ld. Raym. 
Conſpiracy at the Suit of the Party grieved, becauſe it doth not do him 37%. B. 
any actual Damage; alſo it muſt be confeſſed, That it is often laid down 114. D. 
as a general Rule, and taken for granted, That no ſuch Conſpiracy is a! Pan. Abr. 
good Foundation for ſuch a Writ, unleſs the Plaintiff be lawfully ac- = 4 of 2. 
quitted ; and it is certain, That there is no formed Writ of Conſpiracy in S.. C. 173. A. 
the Regiſter for a malicious Indictment or Appeal; but what ſuppoſes ſuch 1725 25 
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Appeal 68, Indictment or Appeal to have been actually brought, and the Party to 
I have been legally diſcharged ; from whence it follows, That no one can 
111. Pl. 3. have the Benefit of any ſuch Writ in the Regiſter, who upon a falſe Ac- 
114. Pl. 3. cuſation, is put to the Trouble and Vexation of being apprehended, ex- 
3 amined, or committed, &c. without being ever indicted or appealed, How- 
1 Jon. 93,94 ever it is certain, That an Accquittal by verdict is not always neceſſary to 
maintain ſuch a Writ, for it appears by the Regiſter it ſelf, That where 

one brought ſuch a Writ in the uſual Form, having it in the Words guou/- 

que acquietatus fuiſſet, &c. againſt one who had been nonſuited in a ma- 

licious Appeal of Felony brought againſt him, his Writ was abated, 
becauſe ſuch a Nonſuit would not make good the Words guouſgue arquie- 

Bro. Coro. 6, fatus fuiſſet, and yet he afterwards brought a new Writ, wherein he uſed 
o 15 6 the Words quietus receſjit, inſtead of acgquietatus fuiſſet, and 'tecovered, 
Regi. 1141 And why may not a new Writ as well be formed in any other Caſe, which 
See 8. P. C. is as much within the Miſchief of the Statute as this? Or what Colour can 
Vii MN there be to ſay, That the malicious putting of a Man to the unreaſonable 
407, 562, Charge, Scandal, and Trouble, of a criminal Proſecution, which is fo 
palpably groundleſs, as not to have Probability enough to induce a Grand 

Jury to find an Indictment, ſhould hot be as good a Foundation of Com- 

plaint, and a Grievance as much within the Meaning of the Statute, as 

the putting one to the Charge and Vexation of a groundleſs Action, 

2 Regiſt. 134. either in a Temporal or Spiritual Court, for which it appears by the Re- 
1 iſter, That a Writ of Conſpiracy doth lie without making uſe either of 
* * the Words acquietatus fuiſſet, or quietus receſſit? Neither can it be ſaid, 
1 Keb. 254+ That the Opinion I contend for is wholly unſupported by Authority, as 
6 g Co. 56. b. appears from the Poulterer's Cafe in * Cole's ninth Report. However fince 
© 1Jon-93,94- jt is certain, That an Action on the Caſe in the Nature of ſuch Writ doth 
3 _ lie for a falſe and malicious Proſecution, for any Crime, whether capital, or 
134. not capital, tho it doth not proceed to an actual Indictment, or Appeal, 
r , and that the ſame Damages may be recovered in ſuch Action, as in a 
35). „ Writ of Conſpiraey, it hath been thought needleſs to inquire, whether ſuch 
Latch. 79. Writ may be maintained for ſuch a Proſecution, or not. But howſoever 
OR. 5. the Law may ſtand in Relation to Writs of Conſpiracy, there ſeems 
236, 237. to be no manner of Reaſon that the ſtated Form of ſuch Writs ſhould 
2 Bulſt. 270, any way reſtrain a Proceeding by way of Indictment or Information a- 
the r00. gainſt Perſons which are apparently within both the Letter and Meaning 
Rol. A. 112. of the Statute. Alſo it ſeems certain, That a Man may not only be con- 
_ 1151 * demned to the Pillory, but alſo to be branded for a falſe .and malicious 
a PL rg Accuſation, but ſince it doth not appear to have been ſolemnly reſolved, 
Ray.135»180. that ſuch an Offender is indiQable upon the Statute, it ſeems to be more 
= . ſafe and adviſable to ground an Indictment of this Kind upon the Com- 
velr. 116. mon Law, than upon the Statute, ſince there can be no Doubt, but that 


Hutt. 49. all Confederacies whatſoever, wrongfully to prejudice a third Perſon, are 


WEI 4 bighl criminal at Common Law, as where divers Perſons confederate 
« 1 Levin. 62. 4 together by indirect Means to impoveriſh a third Perſon, or? falſly and 


ah maliciouſly to charge a Man with being the reputed Father of f a Baſtard- 


Sid. 1 : "REES. . | . 
| Keb. = Child, or to maintain one another in any Matter, whether it be true or falſe. 


1 Levin. 62. | | „ 
1 Mod. 185, 186, 1 Sid. 68. 1 Keb. 254. 27 Aſſ. 44. 9 Co. 56. b. 2 Rol. Ab, 77. Pl. 2, 3. See Moore 


788. Salk. 174. 1 Vent. 303, 304. 6 Mod. 185. 


Sect. 3. Neither doth it ſeem to be any Juſtification of a Confede- 
racy to carry on a falſe and malicious Proſecution, That the Indictment 


or Appeal, which was preferred, or intended to be preferred, in . 
* | n 


- 


Chap. 72. _”” e FR 


of it, was Inſufficient, or that the Court wherein the Proſecũtion was car-a Palm. 48: 
ried on, or deſigned to be carried en, had no Juriſdiction of the Cauſe, or 3 Keb. 14t. 
that the Matter of the Indictment did import no Manner of * Scandal, fo 1 Kal. Ab. 
that the Party grieved was in Truth in no Danger of loſing either his Life, 110. Pl. 2. 
Liberty, or Reputation; for notwithſtanding the Injury intended to the : .d. 
Party againſt whom ſuch a Confederacy is formed, may perhaps be incon- g Co. 26. b. 
ſiderable; yet the Aſſociation to pervert the Law in order to procure it, Yelv. 46, 117. 
ſeems to be a Crime of a very high Nature, and juſtly to deſerve the Re- 5 Bale, he 


ſentment of the Law. 3156 0G 285 297; 
| ; . Cro. Ja. 357, 


Rep. 109. b Regiſt, 134. F. N. B. 116. F. 13. I. 7. 25. b. 26, Rol. Ab. 112, 
Neto. TE i Ack, itte a, ene FARO, 
Sect. 4, Neither is it any Plea for one who is proſecuted for ſuch an * 9 Co. 55. b. 
unlawful Confederacy, That nothing more was intended by him, but only 9 AY 
to give his Teſtimony in a legal Courſe of Juſtice againſt the Party to 91, 92. wh 
whoſe Prejudice ſuch Confederacy is ſuppoſed to have been formed; for Cro. Fl. 70 
notwithſtanding it may be ſaid, That it would be a great Diſcouragement LL $67; 
to legal Proceedings to make Perſons liable to a criminal Proſecution, for 1 Rol. Ab. 
barely intending to give their Evidence, and it would be a Pre-judging;of a. = 5 
Cauſe to try the Truth of the Teſtimony intended to be given in it before 5 a” 
the Cauſe it ſelf is determined; yet the Law will rather venture this Miſ- Winch 28, 
chief, than ſuffer ſo flagrant a Villany to go unpuniſhed. However if there a 79, 30. 


be any Probability, That the principal Cauſe will ever be tried, it ſeems Con. 1 Rol. 
proper to apply to the Court to ſtay the Trial of the Confederacy till the ROSS 4. 


Merits of the principal Cauſe be determined. 27 H. 8. 2. a. b. 


Sect. 5. Vet it * ſeems to be certain, That no one is liable to any Pro-a * * 77 
27 All. 12. 


ſecution whatſoever, in reſpect of any Verdict given by bim in a criminal „. 6. 44. b 
Matter, either upon a Grand or Petit Jury; for ſince the Safety of the In- Bridgm. 1 30. 
nocent, and Puniſhment of the Guilty, doth ſo much depend upon the 13. 
fair and upright Proceeding of Jurors, it is of the utmoſt Conſequence, 4, 3 
that they ſhould be as little as poſſible under the Influence of any Paſſion 12 Co. 23, 24. 
whatſoever, And therefore, leſt they ſhould be biaſſed with the Fear of be- 1 34. 
ing harraſſed by a vexatious Suit, for acting according to their Conſciences, C. PD. 
(the Danger of which might eaſily be inſinuated, where powerful Men 27 H. 8. 2. 
are warmly engaged in a Cauſe and thoroughly prepoſſeſſed of the Juſtice * C. 172, 
of the Side which they eſpouſe) the Law will not leave any Poſſibility 14: Raym. 
for a Proſecution of this Kind. It is true indeed, the Jurors were for- 409. 
merly ſometimes queſtioned in the Star-Chamber, for their Partiality in yah. 135. 
finding a manifeſt Offender not guilty ; but this was always thought 

a very great Grievance ; and ſurely as the Law is now ſettled by Buſbel's 

Caſe, there is no Kind of Proceeding againſt Jurors in reſpe& of their Ver- 

dicts in criminal Matters allowed of at this Day. As to the Objection, 

That an Attaint lies againſt a Jury for a falſe Verdict in a civil Cauſe, and p. N. B. 105, 
that there is as much Reaſon. to allow of it in a criminal one, it may be 106. 
anſwered, That in an Attaint, a Man's Property only is brought into Que- 

ſtion a ſecond Time, and not his Liberty or Life ; and alſo it may be ge- 

nerally preſumed, That a Jury 1s likely to be equally influenced with the 

Fear of an Attaint from either of the contending Parties, whereas if any 

ſuch Examinations of their Proceedings were allowed in criminal Cauſes, 

they might be often in great Danger of one Side, by incurring the Reſent- 

ment of a powerful Proſecutor, and provoking him to call their Conduct 

into Queſtion for their ſuppoſed Partiality ; but they could have little to 

fear from an injured Criminal,, who would ſeldom be in Circumſtances to 


make his Proſecution formidable, | - 
| Sef. 6. 
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far forget the Dignity: and Honour of his Paſt, as to turn Solieitor in a 
Cauſe which he is to Judge, and privately and extrajudicially tamper: with 
| Witneſſes, or labour Jurors, he hath no Reaſon to complain, if he be dealt 
with according to the ſame Capacity, to which he ſo baſely degrades hunielf. 
| Secs, 7, It appears not only from the Words of the Statute, I but alſo 
from the plain Reaſon of the Thing, That no Confederacy whatloeyer to 
maäaintain a Suit can come within the Danger of the Statute, unleſs: it be 
1 Rol. Ab, both falſe and malicious; for it would be a moſt dangerous Diſcourage- 
111. 5. 6. ment of all legal Proſecutions, if thoſe who engage in them upon a pro- 
112. Pl. 8. | | EF c : 1 
115. Pl. 7. bable Ground, ſhould be in Danger of being found guilty of ſo heinous 
os a Crime upon their not being able to bring their Suits, to their intended Ef- 
Bro. Coro. 89. fect; and from hence it clearly follows, that if the Defendants to an In- 
S. P. C. 173. dictment or Appeal in Murder be found guilty of Homicide /# defendendo 
— * 7 «oe by Miſadventure, or get off by pleading the King's Pardon, their Pro- 
ſecutors are in no Danger of being puniſhed as Conſpirators: And from 
the ſame Ground it alſo follows, That if the Defendants in a Writ of Con- 
ſpiracy can ſhew a probable Cauſe of Suſpicion, they ſhall be diſcharged ; 
as where being accuſed of a Conſpiracy for indicting a Perſon of Larceny, 
x Leon. 107. they can ſhew that a Larceny was committed at ſuch a Time and Place, 
Cro. El. 134. and that the Party charged by them for ſuch Larceny was found by them 
at the ſame Time and Place, with ſuſpicious Circumſtances ; or where Per- 
Relw. 81. b. ſons being charged with a Conſpiracy for indicting another for feloniouſly 
be 5 5 11, carrying away a Woman with great Violence, and Numbers are able to 
- prove that they ſaw the Perſons whom they ſo accuſed riding armed in a 
warlike Manner, and following after thoſe. who in Truth actually did the 
Felony, and that it was the common Report of the Country that they were 
20 H. 7. 11. all cf the Company. But ſome have ſaid, 'That there is a Neccflity to 


8 plead ſuch Matter ſpecially, and that it cannot be given in Evidence on the 


1 Leon. 107. General Iſſue. | | 
Sef, 8. It plainly appears from the Words of the Statute, That one 
Perſon alone cannot be guilty of Conſpiracy within the Purport of it ; 
from whence it follows, That if all the Defendants who are proſecuted 
«3H. 4. 6 b. for ſuch a Conſpiracy be acquitted but one, the Acquittal of the reſt is 
28 Aff. Pl. 12, the Acquittal of that one alſo; alſo upon the ſame Ground it hath been 
S holden, That no ſuch Proſecution is maintainable againſt a“ Huſband 
1-4.A, and Wife only, becauſe they are eſteemed but as one Perſon in Law, and 
Ero. El. 701. are preſumed to have but one Will, But it is certain, That an Action on 
12 the © Cafe in the Nature of a Conſpiracy may be brought againſt one 
1 Rol. A. 111, Only: Alſo * it hath been reſolved, That if ſuch an Action be brought 


Pl. 5. 112. . s wh | : 
Pl. 9. b 38 Ed. 3.3.a.b. S. P. C. 174. a. ©1 Rol. Ab. 111. Pl. 5. 112. Pl. 9. F. N. B. 116. Cro. Ja. 194- 
Cro. Ca. 239. 3 Mod. 220, 4 1 Rol. Ab. 111. Pl. 5. 112. Pl. 9. Cro. El. 701, 6 Mod. 170. 1 Saund. 228. 
Raymond 180, 2 Keb. 497. Stra. 193. 2 Stra. 1227. e 


1 againſt 
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gainſt ſeveral Perſons, and all but one to be acquitted, yet Judgment may 
be given againſt that one only, | 

Sect. 9. As to the ſecond Point, viz. In what Manner Offenders of 
this Nature are to be puniſhed, it is clear, That thoſe who are convicted 
of Conſpiracy at the Suit of the Party ſhall only have Judgment of Fine = 24 Ed. 3. 
and Impriſonment, and to render to the Plaintiff his Damages. Alto it is 34; > 
certain, that he who is convicted at the ſuit of the * King, of a Conſpi- #4 
racy to accuſe another of a Matter which may touch his Life, ſhall have 562. 
Judgment that he ſhall loſe the Freedom and Franchiſe of the (Law, wheres ? *h 4 Fog 
by he is diſabled to be put upon any Jury, or to be ſworn as a Witneſs, 3a. b. 
or even to appear in Perſon in any of the King's Courts ;) and alſo that his 3 luft. 143. 
Houſes, Lands, and Goods, ſhall be ſeized in the King's Hands, and his 1 
Houſes and Lands eſtreped and waſted, his Trees rooted up and arraſed, 27 Aff. Pl. 59. 
and his Body impriſoned. And this is commonly called a villainous Judg- 
ment, and is given by the Common Law, and not by any Statute, and is 
ſaid generally in ſome © Books, to be the proper Judgment upon every Con- e see the 
viction of Conſpiracy, at the ſuit of the King, without any Reſtriction to Books above 
ſuch as endangered the Life of the Party ; but I do not find this Point any 27 A7 7. yy 
where ſettled, p 8. P. C. 275. 
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CHA P. LXXHL 
Of Libels, 


| 2 treating of Libels, I ſhall conſider, 


1. What ſhall be ſaid to be a Libel, 
2. Who are liable to be puniſhed for it. 
3. In what Manner they are to be puniſhed, 


Sect. 1. As to the firſt Point it ſeemeth, That a Libel in a ſtri&t Senſe ; Co. 121. 
is taken for a malicious Defamation, expreſſed either in Printing or Writing, 5 * 3 
and tending either to blacken the Memory of one who is dead, or the Re- 
putation of one who is alive, and to expoſe him to publick Hatred, Con- 
tempt or Ridicule. | 
Sect, 2. But it is ſaid, That in a larger Senſe the Notion of a Libel may 5 Co. 121. b. 
be applied to any Defamation whatſoever, expreſſed either by Signs or Pic- _ FIN 
tures, as by fixing up a Gallows againſt a Man's Door, or by painting him 
in a ſhameful and ignominious Manner. 3 | | 
Sect, 3. And fince the chief Cauſe for which the Law ſo ſeverely pu- 5 Co. 121. 
niſhes all Offences of this Nature, is the direct Tendency of them to a 
Breach of publick Peace, by provoking the Parties injured, and their Friends 
and Families to Acts of Revenge, which it would be impoſſible to reſtrain 
by the ſevereſt Laws, were there no Redreſs from publick Juſtice for 
Injuries of this kind, which of all others are moſt ſenſibly felt; and ſince 
the plain Meaning of ſuch Scandal as is expreſſed by Signs or Pictures, is 
as obvious to common Senſe, and as eaſily underſtood by every common 
Capacity, and altogether as provoking, as that which is expreſſed by Wri- 
ting or Printing, why ſhould it not be equally criminal ? 
Sect. 4. And from the ſame Ground it ſeemeth clearly to follow, _w A 
That ſuch Scandal as is expreſſed in a ſcoffing and ironical Manner, F“? 
Ddd makes 
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makes a Writing as properly a Libel, as that which is expreffed in dire& 
Terms ; as where a Writing in a taunting Manner reckoning up ſeveral 
Acts of Publick Charity done by one, ſays, Yu will not play the Few, nor 
the Hypocrite, and ſo goes on in a Strain of Ridicule to inſinuate, that 
what he did was owing to his Vain-Glory ; or where a Writing, pretend. 
ing to recommend to one the Characters of ſeveral great Men for his Imi- 
tation, inſtead of taking Notice of what they are generally eſteemed famous 
for, pitched on ſuch Qualities only which their Enemies charge them 
with the Want of; as by propoſing ſuch a one to be imitated for his Cou- 
Brown's Caſe. Tage who is known to be a great Stateſman, but no Soldier, and another 
to be imitated for his Learning, who is known to bea great General, but 
no Scholar, &c. which kind of Writing is as well underſtood to mean only 
to upbraid the Parties with the Want of theſe Qualities, as if it had directly 
and expreſly done ſo. EN . TR 
Sect. 5. And from the ſame Foundation it hath alſo been reſolved, That 
a Defamatory Writing expreſſing only one or two Letters of a Name, in 
ſuch a Manner, that from what goes before and follows after, it muſt needs 
Hurt's Cafe, be underſtood to fignify ſuch a particular Perſon, in the plain, obvious, 
Trin. 2 and natural Conſtruction of the whole, and would be perfect Nonſenſe if 
Anne, ſtrained to any other Meaning, is as properly a Libel, as if it had expreſſed 
the whole Name at large; for it brings the utmoſt Contempt upon. the 
Law, to ſuffer its Juſtice to be eluded by ſuch trifling Evaſions : and it is 
a ridiculous Abſurdity to ſay, That a Writing which is underſtood by 
every the meaneſt Capacity, cannot poſſibly be underſtood by a Judge 
and Jury- 

5 Co. 125.b. Sec. 6. And from the ſame Ground it farther doth appear, That it is 
Hob. 253- far from being a Juſtification of a Libel, that the Contents thereof are true, 
Moore 627. gf that the Perſon upon whom it is made, had a bad Reputation, ſince the 
greater Appearance there is of Truth in any malicious Invective, ſo much 
the more provoking it is. 5 
Sect. 7. Nor can there be any Doubt, but that a Writing which defames 
private Perſons only, is as much a Libel as that which defames Perſons in- 
truſted with a publick Capacity, inaſmuch as it manifeſtly tends to create 
ill Blood, and to cauſe a Diſturbance of the publick Peace: However it 
2 Rol. Re. 86. js certain, That it is a very high Aggravation of a Libel that it tends to 
ſcandalize the Government, by reflecting on thoſe who are intruſted with 
the Adminiſtration of Publick Affairs, which doth not only endanger the 
Publick Peace, as all other Libels do, by ſtirring up the Parties imme- 
diately concerned in it to Acts of Revenge, but alſo has a direct Tendency to 
breed in the People a Diſtike of their Governors, and incline them to 

Faction and Sedition. | 
Sect. 8. But it hath been reſolved, That no falſe or ſcandalous Mat- 
2 1 Ley. 240. ter contained in Petition to a Committee of Parliament, or in * Arti- 
1 Sid. 414» cles of the Peace exhibited to Juſtices of Peace, or in any other © Pro- 
1133 131, Ceeding in a regular Courſe of Juſtice, will make the Complaint amount 
2 Keb. 832. to a Libel ; for it would be a great Diſcouragement to Suitors to Subject 
. Di I them to publick Proſecutions, in reſpect of their Applications to a Court 
Pl. 37. of Juſtice, And the chief intention of the Law in prohibiting Perſons 
to revenge themſelves by Libels, or any other private Manner, is to re- 
ftrain them from endeavouring to make themſelves their own judges, 
and to oblige them to refer the Deciſion of their Grievances to thoſe 
Shoe ibs whom the Law has appointed to determine them. Alſo * it ſeemeth to 
5 have been holden by ſome, That no Want of Juriſdiction in the Court, 


to which ſuch a Complaint ſhall be exhibited, will make it a Libel, 
a cauſe 


oy 


5 Co. 125. 
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cauſe the Miſtake of the proper Court is not imputable to the Party, but 
to his Counſel. Vet if it Mall manifeſtly appear from the whole Circum- 
ſtances of the Caſe, That a Proſecution is intirely falſe, malicious, and 
groundleſs, and commenced, not with a Delign to go through with it, 
but only to expoſe the Defendant's Character under the Shew of a legal 
Proceeding ; I cannot ſee any Reaſon why ſuch a Mockery of publick Ju- 
tice ſhould not rather aggravate the Offence, than make it ceaſe to be one, 
and make ſuch Scandal a good Ground of an Indictment at the ſuit of the 
King; as it makes the Malice of their Proceeding a good Foundation of See 1 Danv. 
an Action on the Caſe at the Suit of the Party, whether the Court had a 7795-209; 
Juriſdiction of the Cauſe or not. But it is ſaid, that no Preſentment of a the foregoing 
Grand Jury can be a Libel, not only . becauſe Perſons who are ſuppoſed —_ = 
to be returned without their own ſeeking, and are ſworn to act impartially, . 
ſhall be preſumed to have proper Evidence for what they do, but alſo 
becauſe it would be of the utmoſt ill Conſequence any way to diſcourage 
them from making their Inquiries with that Freedom and Readineſs which Moore 627. 
the publick Good requires, For which Conſiderations, it ſeems reaſonable 
to exempt them from the Fear of any Kind of Proſecution in reſpe& of 
their Inquiries, as has been ſhewn more at large in the Chapter of Con- 
ſpiracy. : | 
b Sect. 9. However it ſeems clear, That no Writing whatſoever is to be 12 Mod. 130. 
eſteemed a Libel, unleſs it reflect upon ſome particular Perſon; and it ſeems, 2 Ld. Raym. 
That a Writing full of obſcene Ribaldry, without any Kind of Reflection ace k. B. 
upon any one, is not puniſhable at all by any Proſecution at common Law, 138, 166. 
as I have heard it agreed in the Court of King's Bench; yet it ſeems, That See the Chap- 
the Author may be bound to his good Behaviour, as a ſcandalous Perſon $,ray for the 
of evil Fame. | good Behavi- 
See. 10. As to the ſecond Point, vis. Who are liable to be puniſhed . 
for a Libel, it is certain that not only he who compoſes, or procures an- 
other to compole it, but alſo that he who publiſhes, or procures another 9 Co. 59. b. 
to publiſh it, are in Danger of being puniſhed for it; and it ſaid, not to Moore 267, 
be material whether he who diſperſes a Libel knew any Thing of the Con- 95 
tents or Effect of it or not; for nothing could be more eaſy than to pub- Moore 625. 
liſh the moſt virulent Papers with the greateſt Security, if the Concealing Con. 9 Co b. 
the Purport of them from an illiterate Publiſher would make him ſafe in 3 
diſperſing them. Alſo it hath been ſaid, That if he who hath either read 
a Libel himſelf, or hath heard it read by another, do afterward maliciouſly Moore 627, 
read or repeat any Part of it, in the Preſence of others, or lend or ſhew it 813. 
to another, he is guilty of an unlawful Publication of it. Alſo it hath 9 Co. 59. b. 
been holden, That the Copying of a Libel ſhall be a concluſive Evidence g co. 59. b. 
of the publication of it, unleſs the Party can prove that he delivered it to Moor 813. 
a Magiſtrate to examine it, in which Caſe the Act ſubſequent is ſaid to ex- 3 Mod. 167. 
plain the Intention precedent, But it ſeems to be the better Opinion, That Vide Salk. 
he who firſt writes a Libel dictated by another, is thereby guilty of ma- 4'7-418,419 
king it, and conſequently puniſhable for the bare Writing ; for it was no 2 08 
Libel till it was reduced to Writing. a 1 Keb. 931. 
Sect. 11. Alſo it hath been reſolved, * That the ſending of a Letter full 5 139. 
of provoking Language to another, without publiſhing it, is highly pu- 1 
niſhable; and if the bare making of a Libel be an Offence, whether it be Ray. 201. 
publiſhed or not, as it ſeemeth to be holden in ſome Books, ſurely 3 
Sending of it to the Party reflected upon, muſt be a much greater Crime, Hob. 62 216. 
inaſmuch as it ſo manifeſtly tends to a diſturbance of the Peace. 3 Inſt 174. 
Sect. 12, Alſo it ſeems to be agreed, That he who delivers a Paper My 


full of Reflections on any Perſon, in Nature of a Petition to a Committee“ 5 Mod. 167. 


9 Co. 59. b. 
of! Keb. 832. 
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1 Saund. 133. of Parliament, to any other Perſon except the Members of Parliament, 
rare may be puniſhed as the Publiſher of a Libel, in reſpect of ſuch a Diſperſing 
415. thereof among thoſe who have nothing to do with it. 
b g Co. 59. b. Sec. 13. But it hath been reſolved, That he who barely reads a Libel 
Pct = in the Preſence * of another, without knowing it before to be a Libel, or 
Moore 813. Who hearing a Libel read by another“ laughs at it, or who © barely ſays, 
< Moore 627. That ſuch a Libel is made upon ſuch a Perſon, whether he ſpeak it with or 
1 Vent 3: Without Malice, or who is only proved to have had a Libel in his Cuſtody, 
2 Keb. 502. ſhall not in reſpe& of any ſuch Act be adjudged the Publiſher of it. But 
8 the having in one's Cuſtody a written Copy of a Libel publickly known, 
409. is an Evidence of the Publication of it. = | 
Moore 627. Sec. 14. Allo it hath been holden, That he who repeats Part of a Libel 
in Merriment without Malice, and with no Purpoſe of Defamation, is no 
way puniſhable ; but it ſeemeth, That the Reaſonableneſs of this Opinion 
may juſtly be Queſtioned ; for Jeſts of this Kind are not to be endured, 
and the Injury to the Reputation of the Party grieved is no way leſſened by 
the Merriment of hjm who makes ſo light of it. | 
1 Keb. 3832. Sect. 15, But it ſeemeth to be ſettled, that the bare Printing of a 
x Saund. 143. Petition to a Committee of Parliament (which would be a Libel againſt the 
; Sid. > Party complained of, if it were made for any other Purpoſe, than as a Com- 
415, palaint in a Courſe of Juſtice) and delivering Copies thereof to the Mem- 
Skin. 124 bers of the Committee, ſhall not be looked upon as the Publication of a Li- 
bel, inaſmuch as it is juſtified by the Order and Courſe of Proceedings in 
5 Parliament, whereof the King's Courts will take judicial Notice. 
Cro. Ca. 175, Sec. 16, As to the third Point, vis. In what manner Offenders of this 
_ Kind are to be puniſhed, there ſeemeth to be no Doubt, but that they may 
be condemned to pay-ſuch Fine, and alſo to ſuffer ſuch Corporal Puniſh- 
ment, as to the Court in Diſcretion ſhall ſeem proper, according to the 
Heinouſneſs of the Crime, and the Circumſtances of the Offender, 


GH AP: LAXFV. -- 
Of the Offence of keeping a Baudy-Houſe. 


HE Offence of keeping a Bawdy-Houſe being of ſo groſs a Nature, 
and there being alſo ſo few Queſtions relating to it worth conſidering, 
I ſhall paſs it over with theſe following Obſervations. | 
Kitchen 11.3 1. That it comes under the Cognizance of the Temporal Law, as a Com- 
Fogg g mon Nuſance, not only in reſpect of its endangering the publick Peace, by 
+3" drawing together diſſolute and debauched Perſons, but alſo in reſpect of its 
apparent Tendency to corrupt the manners of both Sexes, by ſuch an open 
Profeſſion of Lewdnels, : of 
2. That a Feme-Covert is puniſhable for this Offence as much as if ſh 
were, ſole as more fully hath been ſhewn, Chap. 1. Sect. 12. _ 
3. That a lodger who keeps only a ſingle Room for the Uſe of Bawdry, 
is indictable for keeping a Bawdy-Houſe ; but that the bare Solicitation of 
Chaſtity is not indictable. 
4. That Offenders of this Kind are puniſhable not only with Fine and 
a a no but alſo with ſuch infamous Puniſhment as to the _—_— 
in Diſcretion, ſhall ſeem proper, : | 
, proper, [97] 3 


Chap. 75 Of Common IWuſances. 


CHAP. LXXV, 
Of Common M zſances. 


FFENCES under the Degree of capital, more immediately againſt 

the Subject, not amounting to an actual Diſturbance of the Peace, 
which may be committed by private Perſons without any Relation to an 
Office, and which are of an inferior Nature to the ſix Kinds of Offences laſt 
treated of, being neither infamous nor groſly ſcandalous, ſeem to be reduei- 
ble to the following Heads; 


1. Such as more immediately affect the Publick. 5 
2. Such as more immediately affect the Intereſts of particular Perſons. 


Offences of this Kind, more immediately affecting the Publick, are four-fold; 


1. Common Nuſances. 

2. Monopolies. 

3. Foreſtalling, Lagrofling, and Regrating. 
4. Barratry. 


And firſt of Common Nuſances ; for the better underſtanding ' whereof 
I ſhall firſt conſider them in general, and then deſcend to thoſe relating to 
Highways and Publick Houſes, which ſeem to be the moſt remarkable 
general Heads of this Offence 


As to Common Nuſances in general I ſhall conſider, 


1. What ſhall be faid to be a Common Nuſance. 
2, How it may be removed. 


3. How it may be puniſhed, 


Seck. 1. As to the firſt Point it ſeems, That a Common Nuſance may 
be defined to be an Offence againſt the Publick, either by doing a Thing 2 Rol. Ab. 83 
which tends to the Annoyance of all the King's Subjects, or by neglecting 
to do a Thing which the Common Good requires. 

Seck. 2. But annoyances to the Intereſt of particular Perſons are not 2 Rol. Ab. 83 
puniſhable by a publick Proſecution as Common Nuſanc es, but are left to 
be redreſſed by the private Actions of the parties aggrieved by them. 

Sect. 3. And from hence it clearly follows, That no Indictment for a 
Nuſance can be good, which lays it to the Damage of private Perſons only; 
as where it accuſes a Man of * Surcharging ſuch a Common; or of incloſing , , Rol. Ab. 
ſuch a Piece of Ground, wherein the Inhabitants of ſuch a Town have a 83P.. 7 
Right of Common, to the Nuſance of all the Inhabitants of ſuch a Town; BAT be 
or of diſturbing a © Water-courſe running to the Mill of 5 S. ad grave Dam: pl. 7, 12, 77. 
num F. S. & Tenentium ſuorum, without ſaying omnium Ligeorum Domini Cro. El. go. 
Regis; or of doing a Nuſance to a Thing no way appearing to be of @ 1,5 32-0: 


83. Pl. 10. 
Publick Nature, ad grave * Dannum, or © Detrimentum, or f commune No- Vid. 1 Vent. 


26. 
42 Rol. Ab. 83. FE 14, *3 Mod. 107... 1 Rol. Re, 406. 3 Keb. 284. Cro. El.414. Cro. Jac. 382. 
1 Saund. 135. Cro. El. 148. 2 Keb. 461. 


E e e | cumentum 


1 Sid, 209. 


2 RY 


- * 2 

82 L the» _— b 
777220 as e 

— 5 r — Wa 


_ 
— 


— 
np — — x} — 


2 Pay 32 7 — a. — ” * _— = — 
- ” 7 — Po. * - : ö 5 4 — 1 £ 
E . 2 — — — n. — 888 "IP 3 = , : = N A | cats or ig. 
- — 5 "$2 — — * — — 1 » r r 1 — D No 1 788 4 7 r — = - _— r J P as on * - — * n 
be „ I rx © — I — r pe n - — — > Rohn * n F : 4 FY hs C r CE, — r Ind, > 3s þ et eee” — 5 nk y — we _ * e 1 - "7 R n T 9 
r 5 8 — — — * — — * F r — 22 5 . 8 —— — of — . $ 1 r _— z I'S. 1 2 8 2 F _ . — ew 
* n r * * 2 — 6 ee 9893 Ng - . 2 n * e Wt 2 * e 1 * 2 N i 2 3 8 =” * : 
2322 — 4 _— 2 _ ns * 1 * — p Er, A i * — 4 * 9 p —_—. 7 1 F 22 k — £ = 2 
* — 1 5 n _— - 4+ > <A 3 " rr \ 1 8 >». 4 AW br . — — — — ES — a 4 = — 5 . — . — I MES i 8 2 La th, bo. 
— 5 — lA — — 2 dr 55 K LE ee > T nd we . 2 


27 


198 | | Of Commun Nuſances. me Book I. 


2 "ex 133, cumentum omnium Ligeorum Domini Regis prope Inhabitantium ; yet it hath 
7 113, been reſolved, that an Indictment for not repairing a Bridge by Reaſon 
1 Vent. 208. whereof it was ruinous, ita quod Ligei Domini Regis per eam tranſire non 
3 Keb. 28. ſunt, and concluding, ad Nocumentum eorundem, is good without uſing 
the words ad Nocumentum omnium Ligeorum, &c, for by the King's liege 
People ſhall be underſtood, all his liege People. 
Seck. 4. Allo it is ſaid, That the Law hath ſo tender a Regard for 
the intereſt of the King and of Religion, That an Indictment for doing a 
Thing which plainly appears immediately to tend to the Prejudice of 
27 Aff. Pl. either of them, is good, though it does not expreſsly complain of it as a 
19, ©. g, common Grievance ; and upon this Ground it hath been reſolved, That 
* Y 3. an Indictment for converting the King's Money to one's own Uſe is good, 
2Rol. Ab 84. without more. And upon the ſame Foundation alſo it hath been 
FIG holden, That an Indictment for breaking and digging up the Wall of the 
Church of ſuch a Town, ad Nocumentum Burgi Ligeorum Domini Regis is 
ood. 0 
4 | Sef. 5. Alſo it hath been ſaid, That an Indictment of a common 
178, 213. Scold, by the Words communis Rixatrix, which feem to be preciſely ne- 
239, 31 - ceſſary in every Indictment of this Kind, is good, though it conclude 
2 Stra. 849. ad commune Nocumentum diverſorum inſtead of omnium, &c. perhaps for 
Barnard. K. B. this Reaſon, becauſe a common Scold cannot but be a common Nuſance, 
2 deff. Caf. 26. And upon the like Ground it ſeems that it may probably be argued, That 
2 Stra. 1247. an Indictment for laying Logs in the Stream of a navigable publick Ri- 
2 Keb. 419. ver, ad Nocumentum J. S. may be maintained, becauſe it cannot but be a 
1 common Nuſance. And if the Law be ſo in this Caſe, why ſhould not 
alſo an Indictment ſetting forth a Nuſance to a Way, and expreſly and 
Rol. Re. 01. unexceptionably ſhewing it to be a Highway, be good, notwithſtanding 
it conclude in Nocumentum diverſorum Ligeorum, &c. without ſaying 
omnium; for why ſhould ſuch a Concluſion be more neceſſary in an In- 
cio. El. 148 dictment for one Kind of Nuſance than for any other? And perhaps the 
2 Keb. 461. Authorities which ſeem to contradict this Opinion, might go upon this 
Vid. 2 Rol. Reaſon, that in the Body of the Indictment, it did not appear with ſuf— 
Ab 83. Pl r. ficient Certainty, whether the way, wherein the Nuſance was alledged, 
were a Highway, or only a private Way; and therefore that it ſhall be 
intended from the concluſion of the Indictment, that it was a private 
Way. | l = 
1 Mod. 76. Sect. 6. There is no Doubt but that common Bawdy-Houſes are indict- 
g 1 8 able as common Nuſances, as hath been more fully ſhewn in the foregoing 
5 Mod. 142. Chapter ; alſo it hath been ſaid, that all common Stages for Rope-Dancers, 
1 Vent. 169. and alſo all common Gaming houſes, are Nufances in the Eye of the Law, 
not only becauſe they are great Temptations to Idlenefs, but alſo becauſe 
they are apt to draw together great Numbers of diſorderly Perſons, which 
Reel. Re. 109. cannot but be very inconvenient to the Neighbourhood. ; 
5 Mod. 142. Set. 7. Alſo it hath been holden, That a common Playhouſe may be 
See mo: Py Nuſance, if it draw together ſuch Numbers of Coaches or People, &c. 
Part 2 Vol. 1. as prove generally inconvenient to the Places adjacent; and it ſeems to be 
fol. 220, 247. a proper Diſtinction between Play-houſes and the Nuſances mentioned in 
o 625 to the foregoing Section. That Play-houſes having been originally inſtituted 
with a laudable Deſign of recommending Virtue to the Imitation of the 
People, and expoſing Vice and Folly, are not Nuſances in their now Nature, 
| but may only become ſuch by Accident, whereas the others cannot but 
b 2 Rol. Ab. be Nuſances. | 
38. f. 139 Se, 8. It hath been reſolved, That neither an old nor a new * Dove- 


f. 1, 2, 3. 7 ; 
265. E. 1. Cote, whether it were erected by the Lord of a Manor, or one bis 


Tenants, 
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Tenants is a common, Nuſance ; for if a Dove-cote were a common Nu- 2 Rol. Re 4, 
ſance, it could never become lawful by any Licence or Preſcription what- N Ja. 382 
ſoever, becauſe every Nuſance is a Malum in ſe; but it is certain, that a 491. 
Dove-houſe may be juſtified by a Preſcription, and that it is ſo far coun- 1 3 
tenanced by the Law, as to be demandable in a Præcipe before any Land; * 15 
wh itſoever which is not built upon, and that the Owner may juſtify the Fopham 143. 
Taking another's Hawk, which he ſhall find at his Dove-houſe, flying at * 8 
his Pigeons; and from hence it ſeems clearly to follow, That though a Te- FN kc 
nant, who builds a Dove-houſe without the Licence of the Lord of the Ma- * 16E. 4-7 b. 
nor, may perhaps be liable to an Action on the caſe at the Suit of ſuch 
Lord, whoſe Pretogative is ſaid to be incroached upon by the erecting ſuch a Quzre Moor 
Houſe without his Licence, yet he cannot be puniſhed for it by a publick F 1 4 
Proſecution. 5 5 1 Seung 
Sect. 9. But perhaps it may be argued, That if this Reaſoning be good, 1 Jon. 221. 
it will follow from the ſame Ground, That a Gate erected in a Highway 1 phi 
will be alſo no Nuſance; becauſe if it were, it could not be juſtified by 2 Rol. Ab. 
any Preſcription, as it is agreed that it may be; but to this it may be an- 37. C. 
ſwered, That the Erecting of ſuch a Gate is therefore a Nuſance becauſe it 
interrupts the People in that free and open Paſſage which they before en- 
joyed, and were lawfully intitled to; but where ſuch a Gate has continued 
Time out of Mind, it ſhall be intended, That it was ſet up at firſt by Conſent, 
on a Compoſition with the Owner of the Land on the laying out the Road, 
in which Caſe the People had never any Right to a freer Paſſage than what 
they ſtill enjoy. | : | 

ra 10. It hath been holden, That it is no common Nuſance to 2 Rol. Ab. 
make Candles in a Town, becauſe the Needfulneſs of them ſhall diſpenſe (37 1155 
with the Noiſomneſs of the Smell; but the Reaſonableneſs of this Opinion 138. 
ſeems juſtly to be queſtionable, becauſe whatever Neceſſity there may be 
that Candles be made, it cannot be pretended to be ae”, to make them 
in a Town; and ſurely the trade of a Brewer is as neceſſary as that of a 
Chandler; and yet it ſeems to be agreed, That a Brew-houſe, erected in 
ſuch an inconvenient Place, wherein the Buſineſs cannot be carried on 3 dae 
without greatly incommoding the Neighbourhood, may be indicted as a A. 173. 174. 
common Nuſance: And ſo in the like Caſe may a Glaſs-Houſe or Swine— _ 458. 
yard. | 3 
Sec. 11, It ſeems certain, That it is a common Nuſance to divert Part Noy 494 /6 5. 
of a publick navigable River, whereby the Current of it is weakened, and 
made unable to carry Veſſels of the ſame Burthen, as it could before. Alſo 
it hath been holden to be a common Nuſance to divide a Houſe in a Town 3 
for poor People to inhabit in, by reaſon whereof it will be more dangerous Fg PL 3. 
in the Time of Infection of the Plague, [98] . | 
Sec. 12. As to the ſecond Point, viz. How a Nuſance may be re- 2 Rol. Ab. 
moved; it ſeemeth to be certain, That any one may pull down or other- Gig. 8 a, 
wiſe deſtroy a common Nuſance, as a new Gate, or even a new Houſe 1 Jon. 221. 
erected in a Highway, Cc. for if one whoſe Eſtate is, or may be, preju- 
diced by a private Nuſance actually erected, as a Houſe hanging over his 2Rol A. 145. 
Ground, or ſtopping his Lights, &c. may juſtify the entring into another's LN 
Ground, and pulling down and deſtroying ſuch a Nuſance, whether it 5 
were erected before or ſince he came to the Eſtate, ſurely it cannot but fol- 5 Co. 101. b. 
low 2 fortiori, that any one may lawfully deſtroy a common Nuſance : 95% 7 
And as the Law is now holden, it ſeems, that in a plea, juſtifying the Re- 9 E. 4 18 
moval of the Nuſance, you need not ſhew that you did as little Damage as Bro. Nuance 
might be. - DTT | Jon. 2x0. 


Sect. 13. Salk, 458. 
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Set. 13. It hath been adjudged, that if a River be topped, to the 
37 «KY ay Nuſance of the Country, and none appear bound by Preſcription to clear it, 
: 125 A, © thoſe who have the Piſcaty, and the neighbouring Towns, who have a com- 
mon Paſſage and eaſement therein, may be compelled to do it. 
6 Mod. 11. Sect. 14. As to the third Point, viz. In what Manner common Nu. 
178, 213. fances may be puniſhed ; it is ſaid, that a common Scold is puniſhable 
by being put into the Ducking-Stool, and there is no Doubt, but that 
whoever is convicted of another Nuſance, may be fined and impriſoned ; 
and it is ſaid, That one convicted of a Nuſance, done to the King's 
Pay pt Highway may commanded by the Judgment to remove the Nuſance 
Stra. 686. at his own Coſts; and it ſeemeth to be erate That thoſe who are 
2Sefl. Cal. 39. convicted of any other common Nuſance ſhould alſo have the like Judg- 


ment. [99] 2 


= - * 3 


CHAP, LXXVL 


Of MMuſances rel ating 70 Highways. 


ND now I am particularly to conſider ſuch Nuſances as relate to High- 
ways, and publick Houſes ; 


And firſt for the better Underſtanding of thoſe which concern Highway, 
I ſhall conſider : | 


x. Such as relate to Highways in general. 
2, Such as relate to Bridges in particular, 


For the better Underſtanding of Nuſances relating to Highways in en 
I ſhall examine the following particulars : 


What ſhall be faid'to be a Highway. 

At whoſe Charge and by whom it. ought to be a. 

In what Manner it is to be inlarged. 

How the Surveyors thereof ſhall be appointed. 

How ſuch Surveyors ought to execute their Office. 

What ſhall be faid to be a Nuſance to the Highway. 

How ſuch Nuſances are to be removed and puniſhed. 

In what Manner thoſe who are charged with any Offence relating 
to the Highway, are to be proceeded againſt. | 

9. How Perſons ſo proceeded againſt may defend themſelves, 


A PU SSN 


ba 


As to the firſt Point, viz. What ſhall be ſaid to be a Highway, it is ſaid 
that there are three Kinds of Ways: 


1. A Footway, which is called! in Latin, Ter. 
Co. Lit. 56.a, 2. A Pack and Prime-way, which is both a Horſe and F oot-way, and 
called in Latin, Actus. 
3. A Cart-way, "which contains the other two; and alſo a Cart- 


way, and is called in Latin, Via or Aaitys, and this is cither com- 
2 DT eee eee mon 
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mon fo alt Men, and then it is called, Via Regia, or belongs to ſome 
City or Town, or Finne fewer, and then it is called, ener Strata. 


Sec. 1. It ſermbtth that any one of the ſaid Ways, which i is des 
to all the King's People, whether it lead directly to a Market-Town, or 
only from Town to Town, may properly be called a Highway, and that 6 Mod. 25; 15 
any ſuch Cartway may be called the King's Highway, and that a Nuſance © 
in any of the ſaid Ways is puniſhable by Indictment in the Court-Leet ; 
for Indictments for. * ſtopping Horſeways, and * Fbotways, have often been * Cro. El. 63. 
allowed, and where others have been quaſhed, no other Reaſon has been | .d =" 
Lomp for it, but that. the Way was not called a common Way or High- 3 Keb. 26. 

and in © Books of the beſt Authority, a River common to all Men 6 4 es 73 
Is 5 called a Highway ; and it is laid * down as a general Rule, 'That Nu- 200 Lit * 4 
fances to any Way common to all Men, are inquirable in the Leet, and Ed. 4. 2. b. 
Horſe-Cauſeys are taken Notice of by * Parliament ; and therefore there, 1848 
ſeems to be no Reaſon why any Way leading from Village to Village, æ M. 1a. 
which does not terminate there, but is alſo a Thoroughfare to other Towns, : 
may not properly be called a common or: Highway, or why a Nuſance 1 
therein ſhould not be indictable, whether it directly lead to a Market- 
Town or not; for ſince ſuch a Way lies open'to all the King's Subjects, 
a Nuſance reid cannot but be a common Nuſance, and if it be not e 
puniſhable by Indictment it would not be puniſhable at all, inaſmuch as it ? | 389. 
5 ſeems to be certain, That it is not puniſhable by Action, becauſe if one 2Rol.Re.412. 
Man might bring his Action in reſpe& of the Poſſiblity 'of the Damage pi. * "_ 
which he might receive from it, all other Men may 3 the like; which Cre k. 664. 
would introduce a Multiplicity of Actions; and therefore the Diſtinction Co 7 36 
which is taken in ſome Þ Books: concerning this Matter, ſeems to be very >, 33 
— That every Way from Town to Town may 'be called a High-1 Kitch, 35. a. 
, becauſe it is common to all the . Subjects, but that a Way to 4 _ 
a i Paih. Church, or to the common Fields of a "Town, or to a private 
Houſe, or perhaps to a Village which terminates there, and is for the Be- 
nefit of the particular Inhabitants of ſuch Pariſh, Houſe, or Village only, 
may be called a private Way, but not a Highwiy, becauſe it belongeth 
not to all the King's Subjects, but only to ſome particular Perſons, each 
of which, as it —_, "oy have an Action oh the Caſe for a  Nufance Co. Lit. 361 
therein. ar . 

Seck. 2. It hath bern bolded, chat i hers be a \Wighwih fn in an eben n 3 
Field, and the People have uſed, Time out of Mind, when the Ways are P 22 
bad, to go by Outlets on the Land adjoining, ſuch Outlets are Parcel of the 
Way; for the Kiog's Subjects ought to! have à good Paſſage, and the good 
Paſſage is the Way, and not only the beaten Track; from whence. it fol 
lows, That if ſuch Outlets be fown with Corn, md. the beaten Track bte 
founderous, the King's Subjects may juſtify going upon the Corn, 6.47! 

Sect, 3. It ſeemeth to be agreed;' That an ancient Highway cannot Co Ga 266, 
be changed without the King's Licence firſt obtained upon a Writ of Ad Nan; 41. 
quod damnum, and an Inquiſition thereon: found, That ſuch a Change will ; ; 
not be prejudicial. to the. Publick; and it is ſaid, that if one change a 
Highway without” ſach © Authority, he may ſtop the new Way whenever 
he pleaſes; and it ſeemeth, That the King's Subjects have not ſuch an 
Intereſt in ſuch new Way as will make good a general Juſtification of 
their going in it as in a common Highway; but that in an Action of 
Treſpaſs brought by the Owner of the Land againſt thoſe who ſhall go Yew Ca, 267. - 
over it, they ought to ſhew eſpecially, by Way of Excuſe, how the old 142. it 
Way was obſtructed, and the ne one ſet out; allo it is ſaid, That the 
WS HS Inha- 
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Inhabitants are not bound to keep Watch in ſuch a new Way, or to make 


* ; 


Amends for a Robbery therein committed, r to repair it. 
Cro. Ca; 267, Se. 4, However it is certain, That a Highway may be changed by the 
Ac of God; and therefore it hath been holden, That it a Water which 
bass been an ancient Highway, by Degrees changes its Courſe, and goes over 
22 Aff. 9. different Ground from that whereon it uſed to run, yet the Highway con- 
rRok A. 390. tinues in the new Chanel, in the ſame manner as in the old. 


- 
* 
E 
4 * 


way ought to be repaired, I ſhall conſider: 
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| 4 PS, 3 in * ö V 211 i So. £4 AL: ” 
1. What Proviſion is made hy the Common, Law: concerning this 
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As to the ſecond Point, viz. At whoſe Qhatge, and by whom the High- 


2, What by Statute. I 37 Mate) ©/ II i O00) 


mt i; Se. 5. As to, the firſt.of theſe Particulars, it ſeems m to be agreed, That 
890. of common Right, the general. Charge of Repairing, all Highways lies on 
b March 26. the Occupiers 'of the Lands in the Pariſh , whereiq' they are; but it is ſaid, 


1 Vent. go, That the Tenants of the Lands adjoining are bound to ſcgyr their Ditches, 


183, 189. 
H. P. C. 144. and 


o 
* 


there is no Doubt but particular Perſons; may be burthened with the 


8H.7.5- general Charge of repairing the Highway, in two Caſes 


CCTV SAT SO-300 DIO 31 30d HÞRBL 5 1 

I. In Reſpect of an, Incloſure of; the Land wherein, it lies. n ar, 

| 2. In Reſpect of a Preſcription. ut on ad vond giti 
f . Nig i mot ovine 1dgim. off. daity 
1 Rol Ab.. ect. 6. And firſt a, particular Perſon; may he bound to repair a High- 
. B. way in Reſpect of an Incloſure ; as where the Oy ner of Lands not inclo- 


7d. 46. led, next adjoining to the Highway, incloſes his Lands on both Sides there- 
pdf, in which Caſe he is bound to make a perfect good Way, and ſhall not 


de excuſed for making it as good: as it was at the Time of the Incloſare, if 
it were then any way defectiye, ; becauſe, before the Incloſure, the People 
uſed, when the Way was bad, to go for their better Paſſage, over the Fields 
adjoining, out of the common Track, which Liberty is taken away by the 
Incloſure. 1 775 15 


11 
een 


* 


"I ( 1140 211161 1 5 (J 427 00 5 "OL . 1 b 
1 Sid. 464 Sed. 7. Alſo it hath been, holden, That if one incloſe Land - ON one 


Side, which hath been anciently incloſed of the other Side, he ought to 

repair all the Way, but that if there bg not ſuch an ancient Incloſute of the 

other Side, he ought to repair but half that Way: And it is ſaid, That 

where- ever one is bound to repair a Highway in reſpect of an Incloſure, and 

lays it open again as it was before, he ſhall be freeg: from the Charge of 

222 d 

2 Saund. 160, Secß. 8. Secondly, A particular, Perſon may be bound to repair a 
27 Af 8. Highway in reſpect of a Preſcription; and; it ig ſaid, That a Corpora- 
1 ge tion aggregate may be compelled to do it by Force of a general Pre- 
ſcription 49, ſcription, That. it ought and hath uſed to do it, without ſhewing that it 
78. uſed to do ſo in Reſpect of tbe Tenute of certain Lands, or for any other 
Far. 54. 55. Conſideration, becauſe ſuch a; Corporation; ind Judgment of Law never 
dies, and therefore, if it were eyer bound to ſuch a Duty, it muſt needs 

continue to be always ſo; neither is it any Plea, That ſuch Corpora - 

tion have always done it out of Charity; for what it hath always done, 
itt ſhall. be preſumed to have been glways cheund o da; but it is ſaid, 

21 4.4.37. b. That a Perſon cannot be charged with ſuch a Duty by a general. Preſcrip- 
tion from what his Anceſtors have doe, becauſe ho one is bound to do 
what his Anceſtors. have done, unleſs. it be for ſome ſpecial Reaſon, as 
. OP the 


f 


a 
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the having Land deſcended from ſach Anceſtors, which are holden by fuch 


like Service, Cc. yet it ſeems, That an Indictment charging a Tenant in Kellew. 52. . 


Fee-fimple with having uſed of Right to repair ſuch a Way ratione Te- Latch 206, 
nuræ Terre ſuc, is certain enough, without adding, That his Anceſtors, 
or thoſe whoſe Eſtate he hath, have always fo done, for that is implied in 
ſaying, That he has always uſed to do it ratione Tenure ſuz, Alſo an 


Occupier, as ſuch, though at Will only, is indictable for ſuffering a Houſe Salk. 357. 2. 


ſtanding upon the Highway to be ruinous, Sc. and the Words ratione Te- 

nure, &c. if added, are Surplus. 5 

| Sekt. 9. However it ſeemeth certain, That whether a particular Perſon 1 Mod. 112. 
be bound to repair a Highway by Incloſure, or Preſcription, &c. yet the 3 Keb. 3or. 

Pariſh cannot take Advantage of it upon the Plea of Not guilty to an In- 

dictment againſt them for not repairing it, but ought to ſet forth their Diſ- 

charge in a ſpecial Plea. 


And now I am to conſider in the ſecond Place, at whoſe Charge, and 
by whom the Highway ought to be repaired by Force of the Statute ; for 
the better Underſtanding whereof, I ſhall examine : | 


1. Who are by Statute compellable to work in the Repairs thereof in 
their own Perſons, or by others. Ana 
2. Who may be aſſeſſed to a Rate made for the Defraying of the ex- 
traordinary Charges of ſuch Repairs. 
3. What other Proviſions have been made to this Purpoſe, 
4. In what manner the Profits of Lands ſettled in Truſt for the Repairs 
of the Highways ſhall be imployed. os 


Se#. 10. As to the firſt Point, it is enacted by 2 3 Pb. & Mar. 8. Par. 2. 
and 22 Car. 2. 12. That the Pariſhiners of every Pariſh ſhall endeavonr them- 
ſelves to-the Amending of the Highways therein, and ſhall be chargeable there- 
unto as followeth ; that is to ſay, Every Perſon for every Plough-land in Til- 
lage or Paſture, that he or fhe ſhall occupy in the ſame Pariſh, and every 
other Deron keepin there a Draught or Plow, ſhall find and ſend at every - 
Day and Place to be appointed for the amending of the Ways in the Pariſh, one 
Wain or Cart, furniſhed after the Cuſtom of the Country, with Oxen, Horſes, 
or other Cattle, and all other Neceſſaries meet to carry Things convenient for 
that Purpoſe, and alſo two able Men with the ſame; upon Pain of every Draught 
making Default, ten Shillings ; and every Houſeholder, and alſo every Cottager 
and Labourer of that Pariſh, able to labour, and being no hired Servant by the 
Year, ſhall by themſelves, or one ſufficient Labourer for every of them, upon 
every of the ſaid Days, work and travel in the Amendment of the ſaid High- 
ways ; upon Pain of every Perſon making Default, to loſe for every Day, one 


Shilling and Six-pence: And if the ſaid Carriages of the Pariſh, or any of 22 Ca. 2. 12. 


them ſhall not be thought needful by the Surveyors, to be occupied upon any of the *®' 
ſaid Days, that then every ſuch Perſon that ſhould have ſent any ſuch Car- 
riage, 12 fend to the ſaid Work, for every Carriage ſo ſpared, two able 
Men, thert to labour for the Day; upon Pain to loſe for every Man not ſo ſent 
fo the ſaid Work, Twelve-pence ; and every Perſon and Carriage aboveſaid 
ſhall have and bring with them ſuch Shovels, Spades, Picks, Mattocks, and 
other Tools and Inſtruments as they do make their own Ditches and Fences with- 
al, and furh us be neceſſary for their ſaid Work : And all the ſaid Perſons and 
Carriages ſhall do and keep their Work, as they ſhall be appointed by the ſaid 
Superviſors, or one of them, eight Hours of every the ſaid Days, unleſs they 
all be otherwiſe Jicenſed by the ſaid Superviſors, or one of them. 
| Set. 11, 


1 Ven. 256. 
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Seck. 11. And it is farther enacted by 18 El. 10. Par. 2; That every Per- 
fon or Perſons (except ſuch as dwell in the City of London) that ſball be af. 
| feſſed to the Payment of any Subfidy to Her Majeſty, to five Pounds in Geods, 

or forty Shillings in Lands, or above, during all ſuch Time as he ſhall-fland 
fo aſſeſſed and not altered, and being none of the Parties chargeable for the 
Amendment of Highways by any former Law, but as a Chttager, ſhall find two 
able Men yearly to labour in the Highways, at the Times appointed. - _ 

Sef. 12. And it is farther enacted by the ſaid Statute, Par, 3. That every 

other that ſhall occupy a Plough-land in Tillage or Paſture, lying in ſeveral 

Pariſhes, ſhall be chargeable to the making of the Ways within the Pariſh 

where be dwelleth, as far forth, and in ſuch Manner and Form, as any Per- 

fon, having a Plough-land in any one Pariſh, is or ought to be chargeable. 

Dal. ca. 26. Sec. 13. It was made a great Doubt in the Conſtruction of theſe Sta- 
3 Keb. 568. tutes, what ſhould be accounted a Plough-land within the Purview of them? 
3 Reb. 617. For the ſettling whereof it was enacted by 7 & 8 V. 3. 29. That any Perſon 
that ſhall have in his or her Occupation, Wood-land, or other Land, to the Va- 

lue of fifty Pounds per Annum, ſhall be adjudged. and deemed to have a 
Plough-land, as to all or any of the Purpoſes within any of the Statutes be- 

fore that Time made, of or concerning the Highways, any Thing in them, or 

any Uſage or Cuſtom to the contrary, in any wiſe notwithſlanding, * * - 

Se. 14. Alſo it is farther enacted by the above mentioned Statute of 22 

Car. 2. 12. Par. 8. That in ſuch Places, where there is no Uſe of Carts and 
Teams for the Amendment of the Highways, but the Uſage and Practice is m 
carry Stones, Gravel, Earth, or other Materials for ſuch Amendment, upon 
the Backs of Horſes, or by any other Kinds of Carriages, that in all ſuch 
Places the Inhabitants, uſing any ſuch Horſes or other Carriages, ſhall ſend in 
ſuch their Horſes as are accuſiomed to that Kind of Labour, and ſuch their 
other Carriages, with able Perſons to work with the ſame, in ike Manner, 
and under the like Directions, Forfeitures and Penalties, as by any former 
Statute for repairing of Highways is appointed for Carts and Teams, . 


In the Expoſition of theſe Statutes the following Opinions have been 
holden, | kgs 


3 255. Sect. 15. I. That Perſons in Holy Orders are within the Purview of 
3 273. them, in reſpect of their Spiritual Poſſeſſions, as much as any other Perſons 
Watſ, ca. 40. whatſoever, in reſpect of any other Poſſeſſions, for the Words are general, 
2Inft. 704 and there is no Kind of Intimation that any particular Perſons ſhall be ex- 

empted more than others. 9 Cre Ex 
b Raym. 186. Sec}, 16, II. That he who keeps ſeveral Draughts in a Pariſh is bound 
b =D 507- to ſend a Team for each Draught, whether he occupy any Land in the Pa- 
Vide Dale, Tiſh or not; and in like Manner, That he who occupies ſeveral. Plough- 
ca. 26. lands, ought to ſend a Team for each Plough-land, whether he keeps any 

Ee 517- Draught, or not... — 8 
23 389. Sec. 17, III. That © notwithſtanding the Words of the Statute extend 
onde 4 only to the Occupiers of Land, yet if the Owner neither occupy them, 
nor let them, but ſuffer them to lie freſh, he ſhall be charged as much as if 
he had occupied them, for there is no Reaſon that the Publick ſhall ſuffer 
for his Negligence. | | 
Sect. 18. IV. That it is no Excuſe for the Inhabitants of a Pariſh, be- 
ing indifted at Common Law for not repairing the Highways, That they 
Dale. ca. 26. have done the full Work required of them by Statute ; for ſince theſe Sta- 
| tures are wholly in the Affirmative, and made in Aid of the Common Law, 
and to ſupply the Defects thereof, they ſhall not be conſtrued to abrogate 
any Proviſion thereby made for theſe Purpoſes. 

3 Sef. 19. 
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Seck. 19. Dalton is of Opinion, That he who keeps a Draught and | 
but two Horſes, ought to attend therewith at the Times appointed, and pat. ca. 26, 
that if he carry with them ſuch Loads as they are able to draw, he ſhall 
be excuſed. | 3 | 

Seck. 20. As to the ſecond Point, viz. Who may be aſſeſſed to a Rate 
made for tlie defraying of the extraordinary Charges of ſuch Repairs, it is 
enacted by the above mentioned Statute of 22 Car. 2. 12, Par, 10, 11. and 
3G 4W.% M 12, That where the Fuſlices of the Peace of any County, 

City, or other Place, or tbe major Part of them, at their General or Quarter- 
Sefiins, ſhall be fully ſatisfied that the common Highways, Cauſeys, Bridges, 
Streets or Pavements, within any Pariſh, Townſhip, or Hamlet, &c. within 
their reſpefive Farijdidiin, cannot be ſufficiently amended, repaired, and ſup- 
ported, by Means of the Laws then in Force, without the Help of the ſaid Acts; 
in all ſuch Caſes one or more Aſſeſſment, or Aſſeſſments, upon all and every the In- 
habitants, Owners, and Occupiers of Lands, Houſes, Tenements, and Heredita- 
ments, or any perſonal Eſtate uſually rateable to the Poor, within any ſuch Pariſh, 
Townſhip or Hamlet, &c. ſhall be made, levied, collected, and allowed, by ſuch 
Perſon and Perſons, and in ſuch a Manner as the ſaid fuſtices by their Order at 
fuch Sinus ſhall direct and appoint in that Behalf : Aud the Money thereby 
raiſed ſhall be 1mployed and accounted for, according to the Order and Dire&tons 
of the ſaid Juſtices, for and towards the Amending, Repairing, Paving, Cleanſing 
and Supporting ſuch Highways, Cauſcys, and Bridges, from time to Time, as Need 

hall require, and the ſaid Aſſeſſments ſhall be levied by Diſtreſs and Sale of Goods 

on Non- Payment upon Demand, &c. Provided that no ſuch Aſſeſſment or Aſſeſſ- | 

ments to be made in any one Year, ſhall exceed the Rate of Six-pence in the Pound = 
of the yearly Value of any Lands, Houſes, Tenements and Hereditaments, ſo aſjeſ= 
ſed, nor the Rate of Six-pence for twenty Poumds in perſonal Eſtate, 

Se. 21. And it is further enacted, by the above mentioned Statute of 
76 8 W.3. 29. Par. 4. That if any Inſhip, Liberty, Precinct, or Vill, that 
uſes to repair their own Highways, ſhall have levied the Rate of Six+pence in the 
Pound, and imployed the ſame towards the Repair of the Highways, and yet the 
ſaid Highways are not ſufficiently repaired, in ſuch Caſes it ſhall be lawful fur 
the Juſtices of the Peace at their ſpecial Seſſions to be held every four Months, 
for the Conſideration of the Highways, to order the whole Pariſh to contribute to 

the Repairing thereof. 

Sect. 22, It is recited by 3 & 4 W. & M.12, That divers Pariſhes and 
Townſhips, having not any Gravel-Stones, Quarries, nor any other Materials fit- 
ting or convenient for the Amending or Repairing of the Highways within the 
ſaid Pariſhes and Townſhips, the Surveyors of the Highways of ſuch Pariſhes and 
Townſhips, had been forced to lay out their own Money for the Buying of ſuch Ma- 
teria s as were neceſſary for that Purpoſe, and yet had no Remedy by any Law 
then in Force for a Reimburſement of ſuch Expences ; and thereupon it is en- 
acted, That upon Notice given by the Surveyor or Surveyors of the Highways to 
the Juſtices of the Peace at their ſpecial Seffions, and Oath made of what Sum 
or Sums of Money, he or they have or hath jo laid out and expended, upon Amen- 
ding and Repairing of the ſaid Highways, the Juſtices of Peace, or any two of 
them, at their ſpecial Seſſions, may by Warrant under their Hands and Seats 
cauſe an equal Rate to be made for the Re-imburſing the ſaid Surveyor or Sur- 
veyors, the Monies by him or them laid out as aforeſaid, upon all the Inhabitants 
of fuch Pariſh or Townſhip where ſuch Monies are expended, according to the 
Rules and Methods preſcribed by 4.3 El. 2. which Rate being confirmed and al- 

lowed by the ſaid Juſtices in their ſpecial Seſſions, ſhall be collected and gathered 
by the ſaid Surveyor or Surveyors of the Highways ; and if any Perſon or Per- 
ſons refuſe to pay the Monies ſo aſſeſſed on him to them, that then the ſame fs 
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The King a- 
gainſt the In- 
habitants of 
Newton in 
Cheſhire. 
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be levied by the ſaid Surveyors by Diſtreſs and ſale of the Goods and Chattel; 
of the Perſons ſo refuſing, rendring to the Party the Overplus, reaſonable Charges 
for making the ſaid Diſtreſs firſt to be deducted. If the Juſtices refuſe to make 
ſuch a Rate, they are compellable by Mandamus from the King's Bench, on Affi- 
davit of the Monies having been laid out; and the Mandamus ſhall be directed 
to the Fuſtices of the County, and ferved on thoſe of the privy Seſſions. 

Sect. 23. As to the third Point., v;/z, What other Proviſions have been 
made to this purpoſe, it is enacted by the ſaid Statute of 3 & 4 V. & M. 12, 
That no Fine, Iſſue, Penalty, or Forfeiture, for not repairing any Highway ſhall = 
be returned into the Court of Excchequer, or other Court, but ſhall be levied and 
paid into the Hands of the Surveyors of the Pariſh or Place, to be applied to- 


wards the Repair and Amendment of ſuch Highway ; and that if any Fine, Pe- 


a See the pre- 
cedent Se- 
Eton, 


nalty, or Forfeiture, impoſed on any Pariſh or Place, for not repairing the High- 
ways, ſhall hereafter be levied on any one or more, of the Inhabitants of ſuch 
Pariſh or Place, that then ſuch Inbabitant or Inhabitants ſhall make his or their 
Complaint to the Juſtices of the Peace at their ſpecial Seſſions, and the ſaid Fu- 
ſlices, or any two of them, are by the ſaid Statute impowered and authorized by 
Warrant under their Hands and Seals, to cauſe a Rate to be made, according to 
the Form and Manner aforeſaid, for the Reimburſing ſuch Inhabitant or Inbabi- 
tants the Money ſo levied on him or them, as aforeſaid, which Rate fo made, and 
confirmed by two Juſtices, as aforeſard, ſhall be collected, and levied by the Sur- 
veyor or Surveyors of the Highways of ſuch Pariſh or Place fo preſented or in- 
dicted, as aforeſaid, and the ſaid Surveyor or Surveyors ſball within one Month 
next after the Making and Confirming the Rate aforeſaid, pay unto the Inbabi- 
tant or Inhabitants, ſuch Money ſo levied on him or them, as aforeſaid. 

Sect. 24. Alſo the later Statutes which have impoſed any Penalties on 
Surveyors of the Highways, or others, for any Offences relating to the 
Highways, have generally ordained that the Whole, or Part thereof, ſhall 
be applied to the Repairs of the Highways of the Place wherein the Of- 
fence ſhall be committed, as will more fully appear in the ſubſequent Part 


of this Chapter. 


Sect. 25. As to the fourth Point, vix. In what Manner the Profits of 


| Lands ſettled in Truſt for the Repairs of the Highways ſhall be employed, 


it is enacted by the above mentioned Statute of 22 Car. 2. 12. Par. 2. That 
where any Lands have been, or ſhall be given for the Maintenance of Cauſeys, 
Pavements, Highways and Bridges, all ſuch Perſons that are, or ſhall be, en- 


feoffed, or truſted with any ſuch Lands, ſhall let them to farm at the moſt im- 


proved yearly Value without Fine; and that the Juſtices of Peace in their open 
Seffions ſhall enquire by ſuch Ways and Means as they think fitting, into the Va- 
lue of all ſuch Lands ſo given, or to be given, and order the Improvement and 


Imployment of the Rents and Profits thereof, according to the Will and Di- 


rection of the Donor of ſuch Lands, if they find that the Perſons ſo intruſted, 
have been negligent or faulty in the Performance of their Truſt, (except ſuch 
Lands have been given to the Uſes aforeſaid, to any College or Hall in either of 
the Univerſities of this Kingdom, which have Viſitors of their own), any Law, 
Statute, Uſage, or Cuſtom, to the contrary notwithſtanding, 

Sect. 26. As to the third general Head of this Chapter, 9/2. In what 
Manner the Highway is to be enlarged, it is enacted by 13 Ed. 1. Stat. 2. com- 
monly called the Statute of Mincheſter, Chap. 5. That Highways leading from 
one Market-Town to another ſhall be enlarged, ſo that there be neither Dyke, Tree, 
nor Buſh, whereby a Man may lurk to do Hurt, within two hundred Feat of 
the one Side, and two hundred Foot of the other Side of the Way: So that the 
Statute ſhall not extend to Aſhes, nor unto great Trees, &c. and if by Default 


of the Lord that will not avoid the Dyke, Underwood, or Buſhes, in the Manner 
| aforeſaid 


Chap. 76. NN. uſances relating to Highways. 


aforeſaid, any Robberies be done eren, the Lord ſhall be anſiverable for the 
Felony," and if Murder be done, the Lord ſhall make a Fine at the King's Plea- 
ſure : And if the Lord be not able to fell the Underwoods, the Country ſhall aid 


« 


per- caſe a Park be taken f om the Highway, it is requifite that the Lord ſhall 
ſet bis Park the Space of 1wo hundred Foot from the Highways, as before is ſaid, 
or that he make ſuch a Wall, Dyke, or Heage, that Offenders may not paſs nor 
return to do Evil. | 
Sect. 27, Alſo it is enacted by the above mentioned Statute of 3 & 4 . 
& M. 12 That the Surveyors of the Highways ſhall make every Cartway 
leading to any Market-Town, eight Foot wide at the leaſt, and as near as 
may be, even and level. 2 CO 5 
Seck. 28. And it is farther enacted and declared by the ſame Statute, 
That no Hor ſe-Cauſey, or Cauſey for Horſes, travelling upon, or in any publick 
Highway, be leſs or under three Foot in Breadth, „ 

Sect. 29. Alſo it is enacted by 8 & 9 V. 3. 15. That the Juſtices of the 


Part of them, being five at the leaſt, at their Quarter-Seſſions, ſhall have Power 
to inlarge or widen any Highways in their reſpective Counties, Ridings, Divi- 
ions, Liberties, or Places, ſo that the Ground to be taken into the ſaid Highways 
do not exceed eight Yards in Breadth, and that the ſaid Power do not extend to 
pull down any Houſe, or to take away the Ground of any Garden, Orchard, Court, 
or Yard : And for the Satigfaction of the Perſons who are Owners of, or may 
be intereſted in, the ſaid Ground that ſhall be laid into the ſaid Highways, the 
ſaid Juſtices are by the ſaid Statute impowered to impanel a Jury before them, 
and to adminiſter an Oath to the ſaid Jury, That they will aſſeſs ſuch Damages 


the ſaid Ground, for their reſpective Intereſts, as they ſhall think reaſonable, not 
exceeding five and twenty Years Purchaſe for Lands ſo laid out, and likewiſe 
ſuch Recompence as they ſhall think reaſonable for the making of a new Ditch and 
Fence to that fide of the Highway that ſhall be ſo enlarged, and alſo Sati faction 
to any Perſon that may be otherwiſe injured by the enlarging of the ſaid High- 
ways : And upon Payment of the ſaid Money ſo awarded, or leaving it in the 
Hands of the Clerk of the Peace of the reſpective County for the Uſe of the Owner, 
or of others intereſted in the ſaid Ground, the intereſt of the ſaid Perſons ſhall 
be for ever diveſted out of them, and the Ground that ſhall be laid into any 
Highway by Virtue of the ſaid Af, ſhall be eſteemed a publick Highway to all In- 
tents and Purpoſes whatſoever ; and the ſaid Fuſtices ſhall have Power to order 
one or more Aſſeſſment or Aſſeſſments to be made, levied or collected, upon all and 
every the Inhabitants, Owners, or Occupiers of Lands, Houſes, Tenements or 
Hereditaments, in their reſpective Pariſhes or Places that ought to repair the ſame, 
to ſuch Perſon or Perſons, and in ſuch Manner as the ſaid Juſtices at ſuch Seſ- 


accounted for, according to the Order and Direction of the ſaid Fuſtices, for and 
towards the Purchaſing of the Land to enlarge the ſaid Highways, and for the 
Making the ſaid Ditches and Fences : And the ſaid Afſieſſments ſhall, by Order of 
the ſaid Juſtices, be levied by the Overſeers of the Highways, by Diſtreſs and Sale 
of the Goods of Perſons ſo aſſeſſed, not paying the ſame within ten Days after De- 
mand, rendring the Overplus of the Value of the Goods ſo diſtrained to the 
Owner and Owners thererof (the neceſſary Charges being firſt dedufted), 
Sef. 30. But it is provided by the ſaid Statute, That no ſuch Aſſeſſment 
or Aſſeſſments made in any one Year, for enlarging of Highways, ſhall exceed 
the Rate of Six-pence in the Pound of the yearly Income of any Lands, Houſes, 


elite 


him therein. And the King willeth, that in his Demean Lands and Woods within 
his Foreſt, and without, the Ways ſhall be enlarged, as before is ſaid. And if 


Peace of any County, City, Riding, Divifion, Liberty, or Place, or the major 


to be given, and Recompence to be made to the Owners and others interefled in 


ons ſhall direct and appoint ; and the Money thereby raiſed ſhall be employed and 
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Tenements, and Hereditaments, nor the Rate of Six-pence in the Pound for 
perſonal Eſtates. | 
Sect. 31. Alſo it is farther enacted by the ſaid Statute, That the Ju/lices 
of Peace at their Quarter-Seffions, at the Requeſt of any Perſon, for the put- 
ting in Execution the Powers contained in the faid A for enlarging of 
Highways, ſhall iſſue out their Precepts to the Owner or Owners of Ground, 
or others intereſted in the ſame, that are. to be laid into the ſaid Highways, 
to appear the next Quarter-Seſfſions, or ſhew Cauſe why the ſaid Highways 
ſhould not be enlarged. | 
Sect. 32. And it is farther enacted, That if any Order or Decree ſhall be 
made by the ſaid Juſtices for the laying out of Ground for the Enlarging of 
Highways, the owners or Proprietors of the ſaid Ground ſhall have free Liberty, 
within eight Months after ſuch Order, to cut down any Wood or Timber growing 
upon the ſaid Ground, or upon the Neglect thereof, that the ſame ſhall be ſold by 
Order of the ſaid Fuſtices, and the Owners of ſuch Wood or Timber ſhall receive © 
the full of what ſhall be made thereof, the Charges being firſt deducted. 
Sect. 33. And it is farther enacted, That any Per ſon grieved by the Order 
or Decree of the ſaid Fuſtices may appeal to the Judges of Aſſize at the next 
Alſjize only to be held for the County where ſuch Decree or Order ſhall be made, 
and any of the ſaid Judges are by the ſaid Statute impowered to examine, af 
firm, or reverſe the ſaid former Order and Decree, as in Judgment they ſhall 
think fit, and if affirmed, to award Coſts againſt ſuch Appellants for their Vexa- 
tion and Delay, and to cauſe the ſame to be levied by Diſtreſs and Sale of the 
Appellant's Goods, rendring the Overplus to the ſaid Appellants. 
Sec. 34. And it is farther enacted by the faid Statute, That where any 
common Highway ſhall be inclgſed after a Writ of Ad quod damnum 7fued, 
and Inqui tion thereupon taken, any Perſon grieved by ſuch Incloſure, may make 
his Appeal to the Quarter-Seſfions of the County to be held next after ſuch 
Inquiition taken, which ſhall finally hear and determine ſuch Appeal; and if no 
fuch Appeal be made, then the ſaid Inquiſition and Return entred and recorded 
by the Clerk of the Peace of ſuch County at the Quarter=Seſſions, ſhall be fur 
ever afterwards binding to all Perſons whatſoever. 
Sed, 35. As to the fourth general Head of this Chapter, viz. In what 
Manner the Surveyors of the Highways ſhall be appointed, it is enacted by 
 3& 4 Will. & Mar. 12. That upon the fix and twentieth Day of December 
zn every Year, unleſs that Day be Sunday, and then on the ſeven and twentieth, 
the Conſtables, Headboroughs, Tithing-men, Church-wardens, Surveyor or Sur- 
weyors of the Highways and Inhabitants, in every Pariſh, ſhall afſemble together, 
and the major Part of them as are ſo aſſembled, ſhall make a liſt of the Names 
of a competent Number of the Inhabitants in their Pariſh, who have an Eſtate 
in Lands, Tenements, or Hereditaments, in their own Right, or their Wives, 
of the Value of ten Pounds by the Year, or a perſonal Eflate of the Value f 
one hundred Pounds, or are Occupiers or Tenants of Houſes, Lands, Tenements, 
or Hereditaments, of the Yearly Value of thirty Pounds, if any ſuch there be; 
or if there be no ſuch Perſons in the Pariſh, then the ſaid Lill to be of the moſt 
ſuffi. tent Inhabitants of ſuch Pariſh, and ſhall return ſuch Lift unto two or more 
of the Juſtices of the Peace in or near the Diviſion of the County in which their 
Pariſh hes, at a ſpecial Seſſions to be held for that Purpoſe within the ſaid Di- 
von, on the third Day of January next following, unleſs it ſhall happen on 4 
Sunday, and then to be the fourth of the ſame Month, or within fifteen Days after ; 
for which Purpoſe the ſaid Juſtices are required to hold a ſpecial Seffims at ſome 
Place within the Diviſion where that Pariſh lies, and to give Notice of the 
Time and Place where they intend to hold the ſame, to the Conſtables, Hradbo- 
roughs, Tithingmen, Churchwardens, and Surveyors of the Highways. of 72 
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Pariſh within the ſaid Diviſion, at leaſt ten Days before the Holding of the aid 
Selſions; and the ſaid Juſtices jha.l then and there, out of the ſaid Liſts, ac- 
cording to their Diſcretion, and the Largeneſs of the Pariſh, by Warrant under 
their Hands and Seals, nominate aud «ppoint one, tuo, or more, as they ſhall 
think fit, and approve of, being of like Sufficiency as aforeſaid, to be Surveyor or 
Surveyors of the Highways of every Pariſh within the Divihon, or for any Ham- 
let, Precinct, Liberty, Tithing or Town, of and in the ſame Diviſion, for the 
Near enſuing ; which Nomination and Appointment ſhall by the Conſtables, Head- 
boroughs, Tithingmen, or Surveyors of the Highways for the Time being, or ſome 
of them, be notified to the Perſon or Perſons ſo nominated, choſen, and appointed, 
by the ſaid Juſtices within fix Days after ſuch Nomination, by ſerving him or 
them with the ſaid Warrant or Warrants, or by leaving the ſame, or a true Copy 
thereof, at his or their Houſes or uſual Places of abode ; and from thenceforth 
the Perſon or Perſons ſo nominated and appointed, ſhall be Surveyor or Surveyors 
of the Highways, for the Pariſh, Town, Village, Hamlet, Precinct, or Tithing, 

:r which he ſhall have been ſo nominated, choſen, and appointed for the Year en- 

ſung, and ſhall take upon him and them reſpectively and duly execute the ſaid 
Office according to the former Laws made concerning the Highways, and the ſaid 
; and if the ſaid Perſons jo nominated and ſerved with the faid Warrant 
ſhall refuſe, or neglect ſo to do, he or they ſo refuſing or neglecting ſhall for feit 
the Sum of five Pounds, to be levied on his or their Goods and Chattels, by Di- 
ftreſs and Sale of the ſame, by Warrant under the Hand and Seal of two or more 
Juſtices of the Peace of the ſame Diviſion, or in Default thereof any neighbour- 


are required to make upon Information of any one credible Witneſs upon Oath ; 
the one Motety of which Forfeiture ſhall go to him that ſhall inform, and the other 
Moiety for and towards the Repair of the Highways of the ſame Pariſh, rendring 
the Overplus to the Party whoſe Goods ſhall be diſtrained, the Charges of the Di- 
flreſs and Sale being firſt deducted; and in Caſe of ſuch Neglect or Refuſal, the 
aid Fuſtices are impowered to nominate and appoint ſome other fit Perſon or 
Perſons to perform the ſaid Office, who upon like Notice of ſuch Nomination 
and Appoirtment, ſhall take upon him or them, and duly execute the ſaid Of- 


ive Pounds, to be levied and diſpoſed of as aforeſaid ; and if the Conſtables, 
Headboroughs, Tithingmen, Church-wardens, and Surveyor or Surveyors of 
the Highways of any Pariſh, Town, Liberty or Precinct, or ſome of them, 
ſhall not return the ſaid Lift of Names in ſuch Manner, as in this Act is di- 
refed, every of them ſo neglecting ſhall forfeit the Sum of twenty Shillings, 
to be levied in the Manner, and imployed to the Uſes aforeſaid. 

Sect. 36. And it is farther enacted by the ſaid Statute of 3 & 4 V. & M. 
12. That if any Juſtice of the Peace ſhall neglef or refuſe to do what is re- 


of ſhall go to the Perſon that ſhall ſue for the ſame, the other Moiety to be em- 
ployed in the Repairs of the Highways of the Pariſh where the Perſon who 
fall ſue for the ſame inhabits, to be recovered in any of the King's Courts of 
Record, by Action of Debt, &c. 85 0 3 
Sect. 37. As to the fifth general Head of this Chapter, vis. In what 
Manner the Surveyors of the Highways ought to execute their Office, it 
is enacted by the ſaid Statute of 3 & 4 V. & M. 12. That every Surveyor 
of the Highways, appointed as by the ſaid Act is directed, ſhall within fourteen 
Days next after the firſt Acceptance of the ſaid Office, and fo from Time to Time 
every four Months, during bis being Surveyor, take a View of all the Roads, 
common Highways, Water-Courſes, Bridges, Cauſeys, and Pavements within the 
Pariſh, Town, Village, Hamlet, Precin#, or Tithing for which he is appointed 
RD H h h Surveyor, 


ing Juſtices of the Peace jor the ſaid County, which Warrant the ſaid Juſtices 


fice ; and if he or they neglect or refuſe ſo to do, ſhall forfeit the Iike Sum of 


quired of him by the ſaid Act, he ſhall forfeit five Pounds, one Moiety where- 
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for the Uſe aforeſaid, in the ſeveral Grounds of any Perſon or Perſons being 
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Surveyor, that are to be repaired by the ſaid Pariſh, &c. and ſhall make a Pre- 
ſentment upon Oath, in what State and Condition he finds the fame, to ſome Fu- 
ftices of the Peace of the ſame Diviſion, if then refident there, otherwiſe to ſome 
neighbouring Fuſtice of the Peace for the ſaid County, and in Default thereof ſhall 
incur the Penalty aforeſaid, as if he or they had refuſed or neglected to accept 
and execute the ſaid Office, unleſs he ſhall have ſome reaſonable Excuſe for omit- 
ting the ſame, to be allowed of by two Fuſtices of the Peace of the ſame Divi- 
fron, &c. And what Defaults and Annoyances they ſhall find in any of the ſaid 
Highways, &c. they ſhall from Time to Time, the next Sunday immediately after 
Sermon, give publick Notice of the ſame in the Pariſh Church, and if the ſame 
ſhall not be removed, repaired, and amended within thirty Days after ſuch 
Notice given, that then the ſaid Surveyor or Surveyors ſhall within thirty 
Days remove, repair, and amend the ſame, and diſpoſe of the ſame Annoy- 
ances, to and for the Repair of the ſaid Highways ; and the ſaid Surveyor or 
Sarveyers ſhall be re-imburſed what Charges and Expences they ſhall be at in 
fo doing by the Parties who ſhould have done the ſame ; and in Caſe the ſaid 
Parties ſhall upon Demand refuſe or negle& to pay the ſaid Surveyors their ſaid 
Charges, then the ſaid Surveyors ſhall apply themſelves to any Juſtice of the 
Peace within the Diviſion of the County wherein ſuch Highway 1s, and in De- 
fault thereof to any neighbouring Juſtice for the ſaid County, and upon his or 
their making Oath before ſuch Juſtice of the Notice to the Defaulter in manner 
eforeſaid, the ſaid Surveyors ſhall be repaid all ſuch their Charges as ſhall be 
ellowed to be reaſonable by the ſaid Juſtice, to be levied in Manner aforeſaid, 

Sect. 38. Alſo it is enacted by the above mentioned Statute of 22 Car. 2. 

12. Par, 12. That the Surveyors ſhall appoint fix Days for the providing Stones 
Gravel, and other Materials, for the Amendment of, and for working in the 
Highways, having reſpect to the Seaſon of the Year, and the Weather, and 
giving Notice publickly ſome convenient Time before the ſeveral Days ; at 

ohich Days all Perſons liable to the faid Work, ſhall attend and work accord- 
ingly : And the ſaid Surveyors, &c. ſhall make Return of the Defaulters, within 
one Month after every Default made, to ſome neighbouring Fuſtice of the Peace of 
the ſame County ; and the ſaid Juſtice ſhall preſent the ſame at the Quarter-Seſ- 
ions of the Peace held next after ſuch Return made unto him; and the Offen- 
ders ſhall reſpefively incur the ſame Forfeiture, Pains and Penalties, in flicted 
and appointed by the Laws then in Force for the Amending of the Highways, 
And it has been adjudged, that the Juſtices ought to fix the Particular Days, 
and not generally to appoint fix Days between ſuch and ſuch a Day, | 
Sect. 39. It is enacted by 5 El. 13. That it ſball be lawful for the Sur- 
wveyors of the Highways, for the better Reparation of the Ways, within their ſeveral 
Limits (if it ſhall be ſo to them thought neceſſary) to take or carry away of the 
Rubbiſh or ſinalleſ broken Stones of any Quarry or Quarries lying and being 
within the Pariſh where they ſhall be Surveyors, without Licence, Controlment, or 
Impeachment of the Owner, ſo much as by their Diſcretions ſhall be deemed ne- 
ceſſary for the Amendment of the ſaid Ways: and that for the Fault of any 
Quarry not being within their ſaid Pariſh or Limits, or in Default of Rubbiſh 
not to be found in any ſuch Quarry, it ſhall be lawful for every ſuch Surveyor, 


DB * 
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within the Pariſh and Limits where they ſhall be Surveyors, and nigh adioining 
to the Way wherein ſuch Reparations ſhall be thought neceſſary to be made, and 
wherein Gravel, Sand or Cinders is likely to be found, to dig or cauſe to be 
digged for Gravel, Sand or Cinders, and likewiſe to gather Stones lying upon 
any Lands or Grounds within the Pariſh, and meet to be uſed to ſuch Purpoſe, 
and thereof to take and carry away ſo much as ſhall be by them thought neceſſary 
to be employed in the Amendment of the ſaid Highways, 5 
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Self. 40. But it is provided by the faid Statute, Par, 4. That it ſhall not 
be lawful to any ſuch Superviſor by Virtue of the ſaid Af to cauſe any Rub- 
biſh to be digged out of any Quarry or Quarries, but only ſhall extend to ſuch 


Quarry or Qyarries, or other voiſe by bis or their Licence and Commandment ; 
nor ſhall not extend to give Authority to any Superviſor to dig or cauſe to be 
digged, any Gravel, Sand, or Cinders in the Houſe, Garden, Orchard, or Mea- 
dow of any Perſon, nor that it ſhall be lawful to any ſuch Superviſor to cauſe 
any more Pits to be digged for Gravel in any ſeveral and incloſed Ground than 
one only; and that the ſame Pit or Hole jo digged for Gravel, as is aforeſaid, 
hall not by any Way be in Breadth or Length, above ten Yards vver at the 
moſt : And that every ſuch Superviſor as ſhall cauſe any ſuch Pit to be made 
and digged for Gravel, Sand, or Cinders, as is aboveſaid, ſhall within one 
Month. next after ſuch Digging or Pit made, cauſe the fame to br filled and 
flopped up with Earth, at the Coſts and Charges of the Pariſhioners ; upon 
Pain to forfeit to the Owner or Owners of the Soil wherein any ſuch Pit ſhall 
be made and digged, for every Default five Marks, to be recovered by Action of 
| Debt 5 &c. | | 

3 Sect. 41. And it is farther enacted by the ſame Statute, Par. 6, That every 
= Superviſor ſhall within the Limits where he ſhall be Superviſor, have Autho- 
I rity to turn a Water-Courſe, or Spring of Water, being in any Highway, into 
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faid Ways, in ſuch Manner as by the ſaid Superviſors ſhall be thought meeteſt. 


Par. 7. That where any Soil hath been caſt into the common Highway, or com- 
mon faring Way, that there is a Bank between the ſaid Way and the Ditch, 
it ſhall be lawful for the ſaid Surveyors, &c. to make Sluces or other Devices 
by their Diſcretions, to convey the Water out of the ſaid Way into the Ditch 
8 any Law, Right, Intereſt, or Uſage, to the contrary notwithRanding. = 

b Sect 43. And it is farther enacted by the ſaid Statute of 3 & 4 V. & 
3 M. 12. That it ſhall be lawful for the ſaid Surveyors, where the Ditches and 
| Drains already made are not ſufficient to carry off the Water that lies upon the 
Highways, to make new Ditches and Drains in and through the Lands next 
adjoining to the ſaid Highways, and keep them ſcoured, cleanſed, and open, 
and come upon any of the Lands with their Workmen for ſo doing. 

Sed, 44. Alſo it is enacted by the above mentioned Statute of El. 13. 
Par, 8. That every Surveyor for the Time being, ſhall within one Month next 
after Default or Offence made by any Perſon, contrary to the Proviſion and 
true Meaning of either of the ſaid Statutes of 2 & 3 Ph, & Mar. 8. or 5 El. 
13. preſent every ſuch Default or Offence, io the next Fuſlice of Peace for 
the Time being, under pain of forty Sbillings. 

Se. 45, And it is enacted by the ſaid Statute of 22 Car. 2. 12. Par. 1. 
That all Conſtables and Surveyors of the Highways, from Time to Time du- 
ring their Continuance in their Offices, ſhall cauſe the ſeveral Acts of Parlia- 
ment then in Force, touching the Repairing the Highways, to be put in Execu- 
lion, and the Penalties thereby impoſed to be levied and diſpoſed of, as by the 
aid ſeveral Aﬀs is directed: And every Conſtable or Surveyor of the Highways 
 rejufmg or neglecting to put the ſaid Ads in Execution, or wilfully ſuffering 
any Waggons or Carts to paſs through their reſpective Limits with more Cattle, 


forty Shillings, &c. 

Sect. 46. And it is farther enacted by the ſaid Statute of 3 & 4 V. & 
NM. 12. That the Juſtices of the Peare of every County ſhall, in their reſpec- 
live Divifions once in four Months, hold a ſpecial Seſſions, and (hall thereunto 


ſummon 


| Rubbiſh as ſhall be found there ready digged by the Owner or Owners of the ſaid 


any Ditch of the ſeveral Ground of any Perſon whatſoever next adjoining to the 


Se. 42. Alſo it is enacted by the above mentioned Statute of 18 E/. 10. 


or in other Manner, than by Law is allowed, ſhall incur the like Penalty of 
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mmon all the Surveyors of the Highways within that Diviſion to come before 
them, and ſhall give them a Charge to do their Duty, and declare to them what 
they are obliged to do by Virtue of that, or any former Act; after which the ſaid 


Surveyors ſhall make a Preſentment unto them upon Oath of the State and Condi- 


tion of the Highways within their reſpective Pariſhes, Towns, Hamlets, &c. and 
what Offences and Negletts any are guilty of, contrary to the Meaning of any 
- Statute made concerning the Highways, or any thing relating thereunto : And 
before any ſuch Surveyor ſhall go out ,, or be diſcharged from bis Office, he ſhall 
at ſome ſuch ſpecial Seſſions, give an Account upon Oath of all Money that hath 
come to his Hands, which ought to be employed in amending of the Highways, 
and how he hath diſpoſed of the ſame; and in caſe any Moneys ſhall remain in 
| his Hands, he ſhall deliver the ſame to the Surveyors of the Highways, that ſhall 
ſerve for the ſame Pariſh, Town, or Hamlet, &c. for the Tear enſuing, and in 
| caſe of Failure, to forfeit the double Value of what ſhall be adjudged to be in 
his Hands, by the ſaid Fuſtices, &c. 


Se. 47. And it is enacted by 6 Anne 29. That if any Surveyor ſlall 


neglect to put either that or any former Law for repairing Highways in Execu- 
tion, he ſhall forfeit five Pounds, to be levied by Diſtreſs, &c. by Warrant of 
one Juſtice of the Peace, | . 


As to the ſixth general Head of this Chapter, viz. What ſhall be ſaid to be 
a Nuſance to the Highway, I ſhall conſider : 


1. What ſhall be ſaid to be ſuch a N uſance at Common Law. 
2. What by Statute, 


Kitch. 34, 35+ Fe#. 48. As to the fiſt Point, there is no Doubt but that all Injuries 
whatſoever to any Highway, as by digging a Ditch, or making a Hedge 
_ overthwart it, or laying Logs of Timber in it, or by doing any other Act, 
which will render it leſs commodious to the King's People, are publick Nu- 

ſances at Common Law. . 
2 Rol. ab. Sec. 49. Alſo it ſeemeth to be clear, That it is no Excuſe for one who 
* B. 265. layeth ſuch Logs in the Highway that he laid them only here and there, ſo 
Sa that the People might have a Paſſage by Windings and Turnings through the 
Logs: Yet it is ſaid to be no Nuſance for the Inhabitants of a Town to un- 
2 Rol. Ab. Jade Billets, &c. in the Street before their Houſes, by reaſon of the Neceſſity 


137. B. 2, z. . | 
57. H. 23. of the Caſe, unleſs they ſuffer them to continue there an unreaſonable Time, 


after they are unloaded, 


Sect. 5o. There is no Doubt but that it is a Nuſance at Common Law 


ſance to the Highway by Statute; not only all the above mentioned Nu- 
ſances, which are ſuch at Common Law, are eſteemed alſo Nuſances by Sta- 
tute, but there is alſo one particular Nuſance which is made ſuch by Statute, 
+ Geo, 1,1 , and doth not ſeem to be taken Notice of by Common Law, and that is the 
Drawing of a travelling Carriage with mote than ſix Horſes in Length, the 
Permitting whereof hath occaſioned the Carrying of - ſuch exceſſive Loads 
in ſuch Carriage, that the Weight thereof hath in many Places rendered the 

Roads unpaſlable, 
Sec. 52. 
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As to the ſeventh general Head of his Chapter, wiz, How ſuch Nuſances 
are to be removed and puniſhed, I ſhall conſider the following Parti- 


culars: 


1. In what Order Hedges and Ditches, adjoining to the Highway, ought 
to be kept. 

2. How far all Trees and Buſhes are to be removed from the High- 

3. In what Manner all other Annoyances obſtructing the Highway are 9 
to be removed. | 

4. How far all Perſons are puniſhable for taking away Things made uſe 
of for the Benefit of the Highway, E 3 

5. How ſar they may be puniſhed for drawing a Carriage with more 
than five Horſes in Length | 


Sect. 52. As to the firſt Particular, viz. In what Order Hedges and gy, 5. 5. a. b. 
Ditches, adjoining to the Highway, ought to be kept; it is ſaid, That he Kitch. 34, 35. 
who hath Lands next adjoining to a Highway, is bound of common Right * = 
to ſcowr his Ditches ; but it is ſaid, That he who hath, Lands next adjoin- wy 
ing to ſuch Lands, is not bound by the Common Law ſo to do, without 
ſome ſpecial Preſcription for that purpoſe ; and perhaps it is the better Opi- 
nion, That he who hath Trees next adjoining to the Highway, and hang-8H. 7. 5.a.b, 
ing over it to the Annoyance of the People, is bound by the Common Law 
to lop the ſame ; and it ſeems clear, That any Perſon may juſtify the Lop- 
ping ſuch Trees, ſo far as to avoid the Nufance, | 
Scct. 53. However it is enacted by 5 El. 13. Par. 7. That the Hays, 
Fences, Dykes, or Hedges, next adjoining on either Side, to any High or Com- 
mon faring Way, ſhall from Time to Time be dyked, ſcowered, repaired, and 
kept lot, by the Oxoner or Owners of the Ground or Soil, which ſhall be in- 
cloſed with the ſaid Hays, Fences, Dykes, or Heages aforeſaid, &c. 
Sect. 54. And it is farther enacted by 18 El. 10. Par. 5. That whoever 
ſhall not repair, ditch, or ſcowr, any Hays, Fences, Ditches, or Hedges ad- 
joining to any Highway, or common faring Way, according to the true In- 
tent of the above mentioned Statute of 5 El. 13. Hall forfeit for every ſuch 
Offence ten Shillings, to be levied by the Survyors, &c. 
 Seft. 55. And it is farther enacted by 3 & 4 . & M. rz. F any Owner 
or Occupier of Lands next adjoining to any Highway, not twenty Foot broad, 
ſhall neglect to cleanſe or ſcowr their Ditches, Gutters and Drains, adjoining 
40 the ſaid Highways, or cauſe the Earth taken cut thereof to be carried a- 
way, and lay ſufficient Trunks, Tunnels or Bridges, where any Cartways are, 
into the ſaid Grounds for the Space of ten Days after Notice thereof given 
by a Surveyor, &c. every ſuch Offender ſhall forfeit five Shillings, &c. 
Sect. 56. And it is farther enacted by the ſaid Statute of 3& 4 V. & M. 
12. That the Poſſeſſors of the Land next adjoining to any Highways, where they 
are not twenty Foot broad, ſhall from Time to Time, and at all Times, keep 
their Hedges plaſht, cut, or pruned, ſo as no Tree, Buſh, or ſhard, ſhall flund 
or grow in ſucb Highway, nor Bough or Branch be ſuffered to hang over the 
fame or any Part thereof ; but the ſaid Hedges ſhall be kept cut and pared 
right up from the Roots, and not permitted in any fort to ſpread into or hang over 
the Highway, or any Part thereof, to the End that there may be a free and clear 
Paſſage for the Travellers, and all forts of Carriages loaden, without being any 
ways prejudiced or ob/trutted by any Hedges, Trees, Boughs, or Branches what- 
EDEN Iii ſoe ver, 
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ſeever; and that the Sun may Freely ſhine into the ſaid Ways, to dry and amend 


the ſame, | 

Sect. 57. Alſo it is farther enacted by the above mentioned Statute of 18 
El. 10. Par. 6. That every Occupier of Lands adjoining to the Grounds adjoin- 
ing to any highway, or common faring Way, where any Ditching or Scowring 
ſhould or ought to be, as aforeſaid, ſhall from Time to Time, as need ſhall re- 
quire, ditch and ſcour in his Grounds ſo adjoining, whereby the Water conveyed 
from the ſaid Highway, &c. over the Ground next adjoining, may have Paſ- 
ſage over ſuch next Ground ſo adjoining ; on Pain of Forfetture for every Time 
ſo offending, for every Rod not ſo ditched and ſcowered, twelve Pence. 

Sect. 58. As tothe ſecond Particular, viz. How far all Trees and Buſhes 
are to be removed from the Highway, it appears from the above mentioned 
Statute of Wincheſter, Chapter 5. That no ſmall Tree or Buſh, whereby a Man 
may lurk to do hurt, ought to be ſuffered to ſtand within two hundred Foot of 
either Side of a Highway leading from one Market-Town to another. | 

Sect. 59. And it is farther enacted by the ſaid Statute of 5 El. 13 Par. 7, 
That all Trees and Buſhes growing in the Highways, ſhall be cut down by the 


Owner or Owners of the Ground or Soil, &c. And it is alſo enacted by the ſaid 


Statute of 18 El. 10 Par. 7. That whoever ſhall not cut down, or keep low 
all Trees and Buſhes, growing in or next adjoining to any of the ſaid Ways, 
according to the intent of the abovementioned Statute of 5 El. 13. ſhall forfeit 
ten Shillings. 

Sec. 60. Alſo it is enacted by the ſaid Statute of 3 & 4 V. & M. 12. 
That no Tree, Buſb, or ſhrub ſhall be permitted to land or grow in any 


Highway not full twenty Foot broad, but the ſame ſhall be cut down, grubbed 
up, and carried away by the Owner or Owners of the Land or Soil, where the 
fame ſhall ſtand or grow, within ten Days after Notice to him or them given 


Ey the ſaid Surveyors, or any of them; on Pain to forfeit for every Neglect 
five Shillings, &c. | | | 
Sed. 61. As to the third Particular, vis. In what Manner all other 


Annoyances obſtructing the Highway are to be removed; it ſeems clear, 


1 Jon. 222. That by the Common Law any one may abate a Nuſance to a Highway, 
and to remove the Materials, but not convert them to his own Uſe, as hath 
Vide 4 A, z. more fully been ſhewn in the precedent Chapter; alſo it ſeemeth, That an 
17 Ed. 3.9.b. Heir may be indicted for continuing an Incroachment, or other Nuſance to a 
2 Rol, Ab. Highway, begun by his Anceſtor, becauſe ſuch a Continuance thereof a- 
137. B. 4. : | | | b 
142. K. I. mounts in the judgment of Law to a new Nuſance. 

; Se. 62. But the Common Law, not having been thought ſufficiently 
to have provided againſt Miſchiefs of that Kind, it was enacted by the above 
mentioned Statute of 18 El. 10. Par. 7. That no Perſon having any Ground 
adjoining to any Highway, or common faring Way leading to any Market- 
Town, ſhall caſt or ſcowr any Ditch, and throw or lay the Soil thereof into the 
Highway, and ſuffer it to lie there by the Space of fix Months, to the Annoy- 
ance of the ſaid Highway, or common faring Way; upon Pain of Forfeiture 
for every Load of Soil ſo caſt into the Highway, or common faring Way, in 
Ditebing or Scowring, twelve Pence: And that the Surveyors may make 

Sluces thro! Banks occaſioned by the caſting ſuch Soil into any Highway, &c. 
Se, 63. And it is farther enacted by the above mentioned Statute of 
3& 4W.& M. 12. That no Perſon ſhall lay in any Highway not twenty Foot 
broad, any Stone, Timber, Straw, Dung, or other Matter, whereby the ſame ſhall 
be any ways obſtructed or annoyed ; on Pain to forfeit for every ſuch Offence, five 
Shillings, &c. And it is farther enacted, That if any Timber, Stone, Hay, 
Straw, Stubble, or other Matter for the making of Dung, or on any other Pre- 
fence 


dE 
Wy 
Boot #7 
8 * EO 
ö 


* 4 DP EET IE RA ONE 
* ee * 
J ²˙ 1 
Ee 00 ͤÄ io. 
c EE, * 
UNI DIAS EN Lan ERP 7? 1 Loo $0 
LITE Ts * 9 TOES 5 


6 R 8 n COLE * 5 DIR 4 r 2 * yp a 7 * * un 8 
S 9 Knee EROS OED) 77 N * . 2 ö OR OTIS 8 r = IF, 9 2 r 3 — RN 
e * c e © JOY TA RES SFE Vr ä F Cds IP TRIS c 
/ A P(PP((P'P(IÿſkNEnnsg ß pp d : : ; 
$4 2 LS N 8 1 $0 PO TI Fes Ro n 0 . CBEST 79” OT hs EF 4 4 n ? » 
* . et (DE _ ROS ES Nas, NES e OS TEE SO ern au 3s „227 CR LE Fo Og EE 1 p 
9 e e Rs, AE RE on Of rt ods EA NR PEE > OY 88 . 


9 
8 
8 
a * 5 
N 


DO 
J 
2 Fr 


n 45 
r 9 
R 
BOO RITES S 
Dt ith IO 


8 
245 
2 
= 
2 
2 
2 
2 
5 
4 
* 


Chap. 76. Of Wuſances relating to Highways. : 23652 


tence whatſoever, ſhall be laid in any Highway, as aforeſaid, whereby the ſame 
ſhall be any ways obſtrudted or annoyed, the Owners or Poſſeſſors of the Lands 
next adjoining to the ſame, ſhall clear the ſaid Way by removing the ſaid Tim- 
ber, Stone, Hay, Straw, Dung, or other Matter, and have, take, and diſpoſe 
of the ſame to bis and their own Uſe ; and if any ſuch Owner or Occupier of 
Lands next adjoining to the ſaid Highways, ſhall negle& to clear the ſaid Ways 
of the ſaid Newſances, he ſhall forfeit five Shillings, &c. 
Secl. 64. As to the fourth Particular, v/z. How far all Perſons are pu- 
niſhable for taking away Things made uſe of for the Benefit of High- 
ways, it is enacted by the abovementioned Statute of 7 & 8 W. 3. 29. That 
every Perſon who ſhall pull up, cut down, or remove, any Poſt, Block, great 
Stone, Bank of Earth, or other Security, which was ſet up, placed and made, 
for ſecuring any Horſe or Foot Cauſey, in a publick Highway, from Waggons, 
Mains and Carts, ſhall upon Complaint to any Juſtice of the Peace of the 
Place or Diviſion where ſuch Offence ſhall be proved by the Oath of one cre- 
dible Witneſs, &c. forfeit twenty Shillings, one Motety thereof to the Sur- 
veyors, &c. and the other Moiety to him that fhall diſcover the ſame. 
Sect. 65, As to the fiſth Particular, viz. How far Perſons may be puniſhed 
for drawing a Carriage with more than five Horſes in Length, it is enacted 
by the above mentioned Statutes of 22 Car. 2. 12. Par, 6, 7. and 7 & 8 Will. 
3. 29. and alſo by 6 Anne, 29. and 9 Anne, 18. and 1 Geo. 1. c. 11, That 2 155 
no travelling Waggon, Wain, Cart, or Carriage, wherein any Burdens, Goods 1. e. "dons 
and Wares ſhall be carried and drawn (other than ſuch Carts and carriages as 
ſhall be imployed in or about Huſbandry and Manuring of Land, and in carry- 
ing of Hay, Straw, Corn unthraſhed, Chalk, Timber for ſhipping, Materials « i Geo. 1. 
for Building, Stones of all Sorts, or ſuch Ammunition or Artillery as ſhould be Stat. 2. e. 11. 
for the Service of his Majeſty, his Herrs or Succeſſors) ſhall at any one Time be 
drawn or go in any common or public Highway or Road, with above five 
Horſes, Oxen, or Beaſts in Length, (except ® only where ſuch frve Horſes ſhall ,,, _ 
not be ſufficient to draw ſuch Cart or Waggon up any ſtecp Hill, or out of any Aunz, | 3. 
foul Place, in which Caſe it ſhall be lawful to join any Horſes from another 
Cart or Waggon, then travelling that Read, with the conſent of the Owner or 
Driver of ſuch Cart or Waggon, to help ſuch inſufficient Horſes up ſuch Reep 
Hill, or out of ſuch foul Place) on Pain of © forfeiting five Pounds, one Moiety e 6 anne, 
to the Surveyor of the Highways of the Place where ſuch Offence ſhall be com- 
mitted, for the repairs of the ſaid Highways, and the other Moiely to him who 
ſhall diſcover and proſecute for the ſame ; to be levied by Diſtreſs of all cr any of 
the Horſes, Oxen, or Beaſts of any Perſon offending againſt the ſaid Statutes, 
_ which © Dijireſs may be made by any Perſon whatſoever, (without any Warrant « q anne, 18. 
as it ſeemeth from 9 Annz, 18.) And the Beaſts ſo diſirained are to be deli- 
vered forthwith to the Surveyor of the Highways, or other Pariſh Officer of the 
Place where the Offence ſhall be committed ; and if the ſame Penalty be not paid 
within three Days, the ſaid Surveyor or other Pariſh Officer may, by Warrant 
of one Juſlice of the Peace, ſell the ſaid Diſtreſs, and deliver the Money raiſed 
thereby to the ſaid Juſtice, who is to diſtribute the Penalties in the Manner 
above directed; rendring the overplus to the Owner, the Charges being firſt de- 
ducted; or if the Offender ſhall immediately pay the ſaid Penalty to the Perſon 
who ſhall make ſuch Diſireſs, or to the Surveyor, or other Pariſh Officer, where 
the Offence ſhall be committed; then the Perſon ſo receiving the ſame, call deli- 
ver it to the next Juſtice of the Peace, to be by him diſtributed, as aforeſaid, 
Provided that if any Perſon ſhall refuſe or negle& to carry any of the ſaid Bea?s 
by him fo diſtrained, to the Surveyor, or other Pariſh Officer, as aforeſaid, he 
Hall forfeit twenty Pounds, to be levied of his Goods by Warrant of one Juſtice. 
of the Peace, &c. And if any Surveyor, or other Pariſh Officer, ſhall refuſe or 
. | neglect 
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way, are to be proceeded againſt, it is enacted by the above mentioned Sta- 


che Ejireats indented of every ſeveral Pariſh that they ſhall deliver as is afare/ ao ; 
: I 


Of Wuſances relating to Highways, Bock I. 
neger. lo deliver any Sum of Monty, or Penalty by him received, to the faid' 


Yuſtice, he ſhall forfeit tiventy Pounds to be levied, &c. as aforeſaid. Addi- 
tions [100] 7... ng”, 3 
Seck. 66. And it is farther enacted by the ſaid Statute of 9 Aunc, 18. 
That if any Perſon employed 7 any Carrier, or other Perſon ſubjef to the 
Penalties mentioned in the ſaid Att, ſhall drive, or affiſt in the Driving « 
any travelling Waggon, &c. with more than fix Horſes, &c. the Perſon fo f. 
fending ſhall forfeit froe Pounds, to be levied and difpoſed of in ike Manner as 
the Forfeitures before mentioned are directed and appointed. 
Sec. 67. As to the eighth general Head of this Chapter, vg. In what 
Manner thoſe, who are charged with any Offence relating to the High- 


I 


tute of 2 & 3 Ph. & M. 8. That the Steward of every Leet may enquire by 
the Oaths of the Suitors of all Offences which ſhall be committed within the 
Leet, againſt every Article of the ſaid Statute, and to afſeſs ſuch Fines and 
Amerciaments for the ſame, as ſhall be thought meet by the ſaid Steward : And 
in default of ſuch Inquiry or Preſentment, the Quarter-Seſſtons of every Place 
may enquire of the ſame Offences which ſhall be committed within the Limits of 
their Commiſſion, and to aſſeſs ſuch Fines as they, or two of them, whereof one t9 
be of the Quorum, ſhall think meet : And the Steward of every Leet ſhall 
make Eſtreats indented of all the Fines, Forfeitures, and Amerciaments, for the 
Defaults preſented before him, and ſhall deliver the one Part theregf ſealed 
and ſigned by him to the Bailiff and High Conftable of every Hundred, Rape, 
Lathe, or Wapentake, wherein the Default ſhall be preſented, and the other 
Part to the Conſtable and Church-wardens of 'the Pariſh wherein the Defaults 
were made; the ſame to be yearly delivered within fix Weeks after the Fraſt of 
Michaelmas : And the Clerk of the Peace ſhall make the like Eſtreats indented Z 
of the Fines, &c. for the Defaults preſented before the Juſtices f the Peace, 3 
&c. The which Eſtreats ſhall be ſufficient Warrant to the ſaid Bailiff, or chief 3 
Conſtable to levy the ſaid Fines, &c. by way of Diſtreſs: And if no fufficient 
Diſtreſs can be found by the ſaid Bailiff or Chief Conſtable ; or if the ſaid Of 
fender ſhall obſtinately refuſe to pay the ſaid Fine, &c, and do not pay the ſame 
within twenty Days after a lawful Demand of the ſame by the ſaid Officer, be 
ſhall forfeit the double Sum that he ſhould before have paid. „ 
Sect. 68, And it is farther enacted by the ſaid Statute, That every of 
the ſaid Bathffs and Head Conſtables, ſhall at leaſt once every Year, betwixt 
the firſt day of March and the laſt Day of April, make a true Account and 
Payment of all ſuch Sums of Money, (to the Conſtable and Church-wardens f 
every Pariſh wherein the Offences were committed, or to tao of them) as be 
ſhall have collected upon any of the ſaid Eftates; on Pain of, to forfeit far 
every Time he ſhall not ſo do, forty Shillings, 5 
Sect. 69. And it is farther enacted by the ſaid Statute, That all Fines, &c. 
eohich [hall be due for any Offence againſt the Purview thereof, ſhall be to the 
Church-wardens of every Pariſh wherein the Offences ſhall be committed, to be 
beſtowed on the Highways in the ſaid Pariſhes: And the faidChurch-wardens ſhall 
bave Authority to call the ſaid Bailiff and Head Conſtable to account, before the 
Juſtices of Peace, or two of them, whereof one to be of the Quorum, by Bil. 
Information, or otherwiſe : The which Juſtices fhall have Authority to take the 
Said Account, and to commit the ſaid Bailiff and Head Conſtable to Priſon till he 
ſhall pay all ſuch Arrearages as ſhall be adjudged by the ſaid Juſtices: and every 
of the ſaid Baihffs and Head Conſtables upon their Accounts fhall have allowed 
for every Pound be ſhall colleft and pay, Eight-pence for bis own Pains, and 
Twelve-pence for the Fees of the Clerk of the Peace, or Steward of the Leet, for 
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And the Succeſſors of every Church. warden ſhall have the like Action of Account 
againſt their Predeceſſors, as is before appointed againſt the Bailiff. 

Sect. 70. And it is enacted by the above mentioned Statute of 5 El. 13. 
Par. 8. That every Surveyor (hall within one Month after any Default or 
Offence againſt the ſaid Statute of 2 & 3 Ph. & Mar. 8. or the ſaid Statute of 
5 El. 13. preſent every ſuch Offence to the next Fuſtice of Peace, on Pain to 


f forfeit, for every ſuch Offence in ſuch Sort not by him preſented, forty Shil- 
i lings: And that every ſuch Fuſtice of Peace to whom any ſuch Offence ſhall 
3 be ſo preſented, ſhall certify the ſame Preſentment at the next general County 
. Seſſions, on Pain to forfeit, for not certifying of every ſuch Preſentment of 
3 every ſuch Offence, five Pounds; and that the Juſtices of Peace of every 
Þ County, where the ſaid Offences ſhall be committed, may enquire thereof at their 
„ Quarter-Seſſions, and aſſeſs ſuch Fines for the ſame, as they or two of them, 
3 whereof one to be of the Quorum, ſhall think meet. | 
AF Sef. 71. And it is farther enacted by the ſaid Statute, Par. g. That every 
Y Juſtice of Peace may of his own proper Knowledge, in the open General Seſ- 
A frons, make Preſentment of any Highway not well and ſufficiently repaired and 9 
9 amended, or of any other Default or Offence, contrary to either of the ſaid Sta- 4 
A tutes of 2 & 3 Ph. & Mar. 8.or 5 El. 18. And that every Preſentment made by = 
4 any ſuch Juſtice of Peace upon his own Knowledge, as is aforeſaid, ſhall be as Þ 
3 good, and of the ſame Force, Strength and Effect in the Law, as if the ſame | 
Y had been preſented, found, and adjudged, by the Oath of twelve Men: And 9 
A that for every ſuch Default jo preſented, as is aforeſaid, the Juſtices of Peace 8 
. of the ſaid County ſhall immediately, at the ſaid General Sefſions, have Autho- 1 
rity to aſſeſs ſuch Fines, as to them, or two of them, whereof the one to be of 'Y 
4 the Quorum, ſhall be thought meet : Saving to every Perſon that ſhall be 1 
3 touched by any ſuch Preſentment his lawful Traverſe to the ſame Preſentment, 4 
as he might have upon any Inditment of Treſpaſs, or forcible Entry, by the = 
3 Laws of this Realm, before the making of this Statute. if 
Y Sect. 72. It hath been holden in the Expoſition. of this Clauſe, That Kellew. 34. 1 
I the Party againſt whom ſuch a Preſentment ſhall be made, cannot take B 46. 1 
3 any Traverſe to the Want of Repait of ſuch Highway; but it is agreed, | iff 
3 That he may plead that ſome other Perſon ought to repair the ſame, and A 
3 traverſe his own Obligation to do it. Neither can I ſee upon what Rea- i 
I ſon the former Opinion is grounded, that he cannot traverſe the Want of = 
3 Repair of ſuch Highway; for ſince the Statute expreſly /aves to every Per- 4 
1 ſon who ſhall be touched by any ſuch Preſentment, his lawful Traverſe to the 1 
3 ſame, as he might have to an Indiftment of Treſpaſs or forcible Entry; and x 
3 ſince it ſeems clear, That every Defendant to any ſuch Indictment may tra- 9 
3 verſe the whole Matter alledged againſt him, as hath been ſhewn more at 1 
3 large, Chap. 64. Sect. 58. why may he not as well have the ſame Benefit 4 
3 in the preſent Caſe? And though the Record of a Juſtice of Peace acting See Carth: A 
by Force of any Statute, as a Judge, be not traverſable; yet it ſeems hard ts Td OR 1 
3 i upra, ch. 64. = 
by ſuch a general Rule, to make any Record not traverſable, which by the Sect. 18. 1 
expreſs Words cf the Statute, which authorizes the making of it, is allow- '' 
ed to be traverſable : It is true indeed, That a Preſentment in a Court-Leet 5H: 7: Hig | I 
is not traverſable, unleſs it touch the Party's Freehold : But I do not ſee 3 1 
why ſuch a Preſentment in Purſuance of this Statute ſhould have the like 4 
Privilege fince the Statute hath no Mention of ſuch Preſentments in Courts- 'Y 
Leet, but gives the like Traverſe as is allowed by Law upon any Indictment 1 


of Treſpaſs, &c. _ 

Seck. 73. It is farther enacted by the ſaid Statute of 5 El. 13. Par. 10. 

Thatall ſuch Fines, &c. to be aſſeſſed by the ſaid General Seſſions, ſhall beeſtreat- 
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ed and levied in ſuch Manner, and imployed to ſuch Uſes and Intents, as in 
the ſaid Statute of 2 & 3 Phil. & Mar. are appointed. . 
Sect. 74. And it is farther enacted by the above mentioned Statute of 
18 El. 10. Par. 8. That all Fuſtices of Aſixe, Fuſtices of Oyer and Termi- 
ner, and Fuſtices of the Peace in their Seſſions, and Stewards of Leets in 
their Leets, ſhall hear and determine every Offence, Matter and Cauſe, that 
ſhall grow, come, or riſe, by Reaſon of the ſaid Statute, 
Seck. 75, Alſo it is enacted by the above mentioned Statute of 22 Car. 2, 
12, Par, 9. That if any Perſon ſhall fail in his reſpective Days Labour in every 
Year towards the Repairing of the Highways, or neglect to ſend his ręſpective 
Carriages, &c. required by Law; the Surveyors ought to make Complaint thereof 
to the next Juſtices of the Peace, who: ought upon Proof by Oath of one credi- 
ble Witneſs, to levy by Diſtreſs and Sale of Goods, &c. for every Day-La- 
bourer failing, as is aforeſaid, one Shilling and fix Pence; for every Man 
and Horſe that ſhall make Default, three Shillings ; and for every Cart with tay 
Men, ten Shillings for every reſpective Day wherein they ſhall make Default; 
which Penalties (hall be imployed tawards the Repairs of the Highways, &c. 
Sect. 76. And it is farther enacted by the ſame Statute, Par, 10. and 
3 & 4 Will. & Mar. 12. That the Aſſeſſments to be made, in Purſuance of 
theſe Statutes, for the Repairs of the Highways, ſhall be levied by Diſtreſs 
and Sale of the Goods of every Perſon ſo aſſeſſed, not paying the ſame within 
ten Days after Demand, rendring the Overplus to the Owner, the neceſſary 
Charges being firſt deducted. | „ 
Sect. 77. It will be needleſs to ſhew in this Place in what Manner the 
ſeveral Penalties for other Offences againſt the above mentioned Statutes con- 
cerning the Highways, are to be recovered, becauſe the ſame may appear 
from the forgoing Part of this Chapter, wherein the ſeveral Clauſes of the 
faid Statutes relating to the ſaid Offences are ſet forth. 
Sef. 78. It is enacted by the ſaid Statute of 22 Car. 2. 12. Par, 4. That 
all Defects of Repairs of Cauſeys, Pavements, Highways or Bridges, ſhall be 
reſented in the County only where ſuch Cauſeys, &c. lie, and not elſewhere ; 
and that mo ſuch Preſentment or Indifiment ſhall be removed by Certiorari, or 
otherwiſe, out of the ſaid County, till ſuch Indictment or Preſentment be tra- 
verſed, and Fudgment thereupon given. Rey 
Sef. 79. And it is farther enacted by the ſaid Statute of 3 & 4 V. & M. 
12, That all Matters concerning Highways, Cauſeys, Pavements, and Bridges, 
mentioned in the jaid Af, ſhall be determined in the County where the ſame 
do lie, and not elſewhere ; and that no Preſentment, Indiftment or Order, 


made by Virtue of the ſaid Act, ſhall be removed by Certiorari out of the ſaid 
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Sect. 80. Yet it hath been reſolved, That if the Quarter- Seſſions, un- 
der Pretence of the Juriſdiction given them by theſe Statutes, take upon 
them to do a Thing manifeſtly exceeding their Authority, as to make an 
Order on Surveyors of the Highways, to make up their Accounts before a 


3 9 5 ſpecial Seſſions, their Proceedings may be removed by Certiorari into the 


Barnard. K. B. King's Bench, and there quaſhed ; for the Quarter-Seſſions have no manner 


21. of Power given them to intermeddle originally with ſuch Accounts, but 
2 Stra. 900. . 


Barnard. K B. Only by Way of Appeal. 
445 Seck. 8 1. It is enacted by the ſaid Statute of 3 & 4 FV. & M. 12. That 
. no Perſen ſhall be puniſhed for any Offence againſt the ſaid Act, unleſs ſuch 
Caſ. Temp. Offender be proſecuted for the fame within fix Months after the Offence com- 
Sing, &<. 99: mitted, and that no Perſon who ſhall be puniſhed for any Offence by Virtue of 
2 —_ the ſaid Act, ſhall be puniſhed for the ſame Offence by Virtue of any other 
WIN: K. B. Act, or Law whatſoever 
1 . R 


Sed, 82. 
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Chap. 76. Of Muſances relating to Highways: 219 
Seck. 82. As to the ninth general Head of this Chapter, v/z. In what 

manner Perſons proceeded for againſt any of the above mentioned Offences 

may defend themſelves ; it is enacted by the ſaid Statute of 3 & 4 V. & M. 

10. That if any Perſon ſhall find himſelf aggrieved with an Aſſeſſment or 

Rate, or other Act by the ſaid Fuſtices of Peace, the general Quarter-Seſ- 


ions of the Peace may take ſuch Order therein, as to them ſhall be thought 


convenient, and the ſame to conclude and bind all the ſaid Parties, 
Sect. 83. Alſo it ſeems to be implied in the Conſtruction of theſe as vide ſupra, 


well as of all other Penal Statutes, That no one ought to be convicted of e 8 
any Offence againſt them, without having Notice of the Accuſation made 5 59 0: 
againſt him, and an Opportunity of defending himſelf, And therefore I 
ſhall take it for granted, that generally no one ought to be puniſhed for 


any of the above mentioned Offences, without being called upon to 


anſwer for himſelf, and having Liberty to traverſe the Matters alledged 
againſt him; it is true indeed, That it is generally holden, That no Tra- 
verſe can be taken againſt a Preſentment by a Juſtice of Peace of his own 
Knowledge, as to the Want of Repair ; yet this Opinion ſeems juſtly que- 
ſtionable for the Reaſons alledged in the ſeventy-ſecond Section of this 
Chapter. 

8525 84. However it is certain, That in all other Caſes, whoever is in- 
dicted or preſented in any Court, except a Court-Leet, for any Offence re- 
lating to the Highways, may traverſe the whole Matter alledged againſt 
him in ſuch Indictment or Preſentment; but it ſeemeth to be agreed, That 
he, who is preſented for ſuch an Offence in a Court-Leet, can only traverſe, H. 5 J. 4. 
it ſo far as it concerns his Freehold, as by charging him with being bound Py. 14 Pl. 64. 
to ſuch Repairs in reſpect of the Tenure of his Lands, Cc. for which Purpoſe Finch 386. 
it is certain, that he may remove it by a Certiorari into the King's Bench, 
and there traverſe it ; alſo there is no Doubt, but that after Conviction, or 
upon a Demurrer, or Confeſſion, any one may take Exceptions to any ſuch 
Indictment or Preſentment in any Court for the Want of legal Form; but And. , 142 
the Court in Diſcretion will very rarely ſuffer a Man to take ſuch Excep- 1 Keb. 256, 


tions, before ſuch Conviction or Confeſſion, without a Certificate and An . 3 
davit, that the Ways are in good Repair. 728. 5 


Sect. 85. Therefore for the better Underſtanding in what Caſes it may 
be ſafe to demur to, or confeſs an Indictment or Preſentment of this Kind, 
I ſhall lay down the following Rules concerning them. 

Set, 86. I. That it is fafeſt in every ſuch Indictment to ſhew both g: 7 
the Place from which, and alſo the Place to which the Way ſuppoſed to palm. 420. 
be out of Repair doth lead, yet Exceptions for Want of ſuch Certainty, b Keb. 715, 
have ſometimes been“ diſallowed; however it ſeems certain, That there is no! = 39, 


Neceflity to ſhew © that a Highway leads to a Market-Town, becauſe every 644. 


Highway leads from Town to Town. Tn LE agg 4 

dect. 87. II. That it is neceſlary *in every ſuch Indictment expreſly 8 
ſhew in what Place the Nuſance complained of was done, for which © Cauſc* 3 Keb. 644. 
an Indictment for ſtopping a Way at D. leading from D. to C. is not good, 3 fol * 
for it is impoſſible that a Way leading from D. ſhould be in D. and no 
other Place is alledged. 

Sect. 88, III. That every ſuch Indictment ought alſo certainly to. Ja. . 
ſhew to what Part of the Highway the Nuſance did extend, as by ſhew- 
ing how many Foot in Length, and how many Foot in Breadth it con- 
tained, or otherwiſe the Defendant will neither know of the Certainty of 


the Charge, againſt which he is to make his Defence, neither will the 


Court be able from the Record to judge of the Greatneſs of the Offence, 1 
2 Rol. Ab. go. 


in order ro aſſeſs a Fine anſwerable thereunto; and upon this Ground it}; he 
hath pl. is, 


220 = Of Wuſaonces relating to Highways. Book I. 


bath been adjudged, That an Indidtinent for ſtopping a certain Part of the 


King's Way at K. is naught, for the Uncertainty thereof: Alſo it hath been 

reſolved, That the Place wherein ſuch a Nuſance is alledged, is not ſuffi- 

2 Rob. Ab. 81, ciently aſcertained in ſuch an Indictment, by ſhewing that it contained ſo 
Fl. 7. many Foot in Length, and fo many in Breadth, by Eſtimation. 

Seck. 89. IV. That every ſuch Indiftment muſt ſhew, That the Way 

Sal. 359, wherein a Nuſance is alledged, is a Way common to all the King's People, 

6 _ 255, for which cauſe it hath been reſolved, That an Indictment for a Nuſance 

283 ki. 63. to a * Horſe-way, without adding that it is a Highway, is naught; and 

b sce z R. A. upon the ſame Ground it ſeemeth alſo, That an Indictment for a Nuſance 

me 20g. to a common Foot-way to the Church of D. for all the Parifhioners of 

Poph. 206. D. is not good; yet it © ſeems, That if thoſe laſt Words, viz, For all 

z Reb. 728- Pariſhioners of D. had been omitted, ſuch an Indictment might be main- 


e Vent. 208. 9 
3 Keb. 28. talne . 


« Noy 93. Sect. go. V. That it is not ſafe in an Indictment againſt a common Per- 
1 2 5. ſon for not repairing a Highway, which he ought to have done in Reſpect 
trary was ad- Of the Tenure of certain Lands, barely to fay that he was bound to repair 
judged Paſch. it yatione Tenure Terre, without adding © ſuc ; alſo it is faid, That in an 


5 Geo. 1. be- Indictment againſt a*© Biſhop, &c. for not repairng a Highway, in reſpect 


tween the : 3 * 0 | _— | 8 
King and Cor- of certain Lands, it ought to be ſhewn in what Capacity he ought to repair 


rack, accord- jt becauſe otherwiſe it cannot be known in what Capacity the Proceſs is to 
ing to Ventr. 3 | ; ns 
vor. be awarded againſt him, „ 5 5 | 
Vide 2 Keb. Sec. 91. VI. That in every fuch Indictment the Fact alledged againſt 
bots as, the Defendant muſt be cxpetfied in ſuch proper Terms, that it may clearly 
e 3 Keb. 58. appear to the Court to have been a Nufance; and for this Cauſe it hath been 
refolved, That a Preſentment for diverting a Highway is not good, becauſe 
| a Highway cannot be diverted, but muſt always continue in the fame Place 
3 And. 234, where it was, howſoever it be obſtructed, and a new Way made in another 
Foph, 206. Place. | | 


way in his own Land is good, without laying the Offence done Ji & Ar- 


mis. Allo it is ſaid, That a Preſentment that a Highway in ſuch a Place is 


2 R. A. 79. L. decayed by the Defaults of the Inhabitants of ſuch a Town is good without 
naming any Perſon in Certainty. But it hath been adjudged, That an In- 
dictment againſt particular Perſons muſt ſpecially charge them every one; for 
which Cauſe it hath been reſolved, That an Indictment againſt ſeveral for 

2 R- A. 81, not repairing their Streets, that they & eorum uterque did not repair them, 

Pl.6,7- js not good. 9 

r Syd. 140. Sec. 93. VIII. That the Defendants ought not to plead quod non debent 

Carth. 213. . . | 

reparare, without ſhewing who ought. 

NA Se, 94. That the Defendants fhall not be diſcharged by ſubmitting 


ae Fine, but a Diſtringas ſhall go in infinitum till they repair, [101] 4 


PILE _ _—— 
——_— — - — * 


— 


CHAP. LXXVII 
Of WVuſances relating to Bridges, 


ND now Iam in the ſecond Place to conſider Nufances relating fo 
Bridges in particular; for the better Underſtanding whereof, I ſhall 


CXAmune ; 


1. How publick Bridges are to be repaired by the Common Law. 
2, How by the Statute, | 
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Sect. 92. VII. That an Indictment againſt a Man for ſtopping a High- 
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be laid upon ſuch defendants, by reaſon of their ill Plea, [102] 


Chap. 77- Of Muſänces relating to Bridges. 221 
As to the firſt Point, I ſhall conſider, | 


1. In what manner, and by whom ſuch Bridges are to be repaired by 
Common law. | 

2, In what Manner Perſons bound to ſuch repairs are to be proceeded 
againſt, 


Se. 1. As to the firſt of theſe Particulars it ſeemeth to be clear, 
That thoſe who are bound to repair ſuch Bridges, muſt make them of 43A. Pl. 43; 
ſuch Height and Strength, as ſhall be anſwerable to the Courſe of the Dak. ca. 14. 
Water, whether it continue in the old Channel, or make a new one; and 
that they are not puniſhable as Treſpaſſers for entring on any adjoining 
Land, for ſuch Purpoſe, or for laying thereon the Materials requiſite for 
ſuch Repairs. Alſo it ſeemeth to be clearly ſettled, That of Common a 2 Inf, 201. 
Right the Charge of Repairing all common Bridges, lies upon the County 5 T rr 515 
wherein they are, unleſs Part thereof be within a Franchiſe; in which 1 $68. 
Caſe it is ſaid, That ſo much as is within the Franchiſe ſhall be repaired by Salk. 358. 
thoſe of the Franchiſe. | BD 
Sect. 2. Alſo it ſeemeth to be“ certain, That ſuch Charge may be caſt » 2 1g. 700, 
upon a Corporation aggregate, either in reſpect of a ſpecial Tenure of 701. 
certain Lands, or in reſpect of a ſpecial Preſcription, and that it may be 3 57 
caſt upon any other Perſons, by reaſon of ſuch a ſpecial Tenure as hath Far. 54, 55. 
been ſhewn more at large under the ſe-ond general Head of the precedent 
Chapter. But it is © ſaid, That a Min ſhall not be bound to repair a new © 2 Inſt. 701. 
Bridge built by himſelf, for the common Good : But that the County ſhall : N 08 
be bound to repair it, if it become of publick Convenience. te es. Ga, 
Sect. 3. As to the ſecond Particular, viz. In what Manner Perſons 365. 
bound to ſuch Repairs, are to be proceeded againſt; it ſeemeth to be 
clear, That any particular Inhabitant or Inhabitants of a County, or Te- 41 Jon. 273: 
nant or Tenants of Land charged to the Repairs of ſuch a Bridge, may be Poph. 192. 
made Defendants to an Indictment for not repairing it, and be liable to 1 ey 
pay the whole Fine aſſeſſed by the Court for the Default of ſuch Re- 8 
pairs, and ſhall be put to their Remedy at Law for a Contribution from 
thoſe who are bound to bear a proportionable Share in the Charge, for 
the Neceſſity of the Caſe requires the greateſt Expedition in Caſes of this 
Nature. | | Eo 
Sef. 4. Alſo it hath been reſolved, That it is not ſufficient for the 
Defendants to an Indictment for not repairing a Bridge, to excuſe them- * Levin. 1125 
ſelves, by ſhewing either that they are not bound to repair the Whole, or 4A. Hl 37. 
any Part of the Bridge, without ſhewing what other Perſon is bound to 
repair the ſame; and it is ſaid, that in ſuch Caſe the whole Charge ſhall 43 Aſf F ; v7 
ro ' relent- 
 Sed?, 5. It is faid, That where ſuch Defendants plead, that A. B. ought 29. 
to repair the Bridge mentioned in the Indictment, and take a Traverſe to de 1 Sid. 140 
tne Charge againſt themſelves, the Attorney General in this ſpecial Caſe 
may take a Traverſe upcn a Traverfe, and inſiſt that the Defendants are 
bound to the Repairs, and traverſe the Charge alledged againſt A. B. and 
that an Iſſue ought to be taken on ſuch tecond Traverie ; and that the 2 Levin. 112; 
Attorney General may afterwards ſurmiſe, that the Defendants are bound 


to repair it, and that the whole Matter ſhall be tried by an indifferent 
Jury, &c. 


„ | wed, 6. 
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6 Mod. 307. 


Eing or Amending of ſuch Bridges, as the King's Juſtices of bis Bench uſe 


fo decayed, as ſhall lie and be within the Limits of the Shire, Riding, City, or 


Vide 1 Keb, 
422. 


Bridges ſhall be. And if Part of any ſuch Bridges ſo decayed happen to be 


fiices of Peace, &c. with the Aſſent of the ſaid Con/tables or Inhabitants, may 


07 Wuſances relating to Bridges. Book I. 


Seck. 6. It ſeems that no Inhabitant of a County ought to be a Juror 
for the Trial of an Iſſue, whether the County be bound to ſuch Repairs or 
not, but it is ſaid that he may be a good Witnels. | | 
Sec. 7. As to the ſecond Point, vis. In what Manner ſuch Bridges are 
to be repaired by Statute, it is enacted by 22 H. 8. 5. That the Juſtices 
of Peace in every Shire of this Realm, Franchiſe, City, or Borough, or fur 
of them at the leaſt, whereef one to be of the Quorum, may inquire, hear, 
and determine, in their General Seſſions, of all manner of Annoyances of 
Bridges broken in the Highways, to the Damage of the King's liege People, 
and to make ſuch Proceſs and Pains upen every Preſentment afore them, fr 
the Reformation of the ſame, againſt ſuch as owen to be charged for the Ma- | 


commonly to do; or as it ſhall ſeem by their Diſcretions to be neceſſary and 
convenient for the ſpecdy Amendment of ſuch Bridges. 

Set. 8, And it is farther enacted, Par. 2 & 3. That where it cannot be 
known and proved what Hundred, Riding, Wapentake, City, Borough, Town or 
Pariſh, nor what Perſon certain, or Body Politick, ought of Right to make 
ſuch Bridges decayed, by Reaſon whereof ſuch decayed Bridges, for Lack of 
Knowledge of ſuch as owen to make them, for the moſt part lie long without 
any Amendment, to the great Annoyance of the King's Subects; in every ſuch 
Caſe the ſaid Bridges, if they be without City or Town-corporate ſhall be made 
by the Inhabitants of the Shire or Riding, within which the ſaid Bridge de- 
cayed ſhall happen to le: And if it be within any City or Town-corporate, 
then by the Inhabitants of every ſuch City or Town-corforate wheretn ſuch 
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in one Shire, Riding, City or Toum corporate, and the other Part thereof 
in another Shire, Riding, City, or Town-corporate, or if Part be within 
the Limits of any City or Ton corporate, and Part without, or Part within 
one Riding, and Part within ancther, that then in every ſuch Caſe the Inha- 
bitants of the Shires, Ridings, Cities or Towns-corporate, ſhall be charged and 
chargeable to amend, make and repair ſuch Part and Portion of ſuch Bridges 


Tixon- corporate, wherein they be inbabited at the Time of the ſame Decays, 

Se. 9. And it is farther enacted, Par. 4. That in every ſuch Caſe where 
it cannot be known and proved what Perſons, Lands, Tenements, and Bodies 
Politick owen to make and repair ſuch Bridges, that for ſpeedy Reformation and 
Amenaing of ſuch Bridges, the Juſtices of Peace within the Shires or Ridings 
wherein ſuch decayed Bridges being out of Cities and Towns-corporate, and if it 
be within Cities or Towns-corporate, then the Juſtices cf Peace Within every ſuch 
City or Town-corporate, or four of the ſaid Juſtices at the leaſt, whereof cue to 
be of the Quorum, within the Limits of their ſeveral Commiſſions and Authori- 
ties, may call before them the Conſiables of every Town and Pariſh, being within 
the Shire, Riding, City or Town-cerporate, as well within Liberty as without, 
wherein ſuch Bridges or any Parcel thereof ſhall happen to be, or elſe two of the 
moſt boneſt Inhabitants within every ſuch Town or Pariſh in the ſaid Shire, Ri- 
ding, City or Town-corporate, by the Diſcretion of the ſaid Fullices of Peace, &c. 
And at and upon the Appearance of ſuch Conflables cr Inhabitants the ſaid Ju- 


tax, and ſet every Inbabitant in any ſuch City Town er Pariſh, within the Li- 1 
mits of their Commiſſions and Authorities, to ſuch reaſenable Aid and Sum f I 
Money, as they ſhall think by their Diſcretions convenient and ſufficient for the q 
Repairing, Re-edifying, and Amending of ſuch Bridges, and after ſuch Taxation 3 
made the ſaid Juſtices ſhall cauſe the Names and Sums of every particular . 
| 7 
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5 by them taxed, to be written in a Roll indented : And fhall alſo have Power 
and Authority to make two Collectors of every Hundred, for Collection of all ſuch 
Sum of Money by them ſet and taxed, which Collectors receiving the one Part of 
the ſaid Roll indented, under the Seals of the ſaid Juſtices, ſhall have Power and 
Authority to collect and receive all the particular Sums of Money therein con- 
tained, and to aiſtrain every ſuch Inhabitant as ſhall be taxed, and refuſe Pay- 
ment thereof, in his Lands Good and Chattels, and to ſell ſuch Diſtreſs, and of 
the Sale thereof retain and perceive all the Money taxed, and the Reſidue, (if 
the Diſtreſs be better) to deliver to the owner thereof : And that the ſame Juſtices, 
er four of them, within the Limits of their Commuſſions and Authorities, may aljo 
name and appoint two Surveyors, which ſhall ſee every ſuch decayed Bridge re- 

aired and amended from Time to Time as often as need ſhall require, to whoſe 
Hands the ſaid Collectors ſhall pay the ſaid Sums of Money, taxed and by them 
received: And that the Collectors and Surveyors, and every of them, and their 

Executors and Adminiſtrators, and the Executors and Adminiſtraters of them, 
and every of them, from Time to Time, ſhall make a true declaration and Ac- 
compt to the Juſtices of Peace of the Shire, Riding, City, or Town-corporate, 
wherein they ſhall be appointed Collectors or Surveyors, or to four of the ſame Ju- 
/tices, whereof one to be of the Quorum, of the Receipts, Payments and expences 
of the ſaid Sums of Money: And if they or any of them refuſe that to do, that then 
the ſame Juſtices of Peace, or four of them, from Time to Time by their Diſ- 
cretions, ſhall have Power and Authority to make Proceſs againſt the ſaid Collec- 
tors and Surveyors, and every of them, their Executors and Admiſtrators, and 
the Executors and Adminiſtrators of every of them, by Attachments under their 
Seals, returnable at the General Sgſſions of Peace: And if they appear, then to 
compel them to accompt, as 1s aforeſaid ; or elſe if they or any of them refuſe that 
to do, then to commit ſuch of them as ſhall refuſe, to ward, there to remain with- 
out Bail or Mainpriſe, till the ſaid Declaration and Accompt be truly made. 

Seck. 10. And it is farther enacted, Par. 5. That where any Bridge or 
Bridges lying in one Shire or Riding, and ſuch Perſons Inhabitants, Bodies 

Politicł, Lands or Tenements, which cen to be charged with the Making and 
Amending of ſuch Bridges, lien and abiden in another Shire or Riding or where 
ſuch Bridges been within any City or Town-corporate, and the Perſons Inhabi- 
tants, Bodies Politick, Lands or Tenements, that owen tv make or repair any 
ſuch Bridges lien and been out of the ſaid Cities and Towns-corporate, in every 
ſuch Caſe the Juſtices of Peace of the Shire, City, or Town-corporate, within 
aohith ſuch decayed Bridges, or any Part thereof, ſhall happen to be, ſhall bave 

Power to inquire, hear and determine all ſuch Anneyances, being within the 

Limits of their Commiſj.ons and Authorities. And if the Anneyance be preſented, 

then to make Proceſs into every Shire within this Realm, againſt ſuch as owen 

to make or amend any ſuch Bridges ſo preſented before them to be decayed, to 
the Anneyance and Let of the Paſſage of the King's Subjects, and to do further 
in every Behalf in every ſuch Caſe, as they might do by Authority of the ſaid 

Act, in Caſe that the Perſons, &c. which owen to be charged to the Amending 

or Making of ſuch Bridges, &c. were in the ſome Shire, &c. where ſuch An- 

neyance ſhall happen to be. And that all Sheriffs, and Batliffs of Liberties 
and Franchiſes, ſhall truly ſerve and execute Proceſs as ſhall come to their 

Hands from the ſaid Juſtices of Peace, afore whom any Preſentment ſhall be 

had for any ſuch Annoyance, according to the Tenor and Effect of the ſaid Pro— 

ceſs to them directed, &c. on Pain to make ſuch Fine as ſhall be ſet on them by 
the Diſcretion of the ſaid Juſtices. 

Sect. 11, But it is provided, Par. G. That nothing in the ſaid Af contain- 
ed ſhall be prejudicial to the Liberties of the Five Ports, or Members of the ſame : 
And for Reformation of Annoyance of Bridges within the ſaid Ports and 

r Mem- 
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Members; It is farther enacted, Par. 7. That the Warden, Mayors, and Bai- 
i elected, and Jurats of the. ſame Ports, and every of them, have Power 
and Authority to inquire, hear, and determime all manner of common Annoy- 
ances of Bridges within the ſame Ports and Members, and to make ſuch Pro- 
ceſs, Pains, Taxations, and all other Things within the ſame Ports and Mem- 
bers, as the Juſtices of the Peace may do in other Shires or Places out of the 
ſame Ports, by virtue of the ſaid AF in every Behalf. 
Sech. 12. And it is farther enacted, Par, 8. That the ſaid Juſtices, &c. 
may allow ſuch reaſonable Coſts and Charges to the ſaid Surveyors and Collec- 
tors, as by their Diſcretion ſhall be thought convenient. 8 5 
Sect. 13. And it is farther enacted, Par. 9. That ſuch Part and Por- 
tion of the Highways in every Part of this Realm, as well within Franchiſe 
as without, as lie next adjoining to any Ends of any Bridges within this Realm, 
diſſant from any of the ſaid Ends by the Space of three hundred Foot, be made, 
repaired and amended, as often as need ſhall require ; and that the Juſtices of 
Peace in every Shire of this Realm, Franchiſe, City or Borough, or four of 
them at the leaſt, whereof one to be of the Quorum, within the Limits of their 
Commiſſions and Authorities, may inquire, hear, and determine in their Ge- 
neral Seffions, all Manner of Annoyances of and in ſuch Highways, ſo be- 
ing and lying next adjoining to any Ends of Bridges within this Realm, diſtant 
from any one of the Ends of ſuch Bridges three hundred Foot, and to do in every 
Thing concerning the Making, Repairing and Amending fuch Highways, &c. 
in as large and ample Manner as they might and may do to and for the Ma- 
king, Repairing and Amending of Bridges, by Virtue of the ſaid AF. 
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In the Conſtruction of this Statute the following Opinions have been 
Holden : | 


2 Toft, 701. Sed, 14. I. That no private Bridges are within the Purview thereof, 
Salk. 359- but only ſuch as are common in the Highways, where all the King's liege, 
= 20m 255 People have, or may have Paſſage, | 
Sect. 15. II. That unleſs the Juſtices of the Peace of a County, or Town 
a 7 Se. be four in Number,. and one of them of the Qu um, they have no 
| manner of Juriſdiction by Virtue of this Statute; but it is ſaid, That the 
Juſtices of Peace of the County, in which ſuch Town, being not a. County 
of itſelf, and wanting ſuch a Number of Juſtices, ſhall lie, may by Virtue 
of the firſt Clauſe of the Statute, determine all Annoyances of Bridges 
within ſuch Town, Sc. if it be known what Perſons in certain are bound 
to repair the ſame : But if it be not known, it ſeems that ſuch Annoyances 
are left to the Remedy of the Common Law, becauſe the Clauſe, which in 
2 Int. 794. ſuch Caſe authoriſes the Juſtices of the Peace to tax all the Inhabitants, ſeems 
expreſly to confine the Power of taxing the Inhabitants of ſuch Towns to 
their own Juſtice, Cc. | 
Sec. 16. III. That all houſholders dwelling in any County, or Town 
2 loſt. 703. Se. whether they occupy any Lands or not; and alſo all Perſons who have 
Lands in their own Poſſeſſion or Manurarce, whether they dwell in the 
ſame County, &c. or not; and allo all Bodies Politick, either reſiding in, or 
having Lands in their own Hands in a county Fc. are liable to be taxed 
as Inhabitants, within the Meaning of the Statute. 

2 laſt. 704, Sed, 17. IV. That the Taxation to be made in Purſuance of the Sta- 
Vide 1 Keb. tute ought to be aſſeſſed diſtinctly on each Inhabitant, and not on a whole 
= Hundred, Pariſh, or Town in general. 
| Seck. 18, V. That all Privileges of Exemptions and Diſcharges from 
3 Contribution to the Repairs of decayed Bridges, whether ſuch Exemp- 

— tions 
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other Foundation whatſoever, are taken away by the expreſs Words of the 

Statute, That the Fuſtices, &c. ſhall tax. and ſet every Inhabitant, | 5 

; Sec. 19. It hath been queſtioned whether a Borough which hath no : Eeb. 68; 
2 Bridge within its own Limits, be not liable to contribute to the Repairs of 
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Of Nuſances relating to Publick H. ouſess 


" OR the better Underſtanding of Nuſances relating to publick Houſes, 
1 ſhall conſider : ge eee ee e 


1. In what Manner they are prevented and reſtrained by the Common 
Law. | NG | . 8 
2. In what Manner by Statute. 


Se. 1: As to the firſt Point it ſees to be agreed, That the Keeper of, pn * 
an Inn may by the Common Law be. indicted and fined, as being guilty 2Rol.Re 34.60 
of a publick Nuſance if he uſually harbour Thieves, ot Perſons of fcan-? H. P. C. 146. 
dalous Reputation, of * ſuffer frequent Diſorders in his Houſe, or take ex- Pall cn my” 
orbitant Prices, or ſet © up a new Inn ih a Place, whete there is no Man- H. p. C. 146. 
ner of Need of one, to the Hindrance of other ancient and well governed 3 
Inns, or“ keep it in a Place in reſpect of its Situation wholly unfit for 8 
ſuch a Purpoſe. 3 VC | Palm. 374. 


10 H. 7. 


Price for the ſame, he is not only liable to render * Damages for the Injury? Dy. 168. Pl. 


the old. 
Se. 4. Alſo it ſeems to be ® ſettled at this Day, That any Perſon may = 2 Rol 4. 
lawfully ſet up a new Inn, unleſs it be inconvenient to the Publick in ſome $4. A. 

of the Reſpects taken Notice of in the firſt Section, and that he has no Aan 4 
Need of any Licence from the King for this Purpoſe, for the Keeping of Palm, 367, 
an Inn is no Franchiſe, but a lawful Trade, open to every Subject. But if 3 s 
an Inn degenerate into an Ale-houſe, by ſuffering diſorderly Tipling, It 4 Boll $69. 
ſhall be deemed as ſuch, | | Salk, 45. 
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tions were originally derived from Charter or Act of Parliament, or any 2 Inſt, 704: 
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Sec. 2. And it ſeems alſo to be clear, That if one who keeps a com- re Re. 345" 
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, Migances relating to publick'H; olfes, Q Bock I. 


Sec. 5. As to the {ſecond Point, vix. In what manner Nuſances of 
this Kind are prevented and reſtrained by Statute, it is enacted by 12 


Vide F. N. B. Ed. 2. 6. That no Officer in City or in Boromgb, that by reaſon of bis Office 


172. 
Regiſt, 134. 


ough! to keep Aſſizes of Wines: and Vifual, ſo long as he is attendant to that 
Office, ſhall not merchandize for. Wines.nor Hictuals, neither in Groſs nor by 


Retail; and if any be convict of ſuch Offence, the Merchandize ſhall be for- 


feited to the King, and the thi rd Part thereof delivered to the Party that ſued 
for the ſame, &c. 


Pain of forfeiting his Vietuals fo fold. © 


Seck. 6. And it is farther enacted by 6 Rich. 2. g. That me Vidlualler 
Ball have, exerciſe, or occupy any judicial Office in any Town, but only where 
no other Perſon ſufficient may be found to have, the ſame Office. In which Caſe 
yet the ſame Fudge, for. the Time that he-ſhall continue in the ſaid Office, ſhall 
utterly omit and abſtain himfelf and his from the Exerciſe of ViGualling, upon 


Sect. 7. Aud it is farther enacted by 3 H. 8. 8, That as often as any Vic 
tuallen choſen to bear any Office within any City, Borough, or Town-corporate, 
2 F þ Time that he ſhall tand and be in ſuch Office ſhould have the Af. 


which for f 


Ning and Correction for ſelling Lictuals, ibat then two diſcreet and honeſt Per- 
ens of the ſame City, Borough, or Town-corporate, not being Victuallers, nor any 


of them being a Victualler, ſhall be choſen by the Commonalty of the ſame City, 
Borough, or Toun corporate, in like Form as the ſaid Officer ſhall be choſen : 
Which two Perſons, with the ſaid Officer, ſhall be ſworn truly to ſeſs and ſet the 
Prices and Aſiæes of Victual there, for-ths Time that, any ſuch Victualler ſhall 


abide in the ſame Office's And that then, it ſtall be lawful to all and every of the 
ſaid Officers, after the ſame Vidduals be ſet-and ſeſſed by the ſame Officer, and the 


ſaid two Perſons, or one of the ſame.two Per ons, the ther being abſent, to mer- 


# 


Vide Cro. Ja. 
609, 610. 
2 Rol. Re. 
225, 226. 


/ 


* 


chant and ſell Wines, and all other Victual in Groſs, and at Retail, during the 
Time that he ſhall be in any ſuch Office, without any Thing therefore to forfeit : 
The ſaid Statute, Act, and Ordinance of 12 E. 2. or any other Act or Acls, Or- 
dinance, or Statute to the contrary made in any wiſe notwithſlanding, 

Se#. 8. Alſo it is enacted. by 21 Jac. 1. 21. That all Hoſtlers or Inn- 
holders ſhall ſell their Horſe-bread, and their Hay, Oats, Beans, Peaſe, Pro- 


vender, and alſo all Kind of Victual, both for Man and Beaſt, for reaſonable 


Gain, having Reſpect to the Pri ces for which they ſhall be fold in the Markets 


adjoining, without taking any Thing for Litter, And it is farther enacted by 


the ſaid Statute, That every Hoſtler and Innkeeper dwelling in any Town or 
Village, being a Thorough-fare, and no City, Town-corporate, or Market-Town, 
wherein any common Baker, having been an Apprentice to the Trade for ſeven 
ears, is dwelling, may make within his Houſe Horſe-bread ſufficient, lawful, 
and of due Aſſize, according to the Price of Grain or Corn ; any Thing in the 

aid Statute contained to the contrary notwithſtanding. And it is farther en- 
ated, That if the Horſe-bread, which any of the ſaid Heſtlers or Innholaers 
ſhall make, be not ſufficient, lawful, and of due Aſſize, according to the Price 


of Grain and Corn, as aboveſaid ; or that if any of them ſhall offend in any 


Thing contrary to this Ae, the Juſtices of Aſize, Juſtices of Oyer and Ter- 
miner, Fuſtices of Peace, in every Shire, Liberty or Franchiſe within this 
Realm, Sheriffs in their Turns, and Stewards in their Leets, may inquire, 
hear, and determine the ſaid Offences of the ſaid Hoſtlers and Innholders, who 
ſhall be fined for the firſt Offence, according to the Quantity of the Offence, 
and for the ſecond Offence ſpall be impriſoned for one Month, and for the third 


ſhall and upon the Pillory, &c. 5 
Sect. 9. And it is enacted by 5 & 6 Ed. 6. 25. That the Fuſlices of 


Peace within every Shire, City, Borough, Town-corporate, Franchiſe, or Liberty 


within this Realm, or two of them at the leaſt, whereof one to be of the Quorum, 
| | ſhall 


_ 
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Chap. 78 . of Waſances relating 70 publick Houſet, 


ſhall have full Power and Authority within every Shire; City; &c. to remove, 
diſcharge, and put away common Selling of Ale and Reer in common Ale-houſes 


and Tippling-houſes. 


of it, cannot be afterwards licenſed again but in open Seſſions. 


Se. 11, And it is farther enacted by the ſaid Statute of 5 & 6 Ed. 6. 
25. Par. 1 & 6, That, none (hall be admitted or ſuffered to keep any common Ale- 
houſe or Tipling-houſe, except in Fairs, but ſuch as ſhall be allowed in the open 
| Seffions, or by two. Fuſtices of Peace, whereof one to be of the Quorum: And 
that the ſaid Fuftices ſhall take Bonds and Surety from Time to Time, by 
Recognizance, of ſuch as ſhall be allowed to keep any common Ale-houſe or Tip- 
pling-houſe, as well for and againſt the uſing of unlawful Games, as alſo for 
the Maintenance of good Order within the ſame, as by their Diſcretion ſhall. 
42 be thought neceſſary and convenient ; for making of every which Recognizance 

Y the Parties bound ſhall pay but twelve Pence, 
4 Sec. 12. And it is farther enacted, Par. 2. That the ſaid Fuſtices ſhall 

certify the ſume Recognigance at the next Quarter-Seſſions of the ſame Shire, 
City, or Borough, &c. there to remain of Record before the Fuſtices of Peace 
of the Shire, &c, upon Pain of for feiting for every ſuch Recognizance taken, 
and not certified, three Pounds fix Shillings Eight Pence, 

Sec. 13. And it is farther enacted, Par, 3. That the Juſtices of Peace of 
every Shire, City, Borough, &c. may at their Quarter- Seſſions by Preſentment, 
Information, or otherwiſe by their Diſcretion, inquire of all ſuch Perſons as 
ſhall be allowed to keep any Ale-houſe or Tippling-houſe, and that be bound by 
Recognizance, as is aboveſaid, if any of them have done any Act whereby they 
have forfeited the ſame Recognizance : And the ſaid Juſtices ſhall upon every 
fuch Preſentment or Information, award Proceſs againſt every ſuch Perſon ſo 
preſented or complained upon before them, to ſhew why he ſhould not forfeit his 
Recognizance, and may alſo hear and determine the ſame by all ſuch Mays and 
Means, as by their Diſcretion ſhall be thought good. > 1 
Set. 14. And it is farther enacted, Par, 4. That if any Perſon, other 
than ſuch as ſhall be allowed by the ſaid Fuſtices, ſhall obſtinately, and upon 
his own Authority, take upon him to keep a common Ale-houſe, or Trppling-houſe, 
or ſhall contrary to the Commanament of the ſaid Fuſtices, or two of them, uſe 
commonly Selling of Ale and Beer, except in Fairs ; that then the ſaid Juſtices, 

or two of them, whereof one to be of the Quorum, ſhall for every ſuch Offence 
commit every ſuch Perſon jo offending, to the common Gaol within the ſaid 
Shire, City, Borough, &c. there to remain without Bail or Mainprize by the 

Space of three Days; and before his Deliverance the ſaid Juſtices ſhall take his 

Recognizance with two Sureties, That he ſhall not keep any common Ale-houſe, 

Tippling-houſe, or uſe commonly Selling of Ale or Beer, as by the Diſcretion of 
the ſaid Fuſtices ſhall ſeem convenient. CR 

Sect. 15. Andit is farther enacted, Par, 5. That the ſaid Fuſtices ſhall 
make Certificate of every ſuch Recognigance and Offence, at the next Quarter- 
Seſſions for the ſame Shire, City, Borough, &c. which Certificate ſhall be a 
ſufficient Conviction of the ſame Offence ; and the ſaid Juſtices upon the ſaid 
Certificate made, ſhall in open Seſſions aſſeſs the Fine for every ſuch Offence, 
at twenty Shillings., 

Se, 16. And it is farther enacted by 3 Car, 1. 3. That if any Perſon 
ſhall upon his own, Authority, not being thereunto lawfully licenſed, take upon him 
to keep a common Alehouſe or Tippling-houſe, or uſe commonly ſelling of Ale, or 
Beer, Cyder, or Perry, except in Fairs, every ſuch Perſon ſhall for every ſuch 
Offence forfeit twenty Shillings to the Uſe of the Poor of the Pariſh w_ fuch 

| | Offence 


_ 


Sec. 10, And it ſeems to have been the general Opinion in the Con=7,1 64. 7. 
ſtruction of this Clauſe, That an Alehouſe- keeper ſuppreſſed in Purſuance H. P. C. 147. 


* 
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Offence ſball be committed ;the ſame Qfence being viewed by any Mayor, Bail ißt, 
or Juſtice , Peace, tr other Head Oficer within the ſeveral Limits, or confeſ- 
fed by the Party ſo offending, or proved by the Oath of two Witneſſes, to be ta- 
ken befare any Mayor, Bailff, or ather Hrag-Ofiger,or any Fuſtice of Peace, be- 


iu within the Limits of their Commuſſion 3 the ſaid Penalty, to be levied by the 


Conſtables or Church-wardens of the Pariſh, or Parifhes, where the ſaid Offence 
faid Pariſh, by Way of Difireſs, to he token and detained by Warrant or Precept 
from the ſaid Mayor, Bailiſf, or Juſtice, bic, by whom the ſaid Offence fhall be 
viewed, &c. And for Default of Sati faction within three Days next enſuing, the 
ſaid Diſtreſs to be by the ſaid Conſiaples, or Church-wardens, apprized and ſold, 
and the Overplus to be delivered to the Pariy offending ; and if Juch Offender 
ſhall not have ſufficient Goods and Chattels, whereby the ſaid twenty Shullings may 
be levied by Way of Diſtreſs, as aforeſaid, or fhall not pay the ſaid Sim Te 


ty Shillings within fix Days after ſuch ConviGion, as aforeſaid, the ſaid Mayer, 
Bailiff, or Fuſtice, &c. before whom the ſaid Offender ſhell be ſo convicted, 


. v 
* 


ſhall commit ſuch Qffender to ſome Cynſtable, or other inferior Q cer of the City, 
Borough, or Pariſh, &c. where the Offence ſhall be committed, to: be openly 


whipped, as the ſaid Fuſtice ſhall limit or appoint. And if fuch Conſtable, &c, 
ſhall neglect to execute the ſaid Precept or Warrant, or to execute by him Nel. or 


ſeme other, upon the Offender, the Puniſhment limited by the faid Statute, the 
aid Mayor, &c. may commit bim to the common Gaol of the [aid County, City, 
or Town, &c. there to remain till the ſaid Offender ſhall be by him or fame other 
puniſhed and whipped ; or until the Perſon ſo neglefting ſhall bave paid forty 
Shillings to the Uje of the Peer of 
any ſuch unlicenſed Aleboufe-keeper ſhall offend in any the Premiſes ihe ſecond 
time, and be thereof convicted in Manner and Form aforeſaid, the ſaid 
Bailiff, or Fuftice, 8c. ſhall commit hin to the Houſe of Correction, there to re- 
main for one Month, and be dealt withal as an idle, lewd, and diſorderly Perſin: 
And if ſuch Perfan ſhall again offend, and be convict, as aforeſaid, be ſhall be 
committed to the ſaid Houſe of Correction, as aforeſaid, there to remain till by 
the Order of the General Seſſions for the County, City, or Borough, &c. he ſtall 
be delivered from thence, Provided that ſuch Offender as ſhall be puniſhed by 
Virtue of this Af, ſhall not be puniſhed again for the ſame Offence by the above 


mentioned Statute of 5 & 6 Ed. 6. And that ſuch Offender as ſtall be puniſhed 


by Virtue of the ſaid Statute of 5 & 6 Ed. 6. ſhall not be puniſhed again by 
Virtue of this Ad. 
See, 17. Allo it is enacted by 1 Jac. 1. 9. and 4 Jac. 1. 1 5. and 21 Jac. 
1. 7. and 1 Car. 1. 4. That if any Jnn-keeper, Victualler, or Alehauſe-keeper, 
or any Keeper of a Tavern, or one who ſells Wine in his Houſe, and alſs keeps 
an Inn, or Vittualling in bis Houſe, do permit or ſuffer any Perſon, whether 
fuch Perſon be an Inbabitant of the Place where fuch Inn, &c. ſhall be, or not 
to continue Drinking or Tipling in any Inn or Viftualling-houſe, &c, other 
than ſuch as ſhall be invited by any Traveller, and ſhall accompany him only du- 
ring his neceſſary Abode there; and other than Labouring and Handicraftsmen in 
Cities, and Towns-corporate, and Market Towns upon the uſual working Days, 
or one Hour at Dinner-time, to take their Diet in an Alehauſe; and other than 
Labourers and Workmen, who for the following of tbeir Work by the Day, or by 
the Great, in any City, Town- corporate, Market-Town, or Village, ſhall fer the 
Time of their ſaid continuing in Work there, ſojourn, lodge, or victual iu any 
Inn, Ale-houſe, or other Vidtualling- bouſe; or other than for urgent and nece/- 
Jary Occafions, to be allowed by two. Fuſtices of Peace, That then every ſuch Inn- 
keeper, &c. ſhall forfeit ten Shillings to the Uſe of the Poor of the Pariſh where 


ſuch Offence ſhall be committed; the ſame Offence being viewed and ſeen by any 
4 | Maxon, 


the Pariſb, for bis ſaid 2 And if 


ayer, 
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Mayor, Bailiff, or Fuſtice of Peace within their ſeveral Limits, or found by 4 Jac. 1. 5, 
Verdict on a Trial upon an Indiftment at Ajjizes, Seſſions, or Court-Leet, or 
proved by the Oath of one Witneſs to be taken before any Mayor or Baihf, &. , I: 
or any one Fuſtice of the Peace, or by the voluntary Confeſſion of any Offender, 1 0 
after which Confeſſion the Oath of ſuch Offender fhall be taken, and be a ſuſji- 
cient Proof againſt any other Offending at the ſame Time, \e 
Sect. 18. And it is farther enacted by the ſaid Statute of 1 Fac. 1. 9. 
Par. 3. that the ſaid Penalty of ten Shillings ſhall be levied by the Conſtables or 
Church-wardens of the Pariſhes where the Offence ſhall be committed, by way of 
Diſtreſs, and for Default of SatisfaFion within fix Days, the ſame to be preſently 
appraiſed and fold, and the Surpluſage to be delivered to the Party of whom the 
Diſtreſs was taken, and for want of ſufficient Diſtreſs the Party offending to be 
the ſaid Mayor, &c. committed to the common Gaol, there to remain till the 
ſaid Penalty be paid, And if the ſaid Conſtabies or Church-wardens do neglect 
their Duty in levying the ſaid Penalties, or in Default of Diſtreſs, do negle# to 
certify the ſame within twenty Days to the ſaid Mayor, &c. every Perſon jo of- 
fending ſball forfeit forty Shillings, to the Uſe of the Poor of the Pariſh where 
ſuch Offence ſhall be committed, to be levied by Diſtreſs of Goods, by Warrant 
from any one Fuſtice of Peace, &c, to be taken and detained fix Days; within 
which, if Payment be not made, the ſame Goods to be appraiſed and ſold, &c. 
Set. 19. But it is provided by the ſaid Statute of 1 ac. 1. 9. That the 
Puniſhment of ſuch as ſhall offend againſt the ſame, within either of the tao Uni- 
ver/ities, or the Precin#s or Liberties of the ſame, ſhall be done upon the Offen- 
ders, and Fuſtice miniſtred in this Behalf; according to the Intent of the ſaid 
Law, by the Governours, Magiſtrates, Juſtsces of the Peace, or other principal 
Officers of either of the ſaid Univerſities, to whom in other Caſes the Adminiſtra- 
tion of Juſtice, and Correction and Puniſhment of Offenders by the Laws of this 
Realm and their ſeveral Charters doth belong; and that no other within their Li- 
berties, for any Matter concerning the ſaid Law contrary to their ſeveral Char- 
ters, do intermeddle, and that all Penalties to be forfeited by Virtue of the 
ſaid Act, within either of the Univerſities or the Liberties or Precincts of 
the ſame, ſhall be levied by the Officers or Miniſters of either of the ſaid Uni- 
ver ſities, to be from Time to Time in that bebalf app inted by the Vice-Ghan- 
cellors thereef for the Time being reſpectively, and that all Powers and Authori- 
ties given by the ſaid AF, ſhall by the Governors, Magijtrates, and principal 
Officers aboveſaid, of either of the ſaid Univerſities, be duly executed within 
either of the ſaid Univerſities, &c. 
Sect. 20. And it is farther enacted by 4 Jac. 1. 5. and 21 Jac. 1. 7. 
That whoever ſhall be drunk, and within * fix Months after ſuch Offence ſhall 3 
be convicit thereof either on an Indiciment at Aſiges or Seſſions, or Court-Leet, 0 * 
or before any“ Fuſtices of Peace in any County, or any Fiſtice of Peace, or other, , Jae. 1. 5. 
Head Officer in any City or Tewon-corporate, upon View or Confeſſion or by 4 Jac. 1. 3. 
Oath of one Witneſs, ſhall forfeit five Shillings, to be paid within one Week af- 
ter Conviction, to the Church-wardens of the Pariſh where the Offence ſhall be 
committed, &c. And if ſuch Perſon fhall refuſe or neglect to pay the ſaid For- 
feiture, the ſame ſhall be levied of his Goods by Warrant or Precept from 
the ſaid Court, or Fudge before whom the ſame Conviction ſhall be : And if the 
Offender be not able to pay the ſaid Sum of five Shillings, he ſhall be committed 
to the Stocks for every Offence, there to remain fix Hours ; and if he ſhall be 
convicted a ſecond Time. of the like Offence, he ſhall be bound to the © good Be-, par. 6. 
haviour, with two Sureties in a Recognizance of ten Pounds. And if any - 
Conſtable or other inferior Officer of the Place where the Offence ſhall be com- 
mitted, &c. do neglef the due Correfion of the ſaid Offender, or the due Le- 
vying of the ſaid Penalties, he ſhall forfeit ten Shillings to the Uſe of the Poor, 
&c. to be levied by way of Diſtreſs, by warrant from any Mavor, &c. 
2 OK Man SCF, 21. 


2 30 . Of Monopolies. Book I. 
Sed. 21. And it is farther enacted by 
and 21 Fac. 1. 7. and 1 Car. 1. 4. That if any Perſon ſhall remain or continue 
*1Ca.1-4. drinking or tippling in any Inn, Victualling-bouſe, Ale-houſe, or * Tavern, &c. 
Þ 21 Jac. 1,7.,,Þ,-Þ-y he be an * Inbabitant of the Place at the Time of ſuch drinking or not; 
SupraSeft. and the ſame be viewed by any Mayor, or other Head-Officer or Juhice of Peace, 
* or confeſſed by the Offender, or proved by one Witneſs in the Manner preſcribed 
for the abcve mentioned Offence of ſuffering Tippling in public Houſes, unleſs it 
be in ſuch Caſes as are excepted in the above mentioned Att, relating to the ſaid 
Offence of ſuffering tippling, &c. Every Perſon ſo Offending, and being convict 
< 4 Jac. 1. 5. © aorthin fix Months, ſhall forfeit three Shillings and four Pence, to the Uſe of 
ä Poor of the Pariſh where the Offence ſhall be committed, to be levied by way 
Supra Sea, of Diſtreſs in ſucl' Manner as the above mentioned Forfeitures for Drunken- 
20. neſs are to be levied: And if any ſuch Offender be not able to pay the ſaid 
Forfeiture, any Mayor, Head Officer, Juſtice of Peace, or Court where any 

ſuch Conviction ſhall be, may ſet him in the Stocks for four Hours, 
Sect. 22. And it is farther enacted by the ſaid Statute of 4 Jac. 1. 5. 
Par. 7. That all Conſtables, Church-wardens, Headboroughs, Tithingmen, Ale- 
conners and Sidemen (hall in their ſeveral Oaths incident to their ſeveral Of- 
feces, be charged in like Sort to preſent the Offences contrary to the ſaid Statute, 
Sect. 23. But it is provided by the fame Statute, Par. 8, That nothing 


therein contained ſhall in any wiſe abridge the Eccleſiaſtical Juri ſdictian. And 


it is farther provided, Par. 9. That no Offender, who hath once been puniſhed 
for his Offence againſt any Article of the jaid A&, by any the Ways or Means 
before limited, ſhall be eftſoons puniſhed for the ſame Offence by any other Ways 
or Means, 1s 
Sef. 24. And it is farther provided, Par. 10. That nothing in the ſaid 
AF contained ſhall be prejudicial to either of the Univerſities, but that the 
Chancellor, Maſter, and Scholars, &c. may as fully uſe and enjoy all their Ju- 
riſdictions, Rights, Privileges, and Charters, as before the ſaid Statute they 
had or might have done; any Thing in the ſaid AF to the contrary notwith- 
flanding. 8 5 | 
Sect. 25. And it is enacted by 7 Jac. 1. 10. That if any Perſon being 
an Alehouſe-keeper, ſhall be lawfully convicted for any Offence committed 
againſt any of the Branches of either of the ſaid Acts of 1 Jac. 1. 9. or 4 Jac. 
I. 5. he ſhall for the Space of three Years next enſuing the ſaid Conviction, be 


xtterly diſabled to keep any juch Alehouſe, [104] | ©) 


CHAP. LXSIY. 
Of Monopolies. 


"OR the better Underſtanding the Nature of the Offence of procuring 
or making Uſe of a Monoply, I ſhall conſider: 


1. What ſhall be ſaid to be a Monopoly. 
2. In what Manner the procuiing, or making Uſe thereof, are 


reſtrained by the Common Law, 
3. In what Manner by Statute, 


See. I. 


the ſaid Statute of 4 Fac. 1. 5. 


Ch ap. 79. : Of Monopolies. 23 I 


ect. 1. As to the firſt Point, it ſeemeth that a Monopoly is an Allow- 3 It. 181. 
ance by the King, to any Perſon or Perſons, of the ſole Buying, Selling, Ner 186. 
Making, Working, or Uling of any Thing, whereby any Perſon is ſought 
to be reſtrained from any Freedom which he had before, or hindred from 


his lawful Trade. 


As to the ſecond Point it ſeemeth, That the procuring or making Uſe of 
ſuch Monopolies, is reſtratzed by the Common Law two ways. 1 


1. By declaring all Grants of this Kind to be void. 


2. By making thoſe who procure or make uſe of them, liable to be 
r | | 
Se, 2. And firſt it is ſaid, That all Grants of this Kind relating to any | 


known Trade, are made void by the Common Law, as being againſt the 
Freedom of Trade, and diſcouraging Labour and Induſtry, and reſtraining | 
Perſons from getting an honeſt Livelihood by a lawful Imployment, and 
putting it in the Power of particular Perſons to ſet what Prices they 


leaſe on a Commodity; all which are manifeſt Inconveniences to the see Skin. 
| 132 to 137. 


" - 


Publick. | | 
Sect. 3, And upon this Ground it hath been * reſolved, That the 15 5 5 

King's Grant to any particular Corporation of the ſole Importation of any 223 to 226. 4 

Merchandize is void, whether ſuch Merchandize be prohibited by Statute era a 1 

Or not. | 17 85 rg EY | ' 
Sect. 4. And for the like Reaſons alſo it hath been reſolved, That the « 2 Ab. 


Grant of the fole* Ingroſſing of Wills and Inventories in a ſpiritual Court, . 
or of the ſole Making of Bills, Pleas and Writs in a Court of Law, to 2 lng. 61, 
any p:rticular Perſon, is void, b 2 Kol. Ab. 
Seck. 5. Alſo it hath been adjudged, That the King's Grant of the ſol: c 1 6 
Making, Importing and Selling of © Playing-Cards, is void, notwithſtand- 2 Rol. Ab. 
ing the Preience, That the Playing with them is a Matter meerly of Plea- 7'+ he 5" 
ſure and Recteation, and often much abuſed, and therefore proper to be re 1 OR 
ſtrained ; for ſince the Playing with them is in itſelf lawful and innocent, 85, &e. 
and the Making of them an honeſt and laborious Trade, there is no more 9. 71. 1h 
Reaſon why any Subject ſhould be hindred from getting is Livelihood by Noy 73, &c. 
this than by any other Imployment, EIN 47+ 
Sect. 6. Bat it ſeemeth clear, That the King may for a reaſonable Time Noy182, 183. 
make a good Grant to any one of the ſole Uſe of any Art invented or firſt 
brought into the Realm by the Grantee, as ſhall be ſhewn more at large 
in the 14th, 16th, and 16th Sections of this Chapter, Allo it ſeems to be 
the better Opinion, That the King may grant to particular Perſons the ſole ; Mod. 256. 
Uſe of ſome particular Imployments, (as of P:inting the Holy Scriptures 3 Keb. 792. 
and Law Books, Sc.) whereof an unreſtrained Liberty might be of dange- 3 Nod. 75. 
rous Conſequence. | | 
Sect. 7. Secondly, Alſo it is holden, That the procuring or making Vie, raft. 181, 
of an unlawful Monopoly, is farther reſtrained by the Common Law, by 2 Int 47, 61: 
ſubjecting thoſe who ate guilty thereof to a Fine and Impiiſonment for the 
Offence, as being Malum in je, and contrary to the ancient and fundamental 
Laws of the Kingdom : And it is faid, That there are Precedents of Pro- 
ſ-cutions of this Kind in former Days, but I cannot find any modern In- 
ſtance thereof. 
Sec. 8. As to the third Point, wiz. In what Manner the procuring 
and making Uſe of a Monopoly are reſtrained by Statute, it is de— 4 
Clared and enacted by 21 Fac. 1. 3. That all Monepolies, and all Commiſſions, A 


Grants, Licences, Charters and Letters Patents to any Perſon or Perſons, Bodies ] 
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Peolitick-or Corporate whatſoever, of or for the ſole Buying, Selling, Making, 
Working, or Ujing of any Thing within this Realm, or Wales, or of any other 
Monopolies, and all Proclamations, Inhibitions, Reſtraints, Warrants of A, 
:fiſtance and all other Matters whatſoever any Way tending to the Inſlituting, 
Strengthening, Furthering, or Countenancing of the ſame, or any of them, are 
altogether contrary to the Laws of this Realm, and ſo are and ſhall be utterly 


4 word, and of none Effect, and in no wiſe to be put in Ure or Execution, N 
Sect. 9. And it is farther enacted, Par. 2. That all Perſons, Bodies Poli- 


tick and Corporate whatſoever, ſhall be diſabled and uncapable to have, uſs, 
-exerciſe or put in Ure, any Monopoly, or any ſuch Commiſſion, Grant or Li- 
cence, &c. or other Thing tending as aforeſaid, or any Liberty, Power, or 
Faculty, grounded or pretended to be grounded, upon them, or any of them. 
Sec. 10. And it is farther declared and enacted, Par, 3. That all Mo- 
nopolies, and all ſuch Commiſſions, Grants, and Licences, &c. and all other 
Things tending as aforeſaid, and the Force and Validity of them, ought to 
be, and ſhall be examined, beard, tried, and determined, by and according to 
the Common Laos of this Realm, and not etherwie., | 
; Tit, 132, Sed. 11. In the Conſtruction of this Clauſe it bath been holden, That 
83. all Matters of this Kind ought to be tried in the Courts of Common Law 
only, and not at the Council-Table, or in the Court of Chancery, or any 
other Court of like Nature. 1 | 
Sef. 12. And it is farther. enacted, Par, 4. That if any Perſon ſhall be 
hindred, grieved, diſturbed, or diſquieted, or his Goods or Chattels any way 
ſerzed, attached, diſtrained, taken, carried away or detained, by Occaſion or 
Pretext of any a” 15h or of any ſuch Commiſſion, Grant or Licence, &c. 
or other Matter or Thing tending as aforeſaid, and will ſue to be relieved in 
any of the Premiſſes, he ſhall have his remedy for the ſame at the Common Law, 
by Action grounded on the ſaid Statute, to be heard and determined in the 
King's Bench, Common Pleas or Exchequer, againſt the Party by hom he 
ſhall be ſo hindred or grieved, &c. or by whom bis Goods ſhall be ſo ſeized or 
attached, &c. wherein every ſuch Perſon, which ſhall be jo hinared or grieved, 
.&c, or whoſe Goods ſhall be fo ſeiged or attatched, &c, {hall recover three 
Times ſo much as the Damages which he ſuſtained by Means of ſuch Hindrance, 
&c. and double Coſts ; and in ſuch Suits, or for the ſlaying or delaying the reg, 
no Eſſoin, Protection, Wager of Law, Aid Prayer, Privilege, Injuncticu, 
or Order of Reſtraint, ſhall be in any wiſe prayed, granted, admitted, or al- 
5 lowed, nor any more than one Imparlance : Aud if any Perſon fhall, after No— 
tice that the Action depending is grounded upon the faid Statute, cauſe on pro- 
cure any Afton at the Common Law grounded thereon to be ſlayed or delayed 
before Fudgment, by Calcur or Means of any Order, Warrant, Power, or Au 
thority, ſave only of the Court wherein ſuch Action ſhall be depending, or gh 
ter Judgment ſhall cauſe or procure the Execution to be ſtayed or delayed 
by Colour or Means of any Order, Warrant, Power or Authority, ſave only 
by Writ of Error or Attaint, that then the ſaid Perſon or Perſons Jo off cd- 
ing, ſhall incur a Præmunite. 

3 Joſt, 183. Sec. 13. It is ſaid, That the firſt Branch of this laſt Clauſe relating 
to the delaying of Cauſes of this kind before Judgment, not only extend- 
eth to the Privy Council, Chancery, Exchequer-Chamber, and the like, 

= but alſo to thoſe who ſhall procure any Warrant from the King for ſuch 

| Purpoſe; and it is ſaid, That the latter Branch relating to the delaying ct 
Execution after Judgment, extendeth even to the Judges of the Court where 

i the Cauſe is depending, Ron 

4 Sect. 14. But it is provided, Par. 6. That no Declaration in the Statut? 

mentioned ſhall extend to any Letters Patents and Grants of Privilege for tt 


Term of fourteen Years or under, of the fole working or making of any manuer of 
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new Manufaftures within this Realm, (under which Words Manufactures Salk. 447. 
newly brought into the Realm from beyond Sea are included, tho' they were 
not new there) to the true and firſt Inventor and Inventors of ſuch Manu- 
fafures, which others, at the Time of making ſuch Letters Patents and Grants, 
Hall not uſe, fo as alſo they be not contrary to the Law, nor miſchievous to the 
State, by raiſing Prices of Commodities at Home, or Hurt of Trade, or generally 
inconvenient: .The ſaid fourteen Years to be accompted from the Date of the firſt 
Letters Patents, or Grant of ſuch Privilege, but that the ſame ſhall be of ſuch 
Force as they ſhould be, if the ſaid Af had never been made, and of none other, 
Seck. 15. It hath been reſolved, That no new Invention concerning the; rag. 184. 
working of any Manufacture, is within the Meaning of this Exception, un- 
eſs it be ſubſtantially new, and not barely an additional Improvement of an 
old one. PE 
Seck. 16. Alſo it hath been holden, That a new Invention to do as 3 Ift. 184. 
much Work in a Day by an Engine, as formerly uſed to employ many 
Hands, is not within the ſaid Exception, becauſe it is inconvenient in turn- 
ing ſo many labouring Men to Idleneſs. 
Sef. 17. Allo it ſeemeth clear, that no old Manufacture in uſe before, ; Inv. 184; 
can be prohibited in any Grant of the ſole Uſe of any ſuch new Invention, 
See. 18, And it is farther provided, Par. 7. That nothing in the ſaid 
Ag contained (hall extend to any Grant or Privilege, Power, or Authority 
whatſoever before the ſaid Act, made, granted, allowed, or confirmed by ary 
AZ of Parliament, ſo long as the ſame ſhall continue in Force. 
Sec. 19. And it is farther provided, Par. 9. That nothing in the ſaid 
Act contained ſhall be in any wiſe prejudicial to any City, Borough, or Ton- 
corporate within this Realm, concerning any Grants, Charters, or Letters Pa- 
tents to them made, or concerning any Cubiom uſed by or within them, or unto 
any Corporations, Companies, or Fellowſhips of any Art, Trade, Occupation, or 
Myſtery, or to any Companies or Societies of Merchants within this Realm, ereft= 
ed for the Maintenance Enlargement, or ordering of any Trade or Merchandize : 
But that the ſame Charters, Cuſtoms, Corporations, &c. and their Liberties and 
Immunities ſhall be of ſuch Force and Effeft as they were before the making of 
the ſaid get, and of none other ; any Thing before in the ſaid Ads contained to 
the contrary in any wiſe notwithſtanding. . 
Sef, 20. And it is farther provided, Par. 10. That nothing in the ſaid 
AF contained ſhall extend to any Letters Patents, cr Grants of Privil:ge, con- 
cerning Printing; nor to any Commiſſion, Grants, or Letters Patents concerning 
the digging, making, or compounding of Salt-Petre, or Gun-powder ; or the 
caſting” or ' making of Ordnance, or Shot for Ordnance : Nor to any Grant or 
Letters Patents of any Office erected before the making of the ſaid Statute, and 
then in Being, and put in Execution, other than ſuch Offices as had been decried 
by Proclamation : But that all ſuch Grants, &c. ſhall be of the like Force and 
EiffeF, and no other, as if the ſaid Af had never been made. 
Sect. 21, But it is enacted by 16 Car. I. 21. That it ſhall be lawful for 
all Perſons, as well Strangers, as natural born Sͤubjecls, to import any Quantities 
of Gun-Powger whatſoever, paying ſuch Cuſtoms and Duties for the ſam? as by 
Parliament ſhall be limited: ind that it ſhall be lawful for all his Majsſty's 
Subjects of this his Realm of England, to make and ſeil any Quantities of Gun- 
Powder at his Pleaſure, and alſo to bring into this Kingdom any Quantities of Salt- 
Petre, Brimſtone, or any other Materials for the making of Gun-Powder : And 
that if any Perſon ſhall put in Execution any Letters Patents, Proclamation, 
Eaif, Act, Order, Warrant, Reſtraint, or other Inhibition whatſcever, whereby 
the Importation of Gun-powder, Salt-Petre, Brimſtone, or other the Materials 
fore mentioned, ſhall be any ways prohibited or reflrained, be ſhall ircur a Præ- 
MUnire, | O 00 On Set, 222 
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Sef. 22. And it is farther provided by the ſaid Statute of 21 Fac. 1. 3. 
Par. 11. 12. That nothing in the ſaid Adt contained ſhall extend to any Come 
miſſion or Grant concerning the digging, compounding, or making of Allum, or 
Allum- Mines, &c. nor concerning the Licenſing of the Keeping of any Tavern 
or ſelling of Wines, to be ſpent in the Manſion-Houſe, or other Place, in the 
Tenure or Occupation of the Party ſelling the ſame, and a farther Proviſion is 
made in the latter Part of the Statute, for ſome particular Grants to particular 
Corporations and Perſons, es Newcaſtle upon Tyne, &c. T2 
Sect. 23. But it is ſaid, That the ſaid clauſe relating to Allum was 
needleſs, becauſe all ſuch Mines belong of Courſe. to the Perſons in whoſe 
Grounds they are, and therefore no Privilige concerning them can be granted, 
but in the King's own Grourd. | | 


3 Inſt. 185. 


CHAP LXXY. 


Of Foreſtalling, Ingroſſing, and Regrating, and other Of 


fences of the like Mature. 


JD OR the better underſtanding the Nature of Foreſtalling, Ingroſſing and 
Regrating, and other ſuch like Offences, I ſhall conſider, 


1. How ſuch Offences are treated by the Common Law. 
2. How by Statute. 


As to the firſt Point, I ſhall conſider : - 


1. What is eſteemed an Offence of this Kind by the Common Law. 
2. How ſuch Offence is puniſhable by the Common Law. 


1 Seck. I. As to the rt of theſe Particulars it is faid, That all Endea- 


3 Int. 195, vours whatſoever to enhanſe the common Price of any Merchandize, and 
196, all Kinds of Practices which have an apparent Tendency thereto, whether 
oh by ſpreading falſe * Rumors or by * buying Things in a Market before the 
Preſentment, accuſtomed Hour, or by buying and ſelling again the ſame Thing in the ſame 


12. Market, or by any other ſuch like Deviſes, are highly Criminal at Com- 


b Crom. 18. b. 


e Crom. 80, b. mon Law, and that all ſuch offences antiently came under the general 


Notion of Foreſtalling, which included all Kinds of Offences of this 
Nature. | | | 

Sect. 2. And ſurely there can be no Attempt of this Kind, but muſt be 
looked upon as a high Offence againſt the publick, inaſmuch as it ſo appa- 


rently tends to put a Check upen Trade, to the general Inconvenience of 


the People, by putting it out of their Power to ſupply themſelves with a 
Commodity, without an unreaſonable Expence, which often proves ex- 
tremely oppreſſive to the poorer Sort, and cannot but give juſt Cauſe of 
Complaint to the richeſt. | | 
3 Tnft. 196. See, 3. But it hath been reſolved, That any Merchant, whether he 
II. F. C. 152. be a Subject or a Foreigner, bringing Victuals, or any other Merchandize 
into the Realm, may ſell the ſame in Groſs, but that no Perſon can law- 


fully buy within the Realm any Merchandize in Groſs, and ſell the ſame 
| in 
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in Groſs again, becauſe by ſuch Means the Price will be inhanſed, for the 

more Hands any Merchandize paſſeth through, the dearer it muſt grow, be- 

cauſe every one will make his Profit of it: and if ſuch Practices were al- 

lowable, a rich Man might ingroſs into bis Hands a whole Commodity, 

and then ſell it at what Price he ſhould think fit; which is of ſuch dangerous 
Conſequence, that the bare Ingroſſing of a whole Commodity with an UNE. 
to ſell it at an unreaſonable Price, is an Offence indictable at the Common 232. 15 
Law, whether any Part thereof be ſold by the Ingroſſer, or not. 

Sef, 4. And ſo jealous is the Common Law of all Practices of this 12 . 
Kind, that it will not ſuffer Corn to be ſold in the Sheaf, perhaps for this 
Reaſon, becauſe by ſuch Means the Market is in Effect foreſtalled. 

Sef. 5. As to the ſecond Particular, 4/2, In what Manner Offences of 
this Kind are puniſhable by the Common Law; it is ſaid, That by an antient 
Statute the Offender was to be grievouſly amerced for the firſt Offence ; for 3 Inſt 195. 
the ſecond, to be condemned to the Pillory; for the third, to be impriſoned ; 
and for the fourth to be compelled to abjure the Vill: And there ſeems to be 
no Doubt, that but at this Day all Offenders of this Kind are liable to a Fine 
and Impriſonment, anſwerable to the Heinouſneſs of their Offence, upon 
an Indictment at Common Law. 


As to the ſecond Point, vis. In what Manner theſe Offences are treated 
by Statute, I ſhall conſider ; 


1, What particular Proviſions have been made relating to this Matter. 
2, What Caſes have been excepted out of thoſe Proviſions. ' 
3. In what Manner the Offenders are to be proceeded againſt, 


The particular Proviſions of this Nature are five-fold ö 


1. The obliging all Victuallers to ſell at a reaſonable Price. 

2. The allowing all Foreigners free Liberty of importing and ſelling 
Victuals. | 

3. The giving the great Officers of State a Power to tax the Price of 
Y | 

4. The prohibiting Conſpiracies to raiſe the Price of Victuals. 

5. The prohibiting all Foreſtalling, Ingroſſing, and Regrating. 


Sect. 6. The firſt of the ſaid Proviſions depends upon 23 Ed. 3. 6. 
by which it is enacted, That Butchers, Fiſhmongers, Regrators, Hoſtelers, 
Brewers, Bakers, Poulterers, and ther Sellers of all Manner of Viftual, ſhall 
be bound to ſell the ſame for a reaſonable Price, having reſp c to the Price that 
ſuch Victual ſhall be fold at in the Places adjuining ; ſo that ſuch Sellers have 
moderate Gains, reaſonably to be required, according to the Diſlance of the Place 
from whence the ſaid Victuals be carried; on pain to for feit double the Value, &c. 
And the chief Officers of Toxons are required to ſee” this Statute executed, on 
Pain of poying the treble Value of the Thing ſold, &c. 

dect. 7. The ſecond of the above mentioned Proviſions depends upon 
6 R. 2. 10. and 11 Ric. 2. 7. and 1 H. 4. 17. by which it is enacted, That 
all mann r of Aliens, being of the Amity of the King, coming into any Town of 
the Realm with Fiſh, or other Victual, ſhall be under the King's etpecial Pro- 
tection, and may cut their Fiſhes and Vifluals in Pieces, and in part, or in all, 
at Retail, or in Groſs, as to them beſt ſhall ſeem, to ſel! and make their Profit, 
& c. And it is farther enacted by 14 H. 6. 6. That if any Man diſturb any 
Alien to ſell bis Fiſh in Groſs, or at Retail, in Part or in Whole, contrary to the 

above 
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abpoe mentioned Ordinances, and thereof be duly attainted at the Suit of the 
King, or of the Party, he ſhall forfeit ten Pounds, &c. | 
Seck. 8. The Third of the abovementioned Proviſions depends upon 
26 H. 8. 2. by which it is enacted, That to remedy the frequent Riſe of the 
Price of Cheeſe, Butter, Capons, Hens, Chickens, and other neceſſary Victuals 
for Man's Suſtenance, by ingroſſing and regrating the ſame ; the Lord Chancellor 
and other high Officers of State, &c. may, upon Complaint of any inhanſing of 
_ the Prices of ſuch Victuals without Ground or reaſonabie Cauſe, in any Part of 
the King's Dominions, ſet and tax reaſonable Prices of ſuch Victuals: And that 
Videinfra after Proclamation made of ſuch Frices, all Farmers, Owners, Broggers, and 
— all other Victuallers whatſoever, having or keeping any ſuch Viftuals to the In- 
tent to ſell ſhall fell the ſame to ſuch of the King's Subjects as will buy them at 
fach Prices as ſhall be taxed by ſuch Proclamation, under the Pains to be limited 
in the ſaid Proclamation. 
Sect. g. But it is provided, That the Officers of Cities, Boroughs, or Towns= 
corporate, and all other Perſons having Authority to ſet Prices of ſuch Victuals, 
; may ſet ſuch Prices in ſuch Manner as if the ſaid Adi had not been made, 
Sec. 10. The fourth of the above mentioned Proviſions depends upon 
2 & 4 E. 6. 15. by which it is enacted, That if any Butchers, Brewers, Ba- 
kers, Poulterers, Cooks, Coſter-mongers or Frutterers, ſhall conſpire, covenant pro- 
miſe, or make any Oaths, that they ſhall not ſell their Vidtuals but at certain 
Prices; or if any Artificers, Workmen or Labourers, do conſpire, covenant, or 
promiſe together, or make any Oaths, that they ſhall not make or do their Works, 
but at a certain Price or Rate; or ſhall not enterpriſe, or take upon them to finiſh 
what another hath begun, or ſhall do but a certain Work in a Day, or ſhall 
not work but at certain Hours and Times; every ſuch Perſon ſo conſpiring, 
&c. ſhall forfeit for the firſt Offence ten Pounds, and if be pay not the ſame 
within fix Days, ſhall ſuffer twenty Days 1mprifonment ; and for the ſecond Of 
fence ſhall forfeit twenty Pounds, &c. and for the third, forty Pounds, & c. And 
if any ſuch Conſpiracy, Cevenant, or Promiſe be made by any Society, Brother- 3 
hood, or Company, of any Craft, Myſtery or Occupation of the Victuallers above I 
mentioned, with the Preſence or Conſent of the more Part of them, that then 3 
immediately upon ſuch Act of Conſpiracy, &c. ever and beſides the particular 
Puniſhment b fore appointed, their Corporation ſhall be diſſolved; and that the 
ſaid Offences ſball be determined at the Aſſizes, Seſſions hh Peace, or Court- 
Leet. See 22 & 23 Car, 2. 15. 
Sed. 11. The fifth of the above mentioned Proviſions depends chiefly 
upon 3 & 4 E.6.21.and5& 6 E. 6. 14. By the firſt of which Statutes it 
' Vide infra is enacted, That no Perſon, not being an Inn-holder, or Victualler, felling by 
S. 30. retail in his Houſe, ſhall buy to ſell again any Butter or Cheeſe, unleſs he ſell 
the ſame again by Retail, in open Shop, Fair, or Market, not ſeiling more than 
a Weight of Cheeſe, or a Barrel of Butter at one time, | 
Sect. 12. And it is farther enacted by the ſaid Statute of 5 & 6 E. 6 14. 
which is the principal Statute relating to this Matter, That whoſvever ſhall buy, 
or cauſe to be bought, any Merchandize, Viclual, er any other Thing whatſoever, 
coming by Land or by Water toward any Market or Fair to be ſold in tie fame, 
or coming toward any City, Port, Haven, Creek or Road of this Realm, or 
Wales, from any Parts beyond the Sea, to be fold ; or make any Bargain, Cen— 
tract or Promiſe for the having er buying of the ſame, or any Part theres jÞ 
| coming as is aforeſaid, before the ſame ſhall be in the Market, Fair, City, or 
| Port, &c. ready to be ſold ; or ſhall make any Motion by Word, Letter Meſ- 
ſage, or otherwiſe, to any Perſon or Perſons, for the inhanſing of the Price, or 
| 


dearer ſelling of any Thing above mentioned; or elſe diſſibade, move, or ſtir any 


one coming to the Market or Fair, to abſtain or forbear to bring er convey any of 


I the 
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the Things above rebearſed, to any Market, Fair, City, or Port, &c. to be 
fold, ſhall be deemed a Foreſtlaller, 5 4 

'Se#. 13. It bath been reſolved, That an Indictment upon this Clauſe, Ro. Re. 421. 
charging the Defendant with meeting F. S. at ſuch a Place near a certain 
Town, and there buying of him certain Goods, which he was about to ſell 
in the Market of ſuch Town, is inſufficient, becauſe it is not expreſly ſaid, 
that the Goods ſo bought were coming to the Market to be ſold. 
Seck. 14. And it is farther enacted by the ſaid Statute of 5 & 6 Ed. 6. 14. 
Par. 2. That whoſoever ſhall by any Means, regrate, obtain, or get into his 

Hands or Poſſeſſien, in any Fair or MarRet, any Corn, Wine, Fiſh, Butter, 
Cheeſe, Candles, Tallaw, Sheep, Lambs, Calves, Swine, Pigs,\Geeſe, Capons, 
Hens, Chickens, Pigeons, Conies, or other Dead Viftual whatſeever, that ſhall 
be brought to any Fair or Market to be ſold, and do ſell the ſame again in any 
4 Fair or Market holden in the ſame Place, or within four Miles thereof, ſhall 
Y _ ke taken for a Refrater. i! ihuto on tut Þ ro pls 51 
3 Se. 15. And it is farther enacted, Par. 3. That wheſoever ſhall engroſi or 
get into his Hands by buying, contracting or promſe taking, ather than by 
Demiſe, Grant, or Leaſe of Land or Titbe, any Corn growing in the Fields, or 
any other Corn or Grat n, Butter, Cheeſe, Fiſh, or other dead Vichuali what/o+ 
ever, within the Realm of England, to the Intent fo ſell the ſame again, ſhall 
be reputed an unlawful Ingroſſer. „ ES Ih 


In the Conſtruction of the laſt mentioned Clauſes the following Opinions 
0 have been holden: 


SefF. 16. I. That Salt is a Victual within the Meaning of it, not only = Int, 19g: 
becauſe it is of Neceſſity of it ſelf for the Feod and Health of Man, but H. P. C. 152. 
alſo becauſe it ſeaſoneth. and maketh , wholeſome Beef, Pork, and other . C. 231. 
Victuals, in which Reſpect it ſeemeth itſelf to come under the Notion of 
Victual, and ſeemeth to be ſo underſtood by the Makers of 13 El. 25. as 
appears from Par. 21. of that Statute. | 
\ $28, 17. II. That ſach * Victual only as is neceſſary for the Food of Man * 3 Inft. 195. 
is within the Purview of it; and therefore that Apples, and Cherries, and — F. "gle by 
ſuch like Fruits, are not within the Intent of it; for the Words are, Corn, Owen 5 ” 
or Grain, Butter, Cheeſe, Fiſh, or other dead Victuals, which Words are faid Cro. Ja. 214. 
to import the ſame as if it had been ſaid, or other dead Victuals of like 
Quality: Alſo it is ſaid, That there is not any Thing prohibited within the 
Statute, but what hath a Proviſo, how in ſome Kind it might be brought; C 8 
and therefore ſince there is not any ſuch Proviſo for Apples, that they 4 3 Ind. To 
never were intended to be reſtrained : And agreeably hereto it hath been H- P. C. 152. 

holden, That neither © Hops nor * Malt are within the Meaning of the 7 —— 
T ⁰ ͥͤd anon: n e IR. Re. 12. 
Sect. 18. III. That:theBoying of Corn, withian Intent to make * Starch e Bridg. 5, 6. 
of it, and then to ſell it, is not within the ſaid Clauſe, becauſe it is not Owen 135. 
bought to be ſold again in the ſame Nature in which it was bought, bat e 595" 
to be firſt altered by a Trade or Scjence, and then ſald again. And for the Cro. Ca. 231. 
like Reaſon it ſeemeth to be the better Opinion, That the Buying of Corn Con. Owen 
in order to make Meal of it, and then to ſell it, is no way within the ſaid 1 
Clauſe ; and that the Buying of # Barley with an Intent to make it into 3 Inſt. 196. 
Malt, and then to ell it, had no need of the Exception made for it in yo ng: 33. 
the ſaid Statute. — — — INES 8 8 
Sect. 19. IV. That there is no Neceſſity in an Information or Indict- 135. 
ment grounded on the ſaid Clauſe for ingroſſing any Victual therein men- 
tioned, to ſay * That the Defendant did not come by it by a Demiſe of 1 Jon. 157. 
1 P p p Land . 
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Land: Sc. but that the Defendant, if he have 
in his Defence, may give it in Evidence. 
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any | ſuch Matter to alledge 


3 T 
2 £ q 


-t ” 


Se&. 20. V. That in every ſuch Information, &c. the Words of the 


e Statute muſt be preciſely purſued, and therefore that it is not ſufficient to 
ſay, That the Defendant bought ſo much Corn, &c. becauſe the Words are, 
ſhall ingroſs, or get into his Hands, by buying, &&c. 


Par. 4, 5 


Sect. 21. And it is farther enacted by the ſaid statute of 6 E. 6. 14. 
3 6. That whoever ſhall offend in any of the Things before recited, and 


be thereof duly convicted, ſhall For the firſt Offence ſuffer Impriſonment for two 

Mont is, and forfeit the Value of: the Goods jo by him' bought or had; and for the 

ſecond Offence ſhall fuffer Impriſonment for one half Tear, and forfeit the double 

Value of the Goods, &c. and for the third Offence ſhall be ſet on the Pillory, and 

forfeit all bis Goods, and be committed to Priſon during the King's Pleaſure. 

Sec. 22. And from hence it ſeems clearly to follow, as well as from 

the general Rules of Law, That no Information for any of the above men- 

tioned Offences againſt the ſaid Statute,' can be good, without ſhewing in 

certain the Quantity of the Thing in Relation to which the Defendant is 

ſuppoſed to have incurred the Penalty, not only becauſe otherwiſe the Judg- 

ment to be given on ſuch an Information can never be pleated in Bar of any 

other, becauſe it cannot appear that both of them were brought for the 

ſame Thing, but alſo becauſe it cannot appear to the Court what Forfeiture | 

the Defendant ought to incur, unleſs the Extent of the Offence, which is to 

be the Meaſure of it, be ſpecially ſet forth: And for theſe Reaſons it hath 

2 Bulf. 317. been adjudged, That an Information for ingroſſing Corn, the Quantity where- 
e 200 0G expreſſed by the Word Cumulus only, is not good; yet it is ſaid, That 


6 Mod, 32. An 
„„ 


4 


Indictment for ingroſſing magnam quanititatem frumenti, is ſufficient. 
Seck. 23. And it is farther enacted by the ſaid Statute of 5 & 6 E. 6. 147 


Par. 8. That if any Perſon having ſufficient Corn aud Grain, for the Pro- 

vifion of his own Houſe, and ſowing of bis Grounds for one Near, to buy any 

Corn in any Fair or Market, fon the Change of bis Seed, and do not bring to 

the ſame Fair or Market the ſame Day, ſo much Corn, as he ſhall fortune to 

A᷑uy for his Seed, and ſell the ſame if he can, as the. Price of .Corn then 

| - goeth in the ſaid Market or Fair, that then every ſuch Perſon ſhall for feit 
the double Value of the Corn fo bought... | 


an 
2 or Kids living, and fell the ſame again alive, unleſs he keep and feed 


Seck. 24. And it is farther enacted Par. 9. That if any Perſon ſhall buy 
Manner of Oxen, Ronts, Steers, Kine, Heifers, Calves, Sheep, Lambs, 


be ſame ſive Weeks, be ſhall loſe the double Value of the Cattle ſo bought and 
© fold, one Moiety whereof ſhall be to the King, and the other Maiety to him that 
%% ² e! CO0:  IG e 


Ik) be principal Exceptions out of the above mentioned Statutes ſeem to be 


rtreducible to the following Heads 


1. Such as relate to Corn. 


2. Such as relate to Butter and Cheeſe; and dead Cattle, 


goa 


3. Such as relate to Beer, Cyder, and Mum. 
4. Such as relate to Fin. 
5. Such as relate to Wine, Oil, Sugar, Salt, &c. [os 

6. Such as relate to Fiſhmongers, Victuallers, Butchers, Poulterers, &c. 
7. Such as relate to Badgers and Drovers, 

8. Such as relate to Leſſors, &c. £ 
9. Such as relate to Shipping and Caſtles, 
o. Such as relate to Towyns-Corporate. 


} 
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Sect. 25, As to the firſt of theſe Exceptions relating to Corn, it is en- 
acted by the ſaid Statute of 5 & 6 Ed. 6. 14. Par, 7. That the Buying of 
any ſuch Barley, Bigge, or Oats, as any Perſon (not foreſialling) ſhall buy 
to convert into Malt or Oat-meal in his own Houſe, and ſo ſhall be converted 
indeed, ſhall not be taken to be within the ſaid Af, 
Se. 26. It ſeemeth to be the better Opinion, That if there had been 
no ſuch Exception, yet the Buying of Corn for ſuch Purpoſe ſhould not 
be intended to have been within the Purview of the Statute, as hath been 
more fully ſhewn already Se&. 18. But upon the Suppoſition, that ſuch an 
Exception was neceſſary, it hath been holden that the Buying of Corn and 
Turning it into Malt in another's Houſe, becauſe it was of ſo great a Quan- Owen 135. 
tity, that it could not be malted in the Buyer's own Houſe, is not within 
the Benefit of it. | | 1 
See. 27. And it is farther enacted by 1 V. & M. Seſſ. 1. Ch. 12. That 
when Malt or Barley, Wincheſter Meaſure, ſhall be at twenty-four Spillings vide _ & 
a Quarter or under; Rye at thirty-two Shillings a Quarter or under; and Wheat 6 Ed. ö. 14. 
at forty-eight Shillings a Quarter or under, in any Port of England or Wales; Par. 12, 13. 
every Perſon who ſhall put on Ship-board in Engliſh Shipping, the Maſter and 1 
two Thirds of his Mariners being their Majeſties Subjects, any Sorts of the Corn Par. 26. 
aforeſaid, from any ſuch Ports where the Rates ſhall not then be higher than as w_ 8 
aforeſaid, with Intent to export the ſaid Corn to Parts beyond the Seas, ſhall bring N 5 
a Certificate in Writing under his Hand, containing the Quantity and Quality 
of the Corn ſo ſhipped, to the Perſons appointed to collect the Cuſtoms within any 
ſach Port; and upon Proof of ſuch Certificate by one or more credible Perſons 
upon Oath, and upon Bond given by every ſuch Exporter of two hundred Pounds 
for every hundred Tun of Corn ſo ſhipped, and ſo proportionably, that the ſaid 
Corn, (Dangers of Seas excepted) ſhall be exported beyond the Seas, and not land- 
ed again in England, Wales, Guernſey, Jerſey, or Berwick on Tweed, ſhall 
receive from the ſaid Perſons appointed to receive the Cuſtoms, for every Quar- 
fer of Barley or Malt ground or unground, two Shillings and Six-pence ; for 
every Quarter of Rye ground or unground, three Shillings and Six-pence ; for 
every Quarter of Wheat ground or unground, five Shillings, without any Cuſtom, 
Fee, or Reward to be paid for the ſame. And upon Certificate returned under the 
common Seal of the chief Magiſlrate in any Place beyond Sea, or under the 
Hands and Seals of two known Engliſh Merchants upon the Place, that ſuch 
Corn was there landed, or upon Proof by credible Perſons that ſuch Corn was ta- 
ten by Enemies, or periſhed at Sea, the Examination and Proof thereof being 
left to the Receivers of the Cuſtoms, the Bond ſhall be delivered up to be can- 
celled ; and the Montes ſo paid ſhall be allowed as paid to their Majeſties. 
Sect. 28, As to the Second of the above mentioned Exceptions, relating Vide ſupr 
to Butter and Cheeſe, and dead Cattle, it is enacted by 21 Fac. 1. 22. That Sect. 11, 14, 
neither of the above mentioned Statutes of 3 & 4 Ed. 6.21.0r 5 &6 Ed.6. 14. 25 
or any other Proviſion whatſoever before that Statute made, concerning the Sale 
of Butter and Cheeſe in open Shop, Fair or Market, or the Providing or Buy- 
ing of any Rutter or Cheeſe, ſhall in any wiſe extend to any Cheeſemonger, or 
Tallow-Chandler, free of the City of London, and having been brought up as 
an Apprentice ſeven Years, trading in Butter and Cheeſe, for ſuch Butter 
and Cheeſe, and either of them, as he ſhall ſell in London, Weſtminſter, or 
Southwark, for the Vidlualling of any Ship of the King or Subject, or to any 
Butter and Cheeſe, which he ſhall ſell by an Quantities at one Time, and to one 
Perſon, not exceeding four Wey of Cheeſe, or four Barrels of Butter without 
Fraud, ſo as be ſell the ſame in open Shop, Fair, or Market : Provided that if 
the Fuſtices of Peace of any County at their Quarter-Seſſions, ſhall declare that 
ſuch Traders ſhall forbear to buy any Butter or Cheeſe, for any Time «within ſuch 


3 | County ; 
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County ; that then during the Time of ſuch Reſtraint, the ſaid Traders in But- 
ter and Cheeſe, that ſhall buy any ſuch Butter or Cheeſe, and fell the ſame again 
by retail, contrary to any of the ſaid Atts, ſhall not be freed from the Penal- 
ties thereof, | 
Sect. 29. And it is farther enacted by 3 & 4 V. & M. 8. That it ſhall be 
lawful for every Perſon, native or foreign, at any Time, to (hip, lade, carry, 
and tranſport, or export, from any Place within England, Wales, or Ber- 
wick on Tweed, in any Part of the World in Amity with their Majeſties, all 
Sorts of Beef, Pork, or Hogs-fleſh, But 
Cuſtom or Impoſition whatſoever. 
See. 30. As to the Third 


ter, Cheeſe, or Candles, free from any 


of the above mentioned Exceptions relating 
to Beer, Cyder, and Mum, it is enacted by 1 Vill. & Mar. Seſſ. 1. Ch. 22. 
That any Perſon may export any ſtrong Ale, ſtrong Beer, Cyder, or Mum, ts be 
ent beyond the Seas, paying Cuſtom for the ſame, at the Rate of one Shilling for 
every Tun, in ſuch manner as 1s ſet forth more at large in the ſaid Statute, 

As to the Fourth of the above mentioned Exceptions relating 
to-Fiſh, it is enacted by the ſaid Statute of 5 & 6 Ed. 6. 14. Par. 7. That 
the Buying of any dried or ſalted Fiſh, Herring, or Sprats (not foreſtalled) 
and fold for reaſonable Prices, ſhall not be deemed any Offence contrary to 
the ſaid At. 


Seck. 32. And it is farther enacted by the ſaid Statute, Par. 1 5. That it 


ſhall be lawful for any Subject, dwelling within one Mile of the main Sea, to 
buy all manner of Fiſh freſh or ſalted, (not 

the ſame again at reaſonable Prices, 

And it is farther enacted by 


foreſtalling tbe ſame) and to ſell 


5 El. 5. Far. 13. That jo much of 
the ſaid Statute of 5 & 6 Ed. 6. 14. and ſo much of all other Statutes againſt 
Regrators, Ingroſſers, and Foreſtallers, as concerneth the Buying of Sea-fiſh un- 
ſalted, or Mud-fiſh to be taken. and brought 
Crayers, or other Veſſels, into any Place of this Realm, ſhall be utterly repealed for 
fo much of the ſaid Fiſh, as any Buyer upon the Sea by way of Foreftalling or Re- 
grating, ſhall bring and diſcharge in any 

Sect. 34. As to the Fifth of the above mentioned Exceptions relating to 

Wine, Oil, Sugar, Salt, &c. the fame Exception is made in Relation to 
Wine, Oil, and Salt by- the ſaid Statute of 5 El. 5. Par, 13. as is ſet forth 
in the laſt Section concerning Fith unſalted, or Mud-Fiſh, 
Sef. 35, And it is farther enacted by 13 El. 25. Par, 21. 
Statute of 5 & 6 Ed. 6. 14. 1s not meant to extend, nor ſhall extend to any 
Wines, Oils, Sugars, Spices, Currans nor other foreign Viftuals, brought 
into this Realm from beyond the Seas, Fiſh and Salt only excepted. 
Sect. 36. As to the Sixth of the above mentioned Exceptions relating to 
Fiſhmongers, Victuallers, Butchers, and Poulterers, Cc. it is enacted by the 
faid Statute of 5 & 6 Ed. 6. 14. That the Buying of any Victual by any Fiſh» 
monger, Butcher, or Poulterer, as concern his own Faculty, Craft, or My- 
Foreſtalling, which ſhall ſell the ſame again upon 
reaſonable Prices by Retail; or the Buying of any Wine or other dead Victual 
above mentioned, being Meat for Man's Suſtenance by 
Vifualler, to ſell the ſame by Retail within his Houſe, or to any of his Neigh- 
bours for their Suſtenance, for reaſonable Prices, (1 
fence contrary to the ſaid AF, | 
Notwithſtanding this Exception it 
Cro. Ca. 314. any of the Perſons therein mentioned may be indicted for ingroſſing 

Victuals, with an Intent to ſell them again, againſt the Form of the Sta- 

tute ; for it ſhall be intended that they ingroſſed, and did not ſell at reaſon- 


able Prices, 


in any Engliſh. Subjects Ships, 


Port or Haven within this Realm. 


That the ſaid 


ſtery, otherwije than by 
any Innholder, or other 


all not be deemed any C- 


Seat. 37. hath been reſolved, That 
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Chap. 80. Of Foreſtalling, and Offences of like Mature. 


Seck. 38. As to the ſeventh of the above mentioned Exceptions relating to 
Badgers and Drovers, it is enacted by the ſaid Statute of 5 & 6 Ed. 6. 14. 


Par. 7. That the Buying of any Corn, Fiſh, Butter, or Cheeſe, by any ſuch 


Badger, Lader, Kidder, or Carrier, that ſhall be allowed to that Office by 
three Juſtices of Peace, &c. which ſhall ſell or deliver in open Fair or Mar- 
het, or to any other Victualler, or to any other Perſon for the Proviſion of his 
Houſe, all ſuch Corn, Grain, Butter and Cheeſe, as any ſuch Perſon ſhall buy, 
or cauſe to be bought, and that within one Month next after he ſball ſo buy any 


ſuch Corn, Grain, Butter or Cheeſe, ſo that the ſame ſhall be bought without 


Foreſlalling, ſhall not be deemed any Offence contrary to the ſaid Statute. 

Sec. 39. And it is farther enacted by the ſame Statute, Par. 12. That 
it ſhall be lawful to every Perſon who ſhall be allowed by three Juſtices of Peace, 
to buy (otherwiſe than by Foreſlalling) Corn, Grain, or Cattle, to be carried by 


Water from any Place wvithin this Realm, or Wales, unto any other Place within 


the ſaid Realm, or Domi nions, if be ſhall without Fraud embark within forty 
Days next after be ſhall have bought the ſame, or taken Covenant or Promiſe 
for the buying thereof, and with all paſſible Expedition tranſport the ſame to ſuch 
Place as his Cocket fhall declare, and there unlade the ſame, and bring a Cer- 
tificate thereof from a Juſtice of Peace of the County, or Head-Officer of the 
Town and Cuſtomer of the Port where it ſhall be unladen, &c. to be directed to 
the Cuſtomer and Comptroller of the Port where it ſhall be embarked. | 

Sect. 40. And it is farther enacted by the ſame Statute, Par 16, 17. That 
it ſhall be lawful for any Perſon known for a common Drover, being licenſed by 
three Juſtices of the Peace, &c. to buy Caltle in ſuch Shires where Drovers had 
been wont in Times paſt, acruſtomably to buy Cattle at their free Liberty and 
Pleaſure, and to fell the ſame is as aforeſaid, at reaſonable Prices, in common 
Fairs or Markets, diſtant from the Place where he ſhall buy the ſame forty 
Miles, ſo that the ſame Cattle be not bought by way of Foreſtalling. 

Sef. 41. And it is farther enacted by 5 El. 12 and 13 El. 25. Par. 20. 


That no Drover of Cattle, Badger, Lader, Kidder, Carrier, Buyer or T; ranſporter 


of Corn or Grain, Butter and Cheeſe, ſhall be licenſed to any ſuch Office or Do- 
ing, in any County except Weſtmorland, Cumberland, Lancaſter, Cheſter or 


York, but only in the General open Quarter-Seſſions of the Peace, to be holden in 


the Shire where ſuch Perſon fo to be all;wed ſhall dwell, and ſhall have dwelled 
three Years next before the Teſte of his Licence: And that no Perſon be admit= 
ted to any of the ſaid Offices or Doings, but ſuch only as be or have been mar- 
ried Men, and ſhall be at the Time of ſuch Licence to be granted, Houſholders, 


and not Houſhold-Servants, nor Retainers to any Perſon, and of the Age of 


thirty Years : And that ſuch Licences ſhall be good only for one Year next af- 
ter the Date, and ſhall bear Date of the Day and Place where the ſaid Seſſions 
ſhall be holden, and ſhall be jigned and ſealed with the proper Hands and Seals 


of three Juſtices preſent at the ſame Seſſions, whereof one to be of the Quorum, 


on Pain that every Perſon that ſball take any Licence contrary to this Ordinance, 


ſhall forfeit tue Pounds, and that all Licences made otherwiſe than is before 


expreſſed, ſhall be void; and that the Jujiices in the ſaid Seſſions ſhall by their 
Diſcretion take Bond and Surety from Time to Time, by Recognizance of ſuch 
as ſhall be allowed a common Drover of Cattle, Badger or Lader, &c. that they 
nor any of them ſhall by Colour of ſuch Licence foreſtal, or engroſs, or otherwiſe 
do any Thing contrary to the Meaning of the ſaid Statute of 5 & 6E. 6. 14. 
And that every ſuch Licence and Recognizance ſhall be made and written | 

the Clerk of the Peace of every County, where ſuch Licence ſhall be granted, or 


by bis Deputy, and by no other Perſon ; and that every Perſon that ſhall haue 


any fuch Licence, ſhall pay to the Clerk of the Peace, &c. Twelve-pence only; 
and for every ſuch Recognizance, Eight-pence ; and for regiſtring the ſame 
| q q Licence 
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Licence and Recognizance, Four-pence, and that the ſaid Clerk, &c, for the 


ſaid Fee, ſhall keep one Regiſter- Boot, and therein fhall regiſter and write 
all the Names, Surnames, and Dwelling-Places of fuch as ſhall be. fo licenſed, 
with a brief Entry of the ſaid Licence, and of the Day, Time and ; Place 
where it ſhall be granted; and that the ſaid Clerk of the Peace ſhall bring the 
ſaid Book to every Seffions, that it may appear what Number of Licences have 
been granted. And that no Perſon ſhall, by Authority of any ſuch Licence, buy 
any Corn or Grain out of open Fair or Market to ſell again, unleſs he ſhall be 
thereunto licenſed by ſpecial and expreſs Words contained in ſuch Licence, on 
Pain to forfeit frve Pounds for every Time that he ſhall do to the contrary, and 
that one Moiety of the For feitures afore rehearſed fhall be to the Queen, and the 
other to him who will ſue for the ſame, &c. 7 

Sect. 42. As to the Eighth of the above mentioned Exceptions relating 
to Leſſors, it is enacted by the ſaid Statute of 5 & 6 E. 6. 14. Par. 7. That 
the taking of any Cattle, Corn, Grain, Butter, Cheeſe, or any other Thing in 
the ſaid Statute mentioned, reſerved without Fraud or Civin upon any Leaſe 
fer Life or Years, ſhall not be deemed any offence contrary to the ſaid Statute, 

Sect. 43. As to the Ninth of the above mentioned Exceptions relating 


to Shipping and Caſtles, it is farther enacted by the ſame Paragraph of the 


aid Statute, That the ſame ſhall not extend to Proviſion made, without Fraud, 

by any Perſon, of any of the Things in the ſaid Statute mentioned, for the 
victualling of any Ship, Caſile or Fort, within the King's Dominions, without 
Foreftalling, which ſhall be employed only to that Uſe and Purpoſe, &c. 

Sect. 44. As to the Tenth of the above mentioned Exceptions relating 
to Towns-corporate, it is farther enacted by the fame Paragraph, That the 
ſaid Statute ſball not extend to any common Proviſion to be made without Fraud 
by any Perſon, of any of the Things in the ſaid Statute mentioned, for any City, 
Borough, or Town-corporate, ; 4 

Se. 45. Alſo it is enacted by the faid Statute of 5 El. 12. Par g. con- 
cerning the licenſing of Badgers, &c. That nothing therein contained ſhall in 
any wiſe extend to the Prejudice of the Liberty of any City or Town-corporate, 
but that every of them may aſſign and licenſe Purveyors, for the Proviſion of 
the ſame, as they might have done before, | | | 

Sect. 46. As to the third Point, vi. In what Manner Offenders of this 
Kind are to be proceeded againſt, it is enacted by the ſaid Statutes of 5 & 6 


E. 6. 14. Par. 1o, 11, and 5 El. 12 Par, 8. That the Fuſtices of Peace of 


every County at their Quarter-Seſſions may enquire, hear and determine, all the 
Offences contrary to either of the ſaid Acts, by . Inquijition, Preſentment, 
Bill, or Information before them exhibited, and by Examination of two lawful 
Witneſſes, or by any of the ſame. Ways or Means, by their Diſcretion, and 
make Proceſs thereupon, as though they were indicted before them by Inquiſi- 
tion, or by Verdict of twelve Men or more; and upon the Conviction of the Of. 
Fender, by Information or Suit of any other than the King, make Extracts of the 
Moiety of the Forfeitures to be levied to the King's Uſe, &c. and award Ex- 
ecution of the other Moie'y for the Complainant, &c. by Fieri facias or Capias, 
as the King's Juſtices at Weſtminſter-uſe to do, &c. and if ſuch Conviction 
ſhall be at the King's Suit, the Whole ſball be levied to his Uſe only, 
Sect. 47. Allo it is provided by 31 El. 5. which ordains that Informa- 
tions for offences againſt Penal Statutes muſt be laid in the proper County, 


Ch. 25. Seck. That nothing in the ſaid Statute contained ſhall extend to any Information or 


26 to 40. 


Declaration, for any Offence compriſed in any Statute made againſt Ingroſſiug, 
Regrating, or Foreſtalling, where the Penalty or Forfeiture ſhall appear to be 
to the Value of twenty Pounds, or above, but that every ſuch Offence may be 


laid 11 any County at the Pleaſure of the Informer, [105] 5 <>) 
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* treating of Bairatry, T ſhall confider 1 


| Who ſball ts aid ts be Buitutoti 26 
4 In what Manner ſuch an Offender i is to be proceeded againſt, 


3 To n n he is liable. 


Sect, 1. 910 tothe firſt Point it W That Batrater f is a common co. Lit. 368. 
Mover, Exciter, or Maintainer of Sults or Quarrels, either 1 in Coutts, Ts 36. b. 
in the country. J 

Sef. 2. And it is  faid not to be kl, whether the Courts wherein Co. Lit. 368. 
ſuch. ſuits are commenced, be of Record or not, or whether ſuch Quarrels 3 Co. 36. b. 
in the Country relate to a diſputed title of Poſſeſſions or not: But that all 
Kinds of diſturbances of the Peace, and the ſpreading of falſe Rumours 
and Calumnies, whereby Diſcord and Diſquiet may grow among Neigh- 

bours, are as proper Inſtances of Barratry, as the er or Keeping the 
Poſſeſſion of Lands in Controverſy, + 

Sec. 3. But it hath been holden, That a Man ſhall not hs; adjudged. A 
Batrator in Reſpect of any Number of falle Actione brought by him in his 1 Rol. Abr; 
own Right; however if ſuch Actions be merely groundleſs and vexatious 355: K. 
without any Manner of Colour, and brought only with a Deſign to oppreſs bog ors 
the Defendants, I do not ſee why a Man may not as properly be called a FR 
Barrator for Ang uch Actions wien as for ring up: others to- bring 
them. 8 
Seer. 4. But it Ai That an Attorney is in no Danger of being 
judged guilty of an Act of Barratry in reſpect of his maintaining an- Mod. 9, 9s. 
other in a groundleſs Action, to the commeneing whereof he was no way 

rivy. 
* Sec. 5. Alſo it ſeems clear, That no one can be a Barrator in reſpect 
of one Act "Frog ; for every Inditment for ſuch Crime muſt charge the 
Defendant with being Communts Barractator. 

Se. 6. It ſeems to have been holden, That a Feme Covert cannot be 
indicted as a common Barrator, but this Opinion ſeems juſtly queſtionable; Rol. Re. 39. 
for ſince a Feme Covert is as capable of exciting Quarrels, in the frequent 
Repetition whereof the Notion of Barratry ſeems to conſiſt, as if ſhe were See Chap. 1. 
ſole, why ſhould ſhe not as properly be indictable for it? r 

Ses. 7. As to the ſecond Pein, viz, In what Manner Offenders of this 
Kind are to be proceeded againſt, it is enadted by 34 E. 3. 1. That in every 
County ſhall be aſſigned for the keeping of the Peace one Lord, and with him 
three. or four of the moft worthy "of -the' County, &c. and that. they fall have 
Power to reſtrain Offenders, Rioters, and all other Barrators, and to purſue, 
arreſt, take, and chaſtiſe them, according to their Treſpaſs or « Offence ; and 
fo cauſe them to be impriſoned and duly puniſhed according to the Law and 
Cuſtoms of the Realm, and according to that which to them ſhall Sew beſt to 
do 85 their Diſcretion and good $6 
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Con. B. 2. ch. Sec. 8, It ſeemeth from theſe Words, That Juſtices of Peace (as ſuch) 
N have Cognizance of Barratry without any other. Commiſſion, ſed Quære; 
: . 51. for the contrary Opinion ſeems to have been holden in Rolſe's Reports. 
Sect. 9. However it ſeems clear, that, no general Indictment of this 
1 Mod. 288. Kind, charging the Defendant with being a common Oppreſſor, and Diſtur- 
825. 5 26. ber of the Peace, and Stirrer up of Strife among Neighbours, is good, with- 
out adding the Words communis Barradator, which is a Term of Art ap- 
propriated by the Law to this Purpoſe, | 2 
« 2 Rol. Abr. Sec. 10. Alſo it ſeemeth to be certain, That an Indictment of Bar- 
79, Pl. 3. ratry concluding contra formam Statuti, is good, tho' no Statute be made di- 
Cro. Ja. 325. fectly againſt it, but only for the Puniſhment. of it, ſuppoſing it an Of. 
Cro. Ca. 340. fence at Common La-. ng 0] 7 | 
2 Keb. 4099. Sec. 11. * Alſo it hath been holden, That an Indictment of this Kind 
Gro. Bl: 148. may be good, without alledging the Offence at any certain Place, be- 
b 2 Keb. 410. cauſe from the Nature of the Thing, conſiſting in the Repetition. of ſeveral 
2 8 Acts, it muſt be intended to have happened in ſeveral Places; for which 
194. Cauſe it is ſaid, That a Trial ought to be by a Jury from the Body of the 
S 2, 8-F, CORO... ³ —œ !!!!!! ͤ v 
Pas 450. See. 12. But it hath been. reſolved, That ſuch an Indictment is 
1 Rol. Re. 205. not good, without concluding contra Pacem, Cc. for this is an eſſential 
*Cro, Ja. 5 27. Part of it. „ ß oo] VVV e Iii 
15 Mod. 18. Sec. 13. * Allo it ſeemeth to be ſettled Practice, not to ſuffer the Pro- 
ſecutor to go on in the Trial of an Indictment of this Kind, without giving 
the Defendant a Note of the particular Matterds, which he intends to prove 
againſt him; for otherwiſe it will be impoſſible to prepare a Defence a- 
gainſt ſo general and uncertain a Charge, which may be proved by ſuch a 
Multiplicity of different Inſtan ce. L ee 
Hutton 104 Sec. 14. As to the third Point, viz. In what Manner Offenders of 
this Kind are to be puniſhed ; it is ſaid, That if they be common Perſons; - 
they are to be fined and impriſoned, and bound to their good Beha- 
Vide 1 Dan. viour; and if they be of any Profeſſion relating to the Law, that they 
Abr. 111. Fl. ought alſo to be farther puniſhed, by being diſabled to practice for the 
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CHAP. LXXXIL | 


Of Uſury. 

O FFENCES under the Degree of Capital more immediately againſt 
the Subject, not amounting. to an actual Diſturbance: of the Peace, 
which may be. committed by private Perſons without any Relation to an 
Office, and which are neither infamous nor groſly ſcandalous, and more 


immediately affect the Intereſts of particular Perſons, ſeem to be reducible 
to the following Heads : 5 FOES 


T, Uſury. 
2, Maintenance. | 
3- The Offence of buying or ſelling pretended Titles. 


:?: e. | 2445 


In treating of Uſury, I ſhall conſider : 
1. What it is. 5 . 0 
4 How it 1s reſtrained by Common Law. 


3. How by Statute, 


Se 1. And firſt it ſeems, that Uſary, in a ſtrict Senſe, is a Contract Wood's Init. 
upon the Loan of Money to give the Lender a certain Profit for the Uſe 3 
of it, upon all Events, whether the Borrower make any Advantage of it, See Bro. Uſu- 
or the Lender ſuffer any Prejudice for the Want of it, or whether it be v 12. 
repaid on the Day appointed, or not. | 
Se. 2. And in a larger Senſe it ſeemeth, That all dude Advantages | 
taken by a Lender againſt a Borrower come under the Notion of Uſury, Gibſ. 1070. 
whether there were any Contract in relation thereto, or not; as where one 
in Poſſeflion of Land, made over to him for the Security of a certain Debt, 
retains his Poſſeſſion after he hath received all chat! is due from the Profits 
of the Land. 
Sec. 3. But it hath been reſolved, That an Agreement to pay double 2 Ro) 4 $or. 
the Sum borrowed, or other Penalty on, the Non- payment of the principal fl. , 
Debt at a certain Day, is not uſurious, becauſe it is in the Power of the 854 oF 
Borrower, wholly to diſcharge himſelf, by repaying the Principal accord- 2 Inſ. . 
ing to the Bargain. | 
Sect. 4. As to the ſecond Point, viz. How Uſury is reſtrained, by the 
Common Law; it is ſaid, That anciently it was holden to be fate 3 Loft. 151: 
unlawful for a Chriſtian to take any Kind of Uſury, and that e 3 
was guilty of it, was liable to be puniſhed by the Cenſures of the Church 2 2 Inſt 506, 
in his Fun and that if after I Death any one was found to have been 507. 
Palm, 293, 


an Uſurer While living, all his Chattels were forfeited to the King, and his 294. 


Lands eſcheated to the Lord of the Fee. 
Se#, 5, Alſo it ſeemeth to have been the Opinion of the Makers of » 2Ro.A.8or. 
ſome late Acts of Parliament, as 5 Ed. 6. 20. 1 3. g. Far, 5. and 256d. 42 


21 Fac. I, 17. Par. 5. That all Kinds of Ulury are contrary to good Con- Pl. 14, 15. 


ſcience, 2 Rol. Re. 
Seck. 6. » And agreeably hereto it ſeemeth formerly to have. been the D 
general Opinion, That no Action could be maintained on any Promiſe to 8 
pay any Kind of Uſe for the Forbearance of Money, becauſe chat all ſuch | 71 Rel A5. 
Contracts were thought to be unlawful, and conſequently void. 1 782, 
Sect. 7. But it ſeems to be generally agreed at this Day, © That the * H. 1. 
Taking of reaſonable Intereſt for the Uſe of Money is in itſelf lawful, h Winch x8 
and conſequently that a Covenant or Promiſe to pay it, in conſideration of 16. 
the Forbearance of a Debt, will maintain an Action: For why ſhould Cro. Ja. 378, 
not one who has an Eſtate in Money be as well allowed to make a fair ? Vent. 8, 
Profit of it, as another who has an Eſtate in Land? And what reaſon can 199. : 
there be, that the Lender of Money ſhould not as well make an Advantage & ©: IA 
of it as the Borrower ? Neither does the Paſſages in the Mojaical Law, which 1 Log * 
are generally urged againſt the Lawfulneſs of all Uſury, if fully conſidered, 
ſo much prove the Unlawfulneſs, as the Lawfulneſs of it; for if all Uſury Exod. 22. 
were againſt the Moral Law, why ſhould it not be as much ſo in reſpect . 
of Foreigners, of whom the Jews were expreſly allowed to take it, as in = 8 5 
Reſpect of thoſe of the ſame Nation, of whom alone they were forbidden Demer 23. 
to receive it? From whence it ſeems clearly to follow, That the Prohibi- “. 19, 20. 
tion of it to that People was merely political, and conſequently doth not 


extend to any other Nation, 
Rr xr Sed. 8. 


Of Uſury. Bock I. 


Seck. 8. As to the third Point, viz. How Ulury is reſtrained by Statute, 
it is enacted by 12 Anne, 16. That no Perſon whatſoever, ſhall upon any Con- 
tract which ſhall be made from and after the nine and twentieth Day of Sep- 
tember 1714. take, directiy or indirefly, for Loan of any Money, Wares, 
Merchandize, or other Commodities whatjotver, above the Value of five 
Pounds, for the Forbearance of one hundred Pounds. for a Year, and jo after 

| that Rate for a greater or leſſer Sum, or for a longer or ſhorter Time; and that 
all Bonds, Contratts, and Aſſurances whatſoever, made after the Time aforeſaid, 
for Payment of any Principal, or Money to be lent, or covenanted to be ber- 
formed upon or for any Uſury, whereupon or whereby there ſhall be reſerved or 
taken above the rate of five Pounds in the Hundred, as aforeſaid, ſhall be ut- 
Keb. 2co, 7erly void, (tho' the Reſervation be of ſo much if requeſted, and the Requeſt 
jg 59 be never made), and that all and every Perſon or Perſons whatſoever, which 
r Vent. 253. ſhall after the Time aforeſaid, upon any Contract to be made after the ſaid nine 
and twentieth Day of September, take, accept, and receive, by Way or 

Means of any corrupt Bargain, Loan, Exchange, Chevizance, Shift, or In- 

tereſt of any Wares, Merchandize, or other T, hing or Things whatſcever, or 
by any deceitful Way or Means, or by any Covin, Engine, or deceitful Convey- 

a Vide Cro, ance, for the forbearing or giving Day of Payment for one whole Year, of and 
Ja. 25: l. for their Money or other Thing, above the Sum of five Pounds for the for- 
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Keen. bearing of one Hundred Pounds for a Year, and ſo after that Rate for a 


819. 
Noy 41. reater or leſſer Sum, or for a* longer or ſhorter Term, ſhall forfeit and lije 
. for every ſuch Offence the treble Value of the Money, Wares, Merchandize, 
Cro. Eliz. zo. and other Things ſo lent, bargained, exchanged, or ſhifted. And Note, 
185 legal Rate; but the very Contract alone avoids the Security. EO 
Sec. . And it is farther enacted by the ſaid Statute, That every Scri- 
vener, Broker, Solicitor, and Driver of Bargains, for Contrads, who ſhall, 
after the ſaid nine and twentieth Day of September, take or receive, direcihy 
or indirectly, any Sum or Sums of Money, or other Reward or Thing, for 
Brokage, Soliciting, Driving or Procuring the Loan, or forbearing of any 
Sum or Sums of Money, over and above the Rate or Value of five Shillings for 
the Loan, or forbearing of one hundred Pounds, for a Year, and./o rateably ; 
or above twelve Pence, over and above the Stamp-Duties, for making or re- 
newing of the Bond or Bill for Loan, or forbearing thereof, or for any Coun- 
terbond or Bill concerning the ſame, ſhall forfeit for every ſuch Offence twenty 
Pounds, with Cofts of Suit, and ſuffer Impriſonment for half a Year ; the one 
Moiety of all which Forfeitures ſhall be to the Queen, the other to him that 
will ſuc jor the ſame, in the ſame County where the ſeveral Offences are com- 
znitted, &c. | 
The Expoſitions which -were made of the former Statutes of Uſury be- 
ing equally applicable to this which is penned almoſt in the very ſame 
Words, I ſhall take Notice of the Principal of them; as, | 
Sect. 10, I. That a Contract made before the Statute is no Way within 
the Meaning of it, and therefore that it is ſtill Jawful to receive ſix per 


Daliſ. 12. 
Con. Raym. 
9 Cent. in reſpect of any ſuch Contract. 


Sect. 11. II. That a Bond made to ſecure a juſt Debt payable with 
lawful Intereſt, ſhall not be avoided by reaſon of a corrupt Agreement 
between the Obligors, to which the Obligee was no way Privy: As 

2 And. 121. Where A. being indebted to B. in 100/, agrees to give him 30 J. for the 
Moore 752. Forbearance of that 100 J. for a Year, and gives him a Bond of 60 J. for 
8 33. Payment of the 30 J. and for the Payment of the 100 J. enters into a Bond 
Velv. 47. of 200l. together with B. for the Payment of a true Debt of 100 J. due 


Yelv. 47. 
from B. to C. 
Sect. 12. 


That the treble Value is not forfeited, unleſs ſomething be taken above the 
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Sect, 12. III. That the Receipt of higher Intereſt, than is allowed by the 1 ad. 69. 
3 Keb. 142. 


Statute, by Virtue of an Agreement ſubſequent to the firſt Contract, does ij; F304 


not avoid an Aſſurance fairly made, and agreeable to the Statute, but only 1 Saund. 294. 
Raym, 196. 


ſubjects the Party to the Forfeiture of treble Value ; for the Words are, That A 196 
all Aſſurances for the Payment of any Principal, &c. whereupon or whereby 690. 7 
there ſhall be reſerved or taken above the Rate of 51. in the Hundred, &c. ſhall i Bull, 17. 
be utterly void. 

SeF. 13. IV. That in an Aſſurance for the Payment of fifty Shillings 
for the Uſe of 100 J. for fix Months, the Computation ſhall be by Kalen- Noy 37 
dar and not by Lunar Months, becauſe by the latter the Intereſt would ex- 1 Leon 96. 


ceed the Rate allowed by the Statute. 
Sect. 14. V. That the Receipt of Intereſt before the Time when it is 1 Bulf. 17, 20. 


in Strictneſs due, being voluntarily paid by the Debtor for the greater Con- Ny 7 8 


venience of the Creditor, or for any other ſuch like Conſideration, without 2 Keb. 690. 


any Manner of corrupt Practice, or any previous Agreement of this Kind Con. 1 Leon. 


at the making of the firſt Contract, does not make the Party liable to the 5 
Forfeiture of the treble Value. 

Sec. 15, VI. That the Grant of an Annuity for Lives not only exceed- 
ing the Rate allowed for Intereſt, but alſo exceeding the known Propor- 
tion for Contracts of this Kind, in Conſideration of a certain Sum of Mo- Co. Ja. 253. 
ney, is not within the Meaning of the Statute, unleſs there were ſome un- Noy 11. 


derhand Bargain for the Security of the Repayment of the Principal or Proper Frog 


Conſideration- Money, | 782. H. 1. 
Sect. 16. VII. That no Contract is uſurious, by which the Lender Cre. Js. x68; 


runs the Hazard of loſing all his Money, both Principal and Intereſt : As 209,508, 50g. 


where on the Loan of a certain Sum for a Year, for the Victualling of a : 539» 


Ship, it is agreed, That if the Ship return, the Lender ſhall have ſo MANY 2 Ro. Re. 48. 
thouſand Fiſhes at ſuch a Rate, which exceeds the Intereſt allowed by the 


Statute, and if the Ship never return, or if it periſh by unavoidable Caſu-' 1 54. 


alties of Sea, Fire, or Enemies, that then he ſhall have nothing: Or where 7 
on the Loan of 301. a Bond is given for the Payment of 100 J. on the; Keb. 3047 
Marriage of a Daughter of one of the Parties; provided, That if either 1 Cro. El. 
of them ſhould die before, that then nothing ſhould be paid: But it is clear, 2 

That if the Intereſt only be hazarded on ſuch a Contract, and the whole 2 Ro Re. 48. 
Principal ſecured, the Whole is uſurious. Allo it hath been reſolved, That Ce. Ja. 598. 


an Agreement to pay more than the lawful Intereſt for the Loan of a cer- 


tain Sum at ſuch a Day, if A. B. ſhall be then alive, and if he ſhall be dead, 5 Co. 70. 


then to pay ſuch a Sum which is leſs than the Principal, is void by the Sta- Co. El Ces, 


tute ; for if ſuch a Contingency would exempt the Caſe out of the Sta- 643, 741. 
tute, by the ſame Reaſon twenty Lives might be added, and the Statute 46%, 468, 


wholly evaded. Carth, 68. 
Sect. 17. VIII. That an Aſſurance made in Purſuance of a fair Agree=Cro. Ja. 677, 

ment for ſuch Intereſt as is allowed by the Statute, ſhall not be avoided 678. 

by the Fault of the Scrivener, who draws it upin ſuch a Manner as to bring i tb 

it within the expreſs Letter of the Statute : As where the Parties agree, Hetley 11, 

That 5 J. ſhall be paid for the Loan of 100 J. for a Year, and the Scrivener, &,J9%. 396: 

in drawing the Bond for it, doth, without the Knowledge of the Parties, pe Hake 33. 

who are illiterate Perſons, make the 53 J. payable at the End of half a Vear: 

Or where on the fair Loan of 100 J. agreed to be paid with common In- 

tereſt, a Mortgage is made for the 100 J. with a Proviſo, That it ſhall be 

void on Payment of 1051. at the End of one Year, without any Covenant 

for the Mortgagor to take the Profits till Default be made of Payment, ſo 3104 

that in Strictneſs the Mortgagee is intitled both to the Intereſt and Profits. 2 Rol A Nh, 

| —— 798, 5. 


Sect. 18. 
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5 Co. 70. b. Sech. 18. IX. That the Loan of Money for lawful Intereſt allowed by 
the Statute, ſhall not be conſtrued to be within the Purview of it, in re- 
ſpect of any Expectations which the Lender may have of a voluntary Gra- 
tuity to be given him by the Borrower, if there be no Kind of Agreement 
relating to it. 585 5 

5 Co. 69. Se. 19. X. That the Reſervation of a greater Sum than is allowed by 

Cro. J. 509. the Statute for Intereſt, upon the Non-payment of the Principal at the 
End of the Year is not uſurious within the Statute, becauſe it is in the 
Power of the Borrower to avoid the Payment of the Money ſo reſerved, 
by paying the Principal at the Day appointed; yet it ſeemeth clear, That if 
it were originally agreed, that the principal Money ſhould not be paid at 
the Time appointed, and that ſuch Clauſe was inſerted only with an Intent 

5 Co. 69. b. to evade the Statute, the whole Contract is void; for the Conſtruction of 

8 Caſes of this Nature muſt be governed by the Circumſtances of the whole 

Matter, from which the Intention of the Parties will appear in the making of 
the Bargain, which, if it was in Truth uſurious, is void, however it may 
be diſguiſed by a ſpecious Aſſurance. | 5 

a 3 Co. 8 Seck. 20. XI. That a Fine levied, or Judgment ſuffered, in Purſuance 

4 Soo of an uſurious Contract, may be avoided by an Averment of the cor- 

1 Ro. Re. 41, rupt Agreement, as well as any common Specialty, or parol Contract. 

83 3; And in an Aſump/t * if it appear, either upon the Evidence, or from the 

108, Plaintiff's own Expreſs Shewing in his Declaration, that the Contract was 

2 Leon. 166. uſurious, he cannot recover. But a Specialty cannot be avoided by Ulſury 


3 15 appearing on Evidence or-on the Face of the Condition, but it muſt be 
1 Sid. 182. b. pleaded. 1 | 


W 22. Se#. 21. XII. That it is not © material whether the Payment both of 


-- PX the Principal and alſo of the uſurious Intereſt be ſecured by the ſame* 
41. or by different Conveyances, but that all Writings whatſoever for the 


, ce ſtrengthening ſuch a Contract, are void. | 
2 Rol.Re.48. Sed}, 22, XIII. That a Contract reſerving to the Lender a greater Ad- 
2 Tor. 7, 8. vantage than is allowed by the Statute, is equally within the Meaning of it, 
aw. 273. e whether the whole be reſerved by way of Intereſt, or in Part only under 


66. 
: Cro.Ja. 449- that Name, and in Part by way of Rent for a Houle, let at a Rate plainly 


exceeding the known Value. i 
Seck. 23. XIV. That a ſecond Bond made after the Forfeiture of a 

88 former, and conditioned for the Receipt of Intereſt according to the 
Penalty of the forfeited Bond, is as much within the Statute as if it had 

been made before the Forfeiture; for if ſuch a Practice ſhould be allowed, 

nothing could be more eaſy than to elude the Statute ;' and though the 

whole Penalty be due in ſtrictneſs to the Obligee, yet the true principal 

Debt is in Conſcience no' greater after the Forfeiture of the Bond than it was 

before, | | 
1 And. 49. Seer. 24, XV. That in pleading an uſurious Contract by the way of Bar 
3 na to an Action, you muſt ſet forth the whole Matter eſpecially, becauſe it 
3 Mod. 35. 9 Ro | : . 
1 Keb. 629. lay within your own Privity; but that in an Information on the Statute for 
Noy 143. making ſuch a Contract, it is ſufficient to ſet forth the corrupt Bargain ge- 
2 nt nerally, becauſe Matters of this Kind are ſuppoſed to be privily tranſacted, 
501, and ſuch Information may be brought by a Stranger, 
88 Sect. 2 5. XVI. That in every ſuch Information it is neceſſary expreſly 
Lutw. 468. to ſet forth the Place, where the corrupt Bargain was made. 


fi Leon. 96, Sect. 26. XVII. That if an uſurious Contract in the County of D. be 


97. pleaded in Bar to an Action on a Bond ſaid to be made in the County of 
1 Leon. 148, E. the Trial ſhall be in the County of D. becauſe the Ground of the 
149. Matter is the uſurious Contract, and the Bond is confeſſed by the Plea. 

| Sect. 27. 


3 


4 
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' $:4. 29. XVIII. That he who hath agreed to pay Money upon an uſu- Co. Lie. 6. b. 


2 Rol. A. 68 6 
rious Contract, ſhall not be admitted to give Evidence upon an Information: FACS ＋. 


againſt the Uſurer, unleſs he have paid off the whole Debt; for by ſuch 191. 


Means a Man might avoid his own Act and Deed. B. 44 Ch. 46. 
Sec. 28. XIX. That an Information for an uſurious Contract on a Loan 1 


A of Money, cannot be ſupported by Evidence of ſuch a Contract on a Bar- ies 95.96 
yu W Wares fold. | 


' 
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0 7 M. inrehatice;: 


Set. 1. 1 Aititeriance | is commonly taken in an ill Senſe, and in general Co. Lit. 368. b. 
ſeemeth to ſignify an unlawful taking in Hand, or Uphold- 1 * 208. 
5 ing of Quarrels or Sides, to the Diſturbance or hindrance of common Right, 


and is ſaid to be twofold : 
Se. 2. I. Rurahs, or in the Country; as where one aſſiſts another in Co. Li. 36s. b. 


2 Inſt. 213. 


his Pretenſions to certain Lands, by taking or holding the Poſſeſſion of them? 8 
for him by Force or Subtilty, or where one ſtirs up Quarrels, and Suits in 2 Rol. - Ms 
the Country, in relation to Matters wherein he is no way concerned: And. 115. F. 
this Kind of Maintenance is puniſhable at the King's Suit by fine and Im- 

iſonment, whether the Matter in Diſpute any way depended in Plea or 


not, but is Rid not to be actionable. | 
Sees. 3. II. Curialis, or ih a Court of Juſtice, where one officiouſly i in- kult 8. 


2 Inſt. 212. 


termeddles i in a ſuit depending in any ſuch Court which no way belongs to 26. 
him, by aſſiſting either Party with MOREY © or otherwiſe, in 1 the Profecution F: 56 


or Defence of any ſuch Suit. 


Of this ſecond Kind of Maintenance there ſeem to be three Species: 


4 Where one maintains another een any Contract to have. Part of 
the Thing in Suit, which generally goes under the common Name 
of Maintenance. | 

2. Where one maintains one Side, to have Part of the Thing in Suit, 
which is called Champerty. 

"6 Where one laboureth a Jury; which is called Embracery. 


For the better Underſtanding of the firſt of the abovementioned Species, 
| SITY ſhall « examine: 


1. What ſhall be ſaid to amount to an AR of Maintenance. ; 
2. In what Reſpects ſome ſuch Acts may be juſtified. - = 3H. 
3. How far Offences of this Kind are reſtrained by the Common Law, 7 TOS 


4. How far by Statute, | '" 3+H.6 25, 


_— 


Sect. 4. As to the ff Point, it ſeemeth clear, That — aſſiſts an- 21 ws * b. 


other with Money to carry on his Cauſe, as by retaining one to be of Coun- ME +5 b. 
ſe] for him, or otherwiſe bearing him out in the whole or part of the , — —— 2 
Expence of the Suit, may properly be ſaid to be guilty of an Act of Bro, Maiate- 
Maintenance, as it ſeems to be taken for granted in the * Books cited i in the Pa2ce, 7. 14. 
Margin, | 5 = = 

Se. 5, Allo it is ſaid, That not only he _ lays out his Money to 2 Rol A. 118. 
aſſiſt another in his Cauſe, but alſo that he who by his Friendſhip or In- 5: 6. 

8 tereſt 
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* 28H.6.7.. tereſt fares him that Expence which he might otherwiſe jhe/ pat to, or but 
| 44 H. 6.25,6.<ndeavours ſo to do, is alſo guilty of Maintenance; as where * one per- 
2 E. 3. 32. a. ſW²æades, or but endeavours to perirade Man 10 be af Counſel for another | 
Bro. Maime- ratis. 
ret b. deer 6. Alſo is Edd, That all inch Pedbns may properly, be called 
Bro. Meinte - Maintainers, who give. or but endeavour to giye any other Kind of Aſſiſtance 
Ern hu; to either of the Parties, in the Management of the Suit depending between 

r 735. 5 

© 284. 6. & a. them; as by opening the Evidence to the Jury; or by * giving Evidence 
11H. 6.41.b. officiouſly without being called upon to do it; or by ſpeaking in the Cauſe 
OO f. as one of Counſel with the Party; or by * retaining an Attorney for him; 
Fitz, Mainte- or; perhaps for barely going along with bim ä for a Perſon learned 
nance, 10. in the Law. 


118. Hl . 8. Secf. 7. Alſo it hath been ſaid, That thoſe ſhall come under the like 


4 Hetley, 78. Notion, who give any publick Countenance to another in Relation to 
29˙ 801 Ab. any ſuch Suit; as where one of great Power and Intereſt ſays * publickly, 
$93. 3, Fl. 11. That he will ſpend twenty Pounds on one Side, or that he will give 
* + b twenty Pounds to labour the Jary, whether in Truth he ſpend one Penny 
Hed 5% or not; or where ſuch a Perſon * comes to the Bar with one of the 
8 22H.6, 5.b. Parties, "and ſtands by him while his Cauſe is tried, whether he ſay any 
Tr” Thing or not; for ſuch Kinds of Practices do not only tend to diſcourage 
Fitz. Maiate- the other Party from going on in his Cauſe, but alſo to intimidate Jurics 
nance,8, from doing their Duty. But it ſeems, That a bare Promiſe to main- 
9 gn b. tain another, is not in itſelf Maintenance, unleſs it be either in reſpect of 
19 E. 4. 3. b. the 2 Manner in which, bh the Power. of the Perſon by whom, it 
Bro. Mainte- is m | 
1% H 7.18.b Met 8. Alo it is Haid to be as N Maintenance for g* juror, as for 


Bro, * any 1 cs Perſon, to ſollcit a Judge to give Judgment according to the Ver- 


ee. do: 1 it is faid to be no 8 Maintenance for a Juror to; exhort his Com- 


err panions to join with him i in giving ſuch a Verdict as een to him to be 
Finn 
45 144 Seck. 9. However it ſeems clear, That a Man is in no Danger of * 


E , log judged guilty of an A& of Maintenance, for giving another friendly 
: 8 4p pg > Advice, what Action is proper for him to bring for the Recoyery of a 
22 H. ö. 5a. certain Debt, or what Method is is ſafeſt to take to free him from ſuch an 
Bro. Mainte- arreſt, or what Counſellor or Attorney is likely to do his Buſineſs moſt effec- 
7 Ret, Ab. tually ; for it would be extremely hard to make ſuch neighbourly Ads of 
118, Pl. 2. Kindneſs, which ſeem rather commendable then blame-worthy, to come 
under the Notion of Maintenance, which always ſeems to imply a conten- 
tious and over-buſy inntermeddling in other Mens Matters, in which reſpect 
Fitz. Mainte- jt is ſo highly Criminal. Yet jt is faid, that a Man of great Power not 
nance, 21+ learned in the Law, may be guilty of Maintenance, by telling another who 
aſks his Advice, that he has a good Title. 
Sect. 10. Allo it hath been ſaid, that no one can be guilty of Main- 
tenance, in reſpect of any Money given by him to another before any Suit 
3 H. 6. 54. a. is actually commenced; yet if it plainly appear, that it was given merely 
| eons v8 with a Deſign to aſſiſt him in the Proſecution or Defence of an intended 
Bro. Mainee. Suit, which afterwards is actually brought ; ſurely it cannot but be as great 
nance, 1, 4 Miſdemeanor i in the Nature of the Thing, and equally criminal at Com- 
mon Law, as if the Money were given after the Commencement of the 
Suit, though perhaps it may not in Strictneſs come under the Notion of 
Maintenance, : 
Nec Sect. 11. However it is oertain, That one may as properly be ſaid 
porty, : tobe guilty of Maintenance, witain the Meaning of the Words adhuc - 
4 | | nutene 


3 
1 


= 


nutenet, in an Action of Maintenance, for ſupporting another after Judg- 


ment, as for doing it hanging the Plea ; becauſe "the Party grieved may be 
diſcouraged thereby from bringing a Writ of Error or Attaint. | 


As to the ſecond Point, viz. In what Refpects ſome Acts of this kind may 
be juſtified, I ſhall conſider the following Particulars: 


1. How far they are juſtifiable in Reſpect of an Intereſt in the Thing 
in Variance. + 1 
2. How far in Reſpect of Kindred or Affinity. 
3. How far in Reſpect of other Relations. 
4. How far in Reſpect of Charity. 
5. How far in Reſpect of the Profeſſion of the Law. 


Sect. 12. As to the firſt of theſe Particulars, viz, How far ſome Acts 
of this kind are juſtifiable in reſpect of an intereſt in the thing in Va- 


kiance, it ſeemeth to be clearly agreed, that if a * Tenant in Tail, or for atg 4 . b. 
* 4. 


Life, be impleaded, he in Remainder or Reverſion may lawfully maintain | Sigh Hr al 


the Defence of the Suit with his own Money: And upon the like Ground nance. 3, 53. 
it ſeems to be clear, that if in an Action of Treſpaſs, c. brought by or Rol. A. 117. 
a gainſt a * Leſſee for Years, the Inheritance come into Queſtion, the Leſſor 8 CY 
may lawfully maintain his Leſſee, and give © Evidence to prove the Inhe- 2 Rol. Ab. 


ritance in himſelf ; for though the Judgment which may be given againſt the HEE 3 


Leſſee cannot directly bind his Inheritance, yet the Verdict may be a Preju- mance, 33. 
dice to his Title, being given on a Suppoſal of his not having a good one: 39H 6. 2c. a. 
Alſo it hath been * admitted as clear Law, That if one ſeiſed in Fee of cer- e 
tain Land, bring an Action of Treſpaſs guare Clauſum fregit, and then alien 414 l. b.. b. 
the Land, and afterwards in the Trial of the Cauſe it be queſtioned whether Bio. Mainte- 
the Inheritance at the Time of the ſuppoſed Treſpaſs belonged to the Plain- 1 Ra Ab. 

tiff or Defendant, the Alienee may lawfully produce Evidence to prove that 117. 0. 4. 


the Inheritance was in the Plaintiff, becauſe the Plaintiff's Title is now be- 


come his own. | 


Sec. 13. Alſo it hath been ſaid, that not only thoſe who have a certain 9H. 6.6.4 A, 
Intereſt, but alſo that thofe who have a bare Contingency of ſuch an Intereſt 5 Ab. 


in the Lands in Queſtion, which poſſibly may never come in e, may in 117. ©. 5. 


like Manner lawfully maintain another in an Action concerning fuch 
Lands; from whence it follows, Thar if I grant to B. that if my Leſſee 
for Life ſhall die during my Life, that then he ſhall have the Land for te 


Years, and after my Leſſee be impleaded, B. may maintain him. | 


Sect. 14. And it hath been ſaid, That not only thoſe who have a Con- 
tingency of ſuch an Intereſt, which it is in no Man's Power to bar them of, 
if the Contingency happen, may juſtify ſuch Maintenance, but that thoſe 
alſo ſhall have the ſame Privilege, who by the Act of God have the im- 14H. 5. 2. a. 
medfate Poſſibility of ſuch an intereſt, though it be in the Power of another 9 Ed. 4- 3 b. 
to deprive them of it; and therefore that an Heir Apparent, or the Huſ- n 
band of ſuch Heir, may lawfully. maintain the Anceſtor in an Action con- zRol. A. 115. 
cerning the Inheritance of the Land whereof he is ſeiſed in Fee. E, J. 


Sect. 15. But it is ſaid, That the Grantee of a Reverſion, before the 


late Statute for Amendment of the Law which made all Attornment need- 


leſs, could not maintain the Tenant of the Land without Attornment, I n 

becauſe his Poſſibility was wholly created by the Act of the Party, and 2 Rol. Ab. 

could not be executed but by the voluntary Attornment of the Tenant, 117. Fl. 7. 

which there was no Remedy to compel him to make by the Common 

Law ; but perhaps the Authority of this Opinion may be queſtionable, 

eſpecially if ſuch Grant were made for good Conſideration : For fince 

thoſe who have only an equitable Intereſt in Lands, may lawfully main- 
| talk 
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tain others in Actions relating to thoſe Lands, as ſhall; more fully be ſhewn 
in the ſeventeenth Section; and fince the Grantor in equity ſhall and in- 

34H. 6, 30.b. truſted for the Grantee after the Grant, and the Tenant' may be enforced 
by a Court of Equity to attorn to him, 1 do not ſee any good Reaſon why 
ſuch Grantee ſhould be eſteemed ſuch a Stranger to. the Land, that he may 
not lawfully defend an Action concerning it, in the Event whereof he is ſo 
nearly concerned, 3% ⁵ ¼ fa than.” 
11 H. 6. 41. Se. 16. But it ſeems clear; That he who is bound to warraht Lands, 
Bro. Mainte may lawfully maintain the Tenant in the Defence of his Title, becauſe he 
nance, 51. is bound by the Warranty to render other Lands to the value of thoſe 
2 Rol. Ah. a a | 5 $ 
118. Pl. 3. Which ſhall be evicted. Ok 1 ty 
Sef. 17. Alſo it ſeems to be agreed, That he who hath an equitable 
Intereſt in Lands or Goods, or even in a Choſe in. Action, may lawfully 
maintain another in an Action relating thereto ; and therefore it ſeemeth to 
N Ss be clear, That a Man may lawfully * maintain thoſe who are infeoffed of 
2 K. I's a, Lands in Truſt for him, in an Action concerning thoſe Lands, and that if 
Bro. Mainte he ſell them to another the Vendee ſhall have the ſame Privilege; alſo it I 
v Noy '93* hath been * reſolved, That where A. was bound as a Surety for B. and B. 1 
Moor 620. thereupon made a Deed of Gift of certain Sheep to A. in order to ſave him I 
304. harmleſs from the ſaid Bond, with an implied Truft that the Sheep ſhould 
po: 39 o a be returned to B. if A. ſhould not be damnified, and afterwards an Action 
Fitz. Mainte- was brought againſt A. for the taking of the Sheep, B. might juſtify the 
nance, 1+ b Maintaining of him in reſpect of the ſaid Truſt : Alſo it ſcemeth to be * cer- 
SEEDS tain, That the Aſſignee of a Bond, or other Choſe in Action, being made over 
Noy 52. to him for good Confideration, in Satisfaction of a precedent Debt, due bong 
8 fide to him, and not merely in Conſideration of the intended Maintenance, 
Bro. Mainte- may either maintain the Obligee in an Action brought by him for the Debt, 
2 2 dor commence an original Action in his Name, for he hath an equitable In- 
Bo. Maine. tereſt in the Debt. 5 5 „ 
nance, 41. Sec. 18. Alſo it ſeemeth to be agreed, That where-ever any Perſons 
Hob. 9 claim a common Intereſt in the ſame Thing, as in a Way, Church- yard, 
118. Pl. 8. or Common, Sc. by the ſame Title, they may maintain one another in a 
Noy 99. Suit relating to the ſame. 5 | 
1. Sect. 19. It is ſaid, That he who is Bail for another, may take Care 
704. 788. . | | | | , | 
Pl. 1088. to have his Appearance recorded, but that he ought not to intermeddle any 
1 Rol. Re. 57- farther, EN FY ES | 4 £4 het ; | 
Cc 6b Seck. 20. As to the ſecond of the ſaid Particulars, viz How far ſome 
18 d. 4. 12 b. Acts of this Kind are juſtifiable in reſpect of Kindred or Affinity, it ſeems 
.. b. to be agreed, that whoever is any way of Kin or Affinity to either of the 
.). 4. Parties, ſo long as the ſame f continues, or but related to him by being his 
14 H. 7. 2 a. Parties, ſo long as the , Or but related to him by being 
s 6Ed.4. 5.b. s Godfather, may lawfully * ſtand by him at the Bar, and counſel and aſſiſt 
OS 8 him, and alſo pray another to be of Counſel to him, but that he cannot 
dziH.6 15.b. juſtify the laying out of any of his own Money in the Cauſe, unleſs he be 
11H. 6. 41. b. either“ Father, or Son, or Heir Apparent to the Party, or the Huſband of 


_ 


3 


12 1. 6. 2, ſuch an Heireſs. 


Pl. 7 


. 6 4: 2 As to the third of the ſaid Particulars, viz. How far ſome Ads of Main- 


gd. 32 a, tenance are jultifiable in reſpect of other Relations, I ſhall conſider, 


8 =71 275 1. How far a Lord may maintain his Tenant. 

12H 6. 16.b. 2. How far a Tenant may maintain his Lord. 

Vide font 3. How far a Maſter may maintain his Servant, 

Sect. 14. 4. How far a Servant may maintain his Maſter. 
5. How far one Neighbour may maintain another. 


5 
1 
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Se. 21. As to the firſt Point it ſeems certain; That not only the 
Lord, but alſo the Cęſtui que Uſe of a Seigniory, may come with the *11H.6.39 b. 
Tenant to a Trial in an Aſſize againſt him, and ſtand by him and affiſt Rei ,, 
him, and alſo pray the Sheriff to return an indifferent Jury: Alſo it ſeem- 117. N. 


eth, That the * Lord of a Town in an Action brought againſt the Inha- Bro. Mainte- 


bitants, wherein a Right to a common Burying-place, claimed by them, b 18Ed 4 2 b. 


js brought into Queſtion, may maintain them in the Defence of their Bro. Mainte- 
Right, by ſhewing authentick Evidence thereof to the Jury: And in ſome Os "me 

© Books it is ſaid generally, That the Lord may maintain his Tenant, 116. "0 
without ſaying, how far he may do it; and I do not find it any where 89 H. 6. 64 a. 
expreſly holden, That the Lord may juſtify laying out his own Money ro mma 
in Defence of his Tenant's Title ; but it ſeemeth the better Opinion, That (Co. Lit. 65. a. 
he may as well juſtify it as any other of the above mentioned Acts of Os, Lit. 101, 
Maintenance; for the Lord, by accepting a Man for his Tenant, ſeemeth 71 H. 6.42.4, 
to take him under his immediate © Protection; and inaſmuch as the Lands 2 Rol. A. 117. 
were originally derived from the Lord, and he hath the continual Benefit X 8 
of the Services due from them, the Law in many Caſes of Common 1 1.642. 
Right, obliges him to warrant them unto his Tenant, and where it doth 2 Rol. Ab. 
not oblige him, ſurely it will at leaſt permit him to do it: But it f ſeems 1 Haley 26, © 
clear, That he cannot maintain him in reſpe& of any Lands not holden ! 19H.6.30.b: 


of him. l 1 N 

Sect. 22. As to the ſecond Point, viz; How far a Tenant may main- N 8 
tain his Lord, it is ſaid, That he may juſtify 5 Coming with his Lord, 26. a. b. 
and Standing with him at a Trial; but I cannot find any Thing more re- Fro. Maimte- 


n nance 6, 14. 
lating to this Matter in any of the Books; 14 


Fitz. Mainte- 
Sect. 23. As to the third Point, v/z. How far a Maſter may main- vance 20. 
tain his Servant, it is ſaid, That the Maſter may go along with his h Ser- e 
vant, or with his! Chaplain, being retained to live in his Houſe with him, 13. 
in order to“ retain Counſel; and that he may pray one to be of Counſel A e 
for him, and alſo that he may go with him to the! Trial and ſtand with 2 Rol. Ab. 
him and aid him while the Cauſe is tried, but ought not to ſpeak in the 116. K. 
Court in favour of his Cauſe. Alſo it is ſaid, That if my Servant be ar- 3 . 
reſted in an Action of Debt, I may aſſiſt him with Money in order to Moor Big. 
keep him out of Priſon, that I may have the Benefit of his Service 8 


But it is ſaid, That the Maſter, in real Actions, cannot juſtify Laying out 4 H.6.9b. 


Money for his Servant, unleſs he. hath ſome of his Wages in his Hand; 19 Ed. 4.3.b. 


which, if the Servant be willing, the Maſter may ſafely lay out on his z“ 


Behalf. * CE Hetley 59. 
Sect. 24, As to the fourth Point, viz. How far a Servant may main- Bro. Mainte- 
tain his Maſter, it ſeemeth clear, That a Perſon generally retained by ano- . 
ther as his Servant to do all Manner of Services, and not for a ® particular 6. a2. 
Occaſion only, may juſtify * Riding about to ſpeed his Buſineſs, and Going * 50. 
to ? Counſel in his Behalf, and Shewing his Evidences to the Counſel or to, E. 4.3 b. 
the Jury, and à Standing by him at a Trial between him and another; but!“ 19H.6.31.b. 
it is certain, that he cannot lawfully lay out any of his own * Money tor 170-472: 
aſſiſt the Maſter in his Suit. 5 * 
Sect. 2 5. As to the fifth Point, viz. How far one Neighbour may aſſiſt!! H. 6. 10. b. 
another, it ſeems clear, That a Man may lawfully go with his * Neighbour , A] 44h 
to inquire for a Perſon learned in Law, but that he * ought not to give him 12Ed 4.14 b. 
any Money towards carrying on his Suit, : - ZR 25 
Seck. 26. As to the fourth Inſtance wherein ſome Acts of this Kind“ 
are juſtifiable, viz, That relating to Charity, it ſeems to be ® agreed, That“ 1.6 16 b. 
5 : 9 H. 6. 64. a. 
any one may lawfully give Money to a poor Man to enable him to carry 22 H 6 35. a. 
on his Suit, Alſo it hath been adjudged, That any one may ſafely go Bro. Mainte- 


1 with nance 14. 
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cannot ſpeak Engliſh, to a Counſellor, and inform 


10 E. 4. 3. b. with a F oreigner who 
i e him of his Caſe, | w 
. Mainte- h _— ; 
nance 7. As to the fifth Inſtance wherein ſome Acts of this Kind may be juſtified, 
viz, that relating to the Profeſſion of the Law, I ſhall conſider, 


1. How far they are juſtifiable in a Counſellor. 
2. How far in an Attorney. 


11.6. 10 b. Se, 27. As to the firſt Point, there is no Doubt but that a * Coun- 
11. 2. ſellor, having received his Fee, may lawfully ſet forth his Client's Cauſe to 
2 Rol. Ab. the beſt Advantage; but it is certain, That he can no more juſtify giving 


116. M. 33 . a g 
2 Inft. 564. him Money to maintain his Suit, or threatening a Juror, than any other 


2 Yan” Perſon, | ; . 3 | 
wes ty Seck. 28. As to the ſecond Point, there is no Doubt but that an Attor- 


H. 6. 6. k . 
ar3H.q.16.b, ney may * lawfully proſecute or defend an Action in the Court where- 
Keilway 50. in he is an allowed Attorney, in the Behalf of any one by whom he ſhall 


Hob. 117. be ſpecially retained, and that he may aſſiſt his Client, by laying out 

2 Inft. 364. his own Money for him to be repaid again, and alſo may maintain an Ac- | 
1 tion againſt him for the ſame by Virtue of ſuch a Retainer, without 
Fitz. Mainte- any ſpecial Promile ; and It is faid alſo, That Attornies may juſtify ſuch 
2. Mod. 08. Maintenance in other Courts, wherein they are not allowed Attornies, 
Vile 2 2 a but that they cannot have an Action for the Money ſo laid out without 
487, 12,13, a ſpecial Promiſe, and that they are more juſtified by a general * Re- 
Winch 52. fainer to proſecute for another all his Cauſes, than if they were not re- 
d it js certain that they ought not to carry on a Cauſe for 


x Jon. 208. tained at all; an n 5 
Cro, Ca. 159. another at their own Expence, with a Promiſe never to expect a Repay- 


4 Cro. El. ment. And it ſeems juſtly queſtionable, whether Solicitors who are no 
425, 459% Attornies, can in any Caſe juſtify the Laying out their Money in another's 
_ 366. Seck. 29. However it is certain, That no Counſellor or Attorney can 
2 Rol. Ab. juſtify the Uſing any deceitful Practice, in Maintenance of a Client's Cauſe, 
514. Pl.. 115. and that they are liable to be ſeverely puniſhed for all Miſdemeanors of 


Pl. 6. , x 
72 Rol. Ab. this Kind, not only, by the * Common Law, but alſo by Statute ; for it 


10 4 FL 5- is enacted by Weſtminſter 1. 29. That if any Serjeant, Pleader, or other, 
115. Pl. 6. do any manner of Diſceit or Collufion in the King's Court, or conſent unto it, 
Winch 53. in Diſceit of the Court, or to beguile the Court or the Party, and thereof 
11 214+ fo attainted, be ſhall be impriſoned for a Near and a Day, and from thence- 
forth ſhall not be heard to plead in that Court for any Man. And if be be 

' 20 Pleader, he ſhall be impriſoned in like manner by the Space of a, Tear and 


a Day at the leaſt, And if the Treſpaſs require greater Puniſhment, it ſhall 


be at the King's Pleaſure. * 05 
In the Conſtruction of this Statute the following 8 have been 
holden, 


10 E. 4. 3.b. Sef. 30. I. That Counſellors, Cc. who are not ſworn, are as much 
> within the Meaning of it as Serjeants, &c. who are 1\. orn. 
Sect. 31. II. That all Fraud and Falſhood, tending to impoſe upon or 


2 Inſt. 21 5. 


$a — abuſe the Juſtice of the King's Courts, are within the Purview of it, as in 
Fl. 84 the following Inſtances: 


2 Inſt, 215. Seck. 32. Firſt, Where an Attorney ſues out an Habere facias ſeiſi- 


. N. . 98. nam, falſly reciting a Recovery in a real Action, where in Truth there 
4 was 
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Chap. 83. Of Maintenance. 255 
was no Recovery at all, and by Colour thereof puts the ſuppoſed Tenant 


in the Action out of his Freehold, FE. 


Seck. 33. Secondly where one brings a Pracrpe againſt a poor Man, 
knowing that he had nothing in the Land; on Purpoſe to get the Poſſeſſion 2 1nd. at 5; 
from the true Tenant 5 1 | 
Sect. 34. Thirdly, Where one procures an Attorney to appear for a, x. ,. 1. b. 
Man, and confeſs Judgment without any Warrant, 3 2 Inſt, 218. 
Sect. 3 5. Fourthly, Where one pleads a falſe Plea, known to be utterly n 362. Fl. 
groundleſs, and invented merely with a Deſign to delay Juſtice, and abuſe 
the Court; and therefore it is ſaid, That if a Client defire his Attorney to 10 E. 4: 9. b. 
plead ſuch a Plea, the Attorney ought to enter upon the Roll, Non ſum ve- : 
raciter informatus, ideo nibil dicit. . | 
Sef. 36. As to the third general Point of this Chapter, How far Of- 
fences of this Kind are reſtrained by the Common Law, it ſeemeth, That aft. 208, 
all Maintenance is ſtrictly prohibited by the Common Law, as having a 212. 
manifeſt Tendency to Oppreſſion, by encouraging and afliſting Perſons to 
perſiſt in Suits, which perhaps they would not venture to go on in upon 
their own Bottoms ; and therefore it is ſaid, That all Offenders of this Kind 
are not only liable to an Action of Maintenance at the Suit of the Patty 11H. 6. 1.x; 
grieved, wherein they ſhall render ſuch Damages as ſhall be anſwerable to 3 _ 
the Injury done to the Plaintiff, but alſo that they may be“ indicted as Of- 114. D. 
fenders againſt publick Juſtice, and adjudged thereupon to ſuch Fine and TH, 5. 8. a: 
Impriſonment, as ſhall be agreeable to the Circumſtances of the Offence. |* . — 
Allo it ſeemeth, That a Court of Record may commit a Man for an Act of a Inf. 208, 
Maintenance done in the Face of the Court. * 212. 8 
Seck. 37. As to the fourth general Point of this Chapter, How far Hetley 79: 
Offences of this Kind are puniſhed by the Statute, it is enacted by 1 Ed. 3. 


14. which was farther enforced by 20 Ed. 3. 4. That none of the King's Mi- 


niſters, nor no great Man of the Realm, by himſelf nor by other, by ſending 
of Letters, nor otherwiſe, nor none other great nor ſmall, ſhall take upon them 
to maintain Quarrels nor Parts in the Country, to the Let and Diſturbance of 
the Common Law. | 2 | 
Set. 38. And it is farther enacted by 1 R. 2. 4. That none of the King's 
Counſellors, Officers or Servants, nor any other Perſon within the Realm of 
England, of whatſoever Eſtate or Condition they be, ſhall take or ſuſtain any 
Ruarrel by Maintenance, in the Country or elſewhere, upon grievous Pain, 
that is to ſay, the ſaid Counſellors and the King's Great Officers, upon a Pain 
11; ordained by the King himſelf, by the Advice of the Lords of his 
Realm; and other leſs Officers and Servants of the King's, as well in the Ex- 


_ chequer, and all his otver Courts and Places, as of his own Meiny, upon 


Pain to hſe their Offices and Services, and to be impriſoned, and then to be 
ranſomed at the King's Will, every of them according to their degree, Eſtate, 
and Deſert : And all other Perſons through the Realm, upon Pain of Impriſon- 
ment, and to be ranſomed as aforeſaid. 


In the Conſtruction of theſe Statutes the following Points have been 
| holden : 


Sec. 39. I. That Maintenance of a Suit in a Court-Baron is as much Pls Malnte. 
within the Purview thereof as Maintenance in a Court of Record. mance 24. 

Sect. 40. II. That Nl tiel Record is a good Plea to an Action of 3 = 6. 53. d. 
Maintenance brought on theſe Statutes; and therefore, That he who barely 4 Mainte- 
afliſts another in taking out an Original, which never is returned, is not li- nance 1. 
able to any ſuch Action. 3 ene 


Se. 41. 
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2 Inſt. 208. Sect, I, 
Co. Lit. 368.b 


Fitz. Mainte- Fes. 41. III. That it is not material, whether the Plaintiff in an Action 
nance 17, 26. n the ſaid Statutes were nonſuited, or recovered in the Action wherein the 


Mlaintenance is ſuppoſed. | PE 
Reg. 182, b. Sel7. 42. Alſo it is cettain, That he who fears that another will main. 


# . 


tain his Adverſary, may by way of Prevention have an original Writ 


grounded on the ſaid Statute prohibitibg him ſo to do. 
| Se. 43; Alfo all Perſons are prohibited to give or receive any Liveries 
or Badges for Maintenance, under ſevere Penalties, by 1 R. 2, 7, 7 H. 4. 
14. 13 H. 4. 3. 8 H. 6. 4. and 8 E. 4. 2 ; Foe 
Se. 44. And it is farther enacted by 32 H. 8. 9. That no Perſon what-. 
ſoever. ſhall unlawfully maintain, or cauſe or procure any unlawful Maintenance, 


in any Action, Demand, Suit, or Complaint in any of the King's Courts of 


the Chancery, Whitehall, or 'elſewhere, where any Perſon ſhall have Author ity 
by Virtue of the King's Commuſſion, Patent or Writ, to hold Plea of Lands, 
or to examine, hear or determine any Title of Lands, or any Matter of Wit 
neſſes, concerning the Title, Right, vr Intereſt of any Lands, Tenements, or 
Hereditaments ; and alſo that no Perſon whatſoever do unlawfully retain, for 
Maintenance of any Suit or Plea, any Perſon or Perſons, or embrace any Free- 
holders or Furors, or ſuborn any Witneſs by Letters, Rewards, Promiſes, or 
any other finiſter Labour or Means, for to maintain any Matter or Cauſe, or 
to the Diſturbance or Hindrance of Juſtice, or to the Procurement, by Oc- 
cafion of any manner of Perjury by falſe Verdict or otherwiſe, in any manner 
of Courts aforeſaid, upon Pain to forfeit for every fach Offence ten Pounds; 
* the one Moiety thereof unto the King, and the other Moiery to him that will 
fue for the ſame by Action of Debt, xc. * 748 
Sect. 45. It ſeemeth that in an Information on this Statute it is not 
Savil 47, 42. ſufficient to ſay, That the Defendant maintained the Party, without adding 
JJ ü | 
Noy 68. Sec. 46; Alſo it is ſaid to have been adjudged, That Maintenance of 
Cro. E. 594+ 4 Suit in a Spiritual Court, is neither within this nor any of the other above 
5 mentioned Statutes concerning Maintenance. 


devil 41, 42, Se. 47. Alſo it hath been holden, That in an Information on this Sta- 


tute, it is neceſſary to ſhew that a Plea was depending, and therefore that 
it is not ſufficient to ſay that a Bill was exhibited, — 


— — mr 
* 
| ag. R 
Of Cbamperęy. TO” 


| ND now we are come to the ſecond Species of Maintenance, 
called Champerty, which is the unlawful Maintenance of a 
Suit'in Conſideration of ſome Bargain to have Part of the Thing in Diſpute, 
or ſome Profit out of it. — 
Sect. 2. Having ſhewn in the precedent Chapter what ſhall amount 
to an Act of Maintenance, and how far all Maintenance in general, and 
_. conſequently Champerty, is puniſhable by the Common Law; I ſhall 
only take Notice in this Place, how far this Offence in particular is re- 
| rained by Statute, and to that End ſhall ſet down in Order the ſeveral 
_ Statutes relating to it, and ſhew in what Manner they have been ex- 
pounded, 
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Chap. 8 4. 8 Of Champerty. 257 


Se. 3. And firſt it is enacted by the Statute of Weſtminfler 1. 2 5. That 
no-Officers of the King by themſelves nor by other, ſhall maintain Pleas, Suits, 
or Matters hanging in the King's Courts, for Lands; Tenements, or other 
Things; for to have Part or Profit thereof by Covenant made between them ; 
and he that doth, ſhall be puniſhed at the King's Pleaſure, 


In the Conſtruction of this Statute the following Opinions have been 
holden : | | 


Sect. 4. I. That by the King's Courts therein mentioned, are intended 2 Inſt. 208. 
only his Courts of Record. 3 
Seck. 5. II. That under the Word Covenant, which in a ſtrict Senſe fig- F. N. B. 172. . 
nifieth only an Agreement by Deed, all Kinds of Promiſes and Contracts of 1 * 
this Kind are included, whether they be made by Writing or Parol. OT 
Seck. 6. III. That Maintenance in perſonal Actions to have Part of the 47 AM. Pl. 5. 
Debt or Damages, is as much within this Statute as Maintenance in real Ac- #7 Ed. 3. 9. b. 


-tions for a Part of the Land. 


Se. 7. IV. That Maintenance in Conſideration of a Rent granted out F. N. B. 172. 


of Land in Variance, is within this Statute, but that Rent granted out of K. M. 


| . © . . 2 Inſt. 20g. 
other Lands is no way within the Purview of it, 47 Ed. 3. 9.b. 


Sef. 8. V. That it hath been holden not to be material, whether he 47 Aff. 5. 
who brings a Writ of Champerty, did in Truth ſuffer any Damage by it, pri H. 7. 
or whether the Plea wherein it is alledged be determined or not. Fitz, Cham- 

Sect. 9. VI. That the * Maintenance of the Tenant or Defendant is as perty, 4. 
much within the Meaning of the' Statute, as the Maintenance' of a De- _ wad 
mandant or Plaintiff, „ OS 3.62.45 

Sect, 10. VII. That * ſuch Grants only of Part of the Thing in Suit, 30 Ed. 3. ;. b. 


| which are made merely in Conſideration of the Maintenance are within Bs Ab. 


the Meaning of the Statute, and not ſuch as are made in Conſideration of 113. Pl. 3. 

a precedent honeſt Debt, which is agreed to be ſatisfied with the Thing in 318 2 * 

Demand when recovered. | ; | _ - 46h 
Sect. 11. And it is farther enacted by the Statute of Veſiminſter 2. 49. 

That the Chancellor, Treaſurer, Fuſtices, nor any of the King's Counſel, no 

Clerk of the Chancery, nor of the Exchequer, nor any Juſtice or other Officer, 

nor any of the King's Houſe, Clerk nor Lay, ſhall not receive any Church, 

nor Advowſon of a Church, Land, nor Tenement in Fee, by Gift, or by Pur- 

chaſe, or to Farm, nor by Champerty, nor otherwiſe, ſo long as the Thing is 


in Plea before the King, or before any of his Officers, nor ſhall take no Re- 


ward thereof. And that he that doth contrary to this Af, either himſelf or 
by another, or make any Bargain, ſhall be puniſhed at the King's Pleaſure, 
as well he that purchafeth, as he that doth ſell, 


. In the Conſtruction of this Statute the following Opinions have been 
olden : 


Sect. 12, I. That it extendeth only to the Officers therein named, and 2 Inſt. 484, 


Seer, 13. II. That it fo ſtrictly reſtrains all ſuch Officers from purcha- 4 2 Inſt. 484. 
fing any Land hanging a Plea, that they cannot be excuſed by a Conſidera- $® 4". Shay 
tion of © Kindred or Affinity, and that they are within the Meaning of the 5 "A 
Statute by barely making ſuch a Purchaſe, whether * they maintain the Fitz. Cham- 
Party in his Suit or not ; © whereas ſuch a Purchaſe for good Conſideration, 5g. 
made by any other Perſon, of any Ter-tenant, is no Offence, unleſs it ap- 10 b 75 
pear that he did it to maintain the Party. . 2 Inſt. 484. 


Uu u Seck. 1 222 


258 
Se. 14. And it is farther enacted by 28 E. 1. 17. in the following Words, 
becauſe the King hath heretofore ordained by Statute, That none of bis Mi- 
niſters ſhall take no Plea for Maintenance, by which Statute other Officers 
were not bounden before this Time, the King will that no Officer, nor any other, 
(for to have Part of the Thing in Plea) fhall not take upon him the Buſineſs 
that is in Suit; nor none upon any ſuch Covenant ſhall give up his Right to 
another; and if any db and be attainted thereof, the Taker ſball forfeit unto 
the King ſo much of his Lands and Goods, as doth amount to the Value of thy 
Part that he hath purchaſed for ſuch Maintenance. And to obtain this, who- 
ſoever will, ſhall be received to ſue for the King before the Fuſtices before 
whom the Plea hangeth, and the Judgment ſhall be given by them. But it 
may not be underflood hereby, that any Perſon ſhall be prohibited to have 
Counſel of Pleaders, or of karned Men in Law, for his Fee, or of his Pa- 
rents and next Friends. Pl | 


In the Conſtruction of this Statute the following Points have been holden : 


a 30 AM, 8 14. 7 Ie 
Pl. 15. ſuance of a Bargain made before, is not within the Meaning of it. 


8 Ed. 4.13- See. 16. II. That Champerty in any Action at * Common Law, whe- 


Inſt. 563. N 55 = | g f gt a : 
Fitz, f ther it be real, perſonal, or mixt, is within this Statute: Alſo it ſeems 


2 : - c 
perty, 5 3. the better Opinion, That the Purchaſe of Land while a . of Equity 'f 


172. D. Concerning it is pending, is within the Purview of it. 
47 Ed. 3 9 b. Sec. 17. III. That a * Leaſe for Life, or Years, or a voluntary Gift 
47 —- of Land, hanging a Plea, is as much within the Statute as a Purchaſe for 
e Moore 655. Money. 3 


Pl. 898, Se#. 18. IV. That a Surrender made by a Leſſee to his Leffor is not 


Con, 2. Rol. within the Meaning of the Statute ; for fince the Leſſor may lawfully main- 


Ab. 119e- . * 
Pl. .  fain his Lefſee without ſuch a Surrender, as hath been more fully ſhewn in 


. 4 13-b. the precedent Chapter, ſurely a fortiori he may do it after the Surrender. 

perty, io, Sec. 19. V. That no Conveyance, or Promiſe thereof, relating to 
F. N. B. Lands in Suit, made by a Father to his Son, or by any Anceſtor to his 
122. C. Heir Apparent, is within the Statute, ſince it only gives them the greater 


123K 2 Encouragement to do what by Nature they are bound to do. 


2 Toft. 56. Sec. 20. VI. That ther Giving of Part of the Land in Suit, after the 


1 1 End of it, to a Counſellor for his Wages, is not within the Meaning of 
172. H. it, if it evidently appears, that there was no Kind of precedent Bargain 


5.6 Can. relating to ſuch Gift; but it ſeems dangerous to meddle with any ſuch Gift, 
ro- Cham- * 5 N 
ſince it cannot but carry with it a ſtrong Preſumption of Champerty. 


perty, 3. 
2 Inſt, 564. 


CHAP. 


Of Chamfperty. Book I. 


Se#. 15. I. That a Conveyanee executed, hanging a Plea, in Pur- 
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F OR the better Underſtanding of the Nature of Embracery, I ſhall 


conltder;- : 7 nf) ad nt 2c 
1 One tit io ono mroonrny ng I 5 1 
1. What Kind of Maintenance comes under the Notion of Embra- 
cery. FV 


2. What Acts of this Nature are altogether unlawful. 
3. In what Circumſtances ſome Kinds of them may be lawful, 
4. How far this Offence. is reſtrained by the Common Law, 
s. How far by Statue.. oo 
Se#, 1. As to the firſt Point it ſeems clear, That any Attempt what-ap.N.8-171. 
ſoever to corrupt, or influence, or inſtru& a Jury, or any way to incline B. C. : 
them to be more favourable. to the one Side than to the ether by Money, 2888 
Promiſes, Letters, Threats, or Perfwefians, Kat only by the Strength of Pl. 1104. * 
the Evidence and the Arguments of the Counſel in open Court, at the 
Trial of the Cauſe, is a proper Act of Embracery, whether the Jurors, , H. 6. 20.4. 
on whom ſuch Attempt is made give any Verdict or not, or whether the 22 H. 6. f. b. 
Verdict given be true or falſe. 1 3 37 H. 6.31. a. 
Seck. 2. And the Law fo far abhors all Corruption of this Kind that it 3 9 "= 
prohibits every Thing which has the leaſt Tendency to it, what ſpecious 11, _ 
Pretence ſoever it may be covered with, and therefore it will not ſuffer "Fas 369 U. 
mere Stranger, ſo much as to labour a Juror to appear and act according Pl. 1 4 
to his Conſcience. 5 213 H. 4. 16. b. 
Sect. 3. Alſo it is ſaid, That generally the giving of Money to a Ju- — . 
ror * after the Verdict, without any precedent Contract in Relation to it, Co. Lit. 39. b. 
is an Offence ſavouring of the Nature of Embracery; becauſe if ſuch Prac- 360. 4. 
tices were allowable, it would be eaſy to evade the Law, by giving Jurors 1 N 
ſecret Intimations of ſuch an intended Reward for their Service, which 14. n 
might be of as bad Conſequence as the giving of Money before-hand. 
But it ſeems clear, That the giving of Jurors ſuch a reaſonable Recom- 
pence, as is uſually, allowed them for their Expences in travelling, &c. 
and which may fairly be expected by them from either Side that ſhall 
prevail, is no way criminal, becauſe if no ſuch Allowance were to be 
expected, it would be often difficult to prevail with Perſons to ſerve on 
a Jury at their own Charge; and therefore by Experience it hath been 
found neceſſary to permit the Parties to give Jurors ſome Amends for 
their Charges. . i. YO 
Sect. 4. It hath been adjudged, That the bare © Giving of Money toe 22 H. 6.5 b 
another to be diſtributed among Jurors, is an Offence of the Nature of 28 H.6. 7. b. 
Embracery, whether any of it be afterwards actually ſo diſtributed or not; ,* - 2 
alſo it is f clear, That it is as criminal in a Juror, as in any other Perſon, 3 23 
to endeavour to prevail with his Companions to give a Verdict for one Bro. Mainte- 
dide by any Practices whatſoever, except only by Arguments from the 3 my 
Evidence which was produced, and Exhortations from the general Obli- 18 Ed "9-4 4 


gations of Conſcience to give a true Verdict. And there can be no Doubt 59: Meinte. 
| | | | OM... 32, 39. 


but that all fraudulent Contrivances whatſoever to ſecure a Verdict, are 
a 1 Saund, high Offences of this Nature; as where Perſons by * indirect Means pro- 
301. cute themſelves or others, to be ſworn on a Tales in order to ſetve one 
Side. | ig EE ba 
SefF. 5. As to the fecond Point, vis. what AR of this Kind are alto. 
ether unlawful, it ſeems clear, That neither the Party himſelf, nor his 
Counſel, nor Attorney, nor any. Petſoniwhatſoever, can juſtify any indi- 
b13H.4.16.b. p . ; . 8 | 8 b N 
4 rect Practices of influencing a Jury, either by giving * or promiſing them 
11 H. 6.11.2. Money, or * menacing them, or * inſtructing them in the Cauſe before- 
2 Rol. A. 116. hand, Se. RTE 2 100 UBT T0 SEA G77 
— - 4 Seck. 6. As to the third Point, viz. In what Circumſtances ſome Acts 
þ * $17.6 of this. Nature may be lawful, it ſeemeth clear, That any Perſon who 
Noy 102. may juſtify any other Act of Maintenance, may ſafely labour a Juror to 
Co. Li 362. . appear and give a Verdict according to his Conſcience, but that no other 
Moore 815. Perſon can juſtify intermeddling ſo far, and that no one whatſocver can 


„ „ 2 y 


1 0 juſtify the labouring a Juror f not to appear. niki la ol <; 
Pl. 19 Sect. 7. As to the fourth Point, viz.' How far Offences of this Kind 
8 are reſtrained by the Common Law, there can: be no Doubt but that they 
Moore 81 3. ſubject the Offender either to an, Indictment or Action, in the ſame Manner 


e as all other Kinds of unlawful Maintenance do by the Common Law: 
Ny tou. Alſo it ſeemeth, That if an Act of Embracery were not known before 
Hob. 294. the Trial of a Cauſe, ſo that the Party to whoſe Prejudice it was intended, 
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had no Opportunity to prevent the ill Effects of it, by challenging the Ju- 
Tor who was practiſed upon, it will be a good Ground to move the Court 
77) —————SAZA Ng Ton 
Sec. 8. As to the fifth Point, viz, How far Offences of this Kind are 
reſtrained by Statute, it is enacted, by 5 Ed. 3. 10. That if any Furor, in 
Aſfzes, Furies, or Inqueſts, take of the one Party or of the other, and be 
thereof d ly attainted, that hereafter be ſhall not be put in any Afſizes, Furies 
or Inqueſis, and nevertheleſs he ſhall be commanded to Priſon, and further 
ranſomed at the King's Will. And the Fuftices before whom ſuch Aſjizes, 
Furies and Inqueſis ſhall paſs, ſhall have Power to enquire and determine 
according to this Statute. | Pe: nl ers Med Od 4 
 Sef.g. Andit is farther enacted by 34 Ed. 3. 8. That in every Plea, 
whereof the Inqueſt or Aſixe doth paſs, if any of the Parties will ſue againſt 
any of the Furors, that they have taken of his Adverſary or of him, for to 
give their Verdict, be ſhall be heard, and ſhall have his Plaint by Bill preſently 
before the Fuftices, before whom they did fivear, and that the Furor be put to 
anſwer without any Delay ; and if they plead to the Country, the Inqueſt. ſhall 
be taken maintenant. And if any Man other than the Party will ſue for the 
King againſt the Furor, it ſhall be heard and determined as fore is faid. And 
F the Furor be attainted at the Suit of other than the Party, and maketh Fine, 
the Party that ſueth ſhall have half the Fine; and that the Parties to the Plea, 
ſhall recover their Damages by the Aſſeſſment of the Inquefl, And that the 
Juror ſo attainted have the Priſon of one Year, which Impriſonment the King 
granteth, that it ſhall not be pardoned for any Fine; and if the Party will ſue 
by Writ, before other Juſtices, he ſhall have the Suit in the Form aforeſaid. 
Sef. 10. And it is farther enacted by 38 Ed. 3. 12. That if any Furors 
in Aſizes fworn, and other Inqueſis to be taken between the King and Party, 
or Party and Party, do any Thing take by them or other, of the Party, Plain- 
tiff, or Defendant, to give their Verdict, and thereof be attainted by Proceſs 
contained in the ſaid Statute of 34 E. z. be it at the Suit of the Party that 
will ſue for himſelf, or for the King, or any other Perſon, every of the ſaid 
Jurors ſhall pay ten Times as much as he hath taken. And that he that wi 7 
3 N 
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the Plainiiff to his Action. tantum, 1. 


V2 


firſt be ſatisfied. 


Chap. 85: £ Of Embracery. 261 


ſhall have the one half, and the King the other half. And that all the Embrace= 
ors to bring or procure ſuch Inqueſt in the Country to take Gain or Profit ſhall 
be puniſhed in the ſame Manner and Form as the Furors. And if the Juror 
or Embraceor ſo altainted, have not whereof to make Gree in the Manner 
aforeſaid, he ſhall have the Impriſonment of one Year : And the Intent of the 


Ling, of Great Men, and of the Commons is, That no Juſtice nor other Miniſter 


{hall enquire of Office, upon any of the Points of this Article, but only at the 


| Suit of the Party, or of other, as afore is ſaid, 


| In the Conſtruction of theſe Statutes the following Points have been 
holden : 


Seck. 11. I. That all Actions of Decies tuntum being founded on an 

Offence ſuppoſed to have been committed in ſome former Action appearing 

upon Record, it will be a good Plea in Bar, either that there is no * ſuch, 63.4 

Record at all, or that there is not any ſuch * Record by which it may ap- Bro. Decies 
car that the Juror was ſworn, and that it is a good? Exception in Abate- tantum, 2, 11. 


, 5 - - bz7H.631.a; 
ment of the Writ, that there is a Variance in the firſt Record from that in g7 1 


the Declaration in the preſent Action; yet it is ſaid, That it is not neceſſary tantum, 13. 


5 0 . ; - 3 14 6. Ry 
to * ſhew the whole Record in certain, but only ſo much of it as conveys <A rake 


* 


Seck. 12. II. That it is not © ſufficient to ſhew that the Defendants took a 34 >. * 


Money in order to embrace a Jury, without ſhewing alſo that they actually P. N. B. 7 


diſpoſed of it accordingly. 3 C. 
Sec. 13. III. That the f Plaintiff muſt ſhew in certain how much WAS / PI, Com. 85. 


received, or otherwiſe the Court will not know for what Sum to give 


dgment. 1 g 
2 14. IV. That the giving of Money to a Juror s after the Verdict: 39 AM. 19. 


Bro. Decies 


is not within the Statute, unleſs there were ſome precedent Contract re- cram, $4, 


lating to if, 521 H. 6. 31. a5 


Seck. rc, V. That it is not h material whether the Jurors gave any Ver- e 


dict or not, or if they did give one, whether it were true or falſe. | tos. 6. 
Sect. 16, VI. That all the Jurors and Embraceors may be joined in one 13 F. N. B. 

Action, notwithſtanding they ſeverally received different Sums, becauſe all Git; 3 

was received in order to give the ſame Verdict, which could not but be the Dy. 95. Pl 30. 


entire Act of all the Jurors. But it ſeems, That each Defendant ought to 49 Ed. 3. 3.b. 


| 2 | . 36H. 6.28 b. 
lead ſeverally, that he did not take Money in the Manner as the Plain- Bro Decies 
tiff bath declared. | tantum, 3, 4. 
F. N. B. 171. a. 


Sect. 17. VII. That the Defendants ought not to plead generally, Pact 253. 
Not guilty, but that they ought ſpecially to deny the Taking of the 21 H. 6. 20. 
Money, Se. | | Bro. Decies 

Sect. 18. VIII.“ That the Plaintiff ſhall be paid the Moiety of the g Savil. 42. 
Money due to him on a Judgment in Decies tantum before the King, be- 3 
cauſe the King's Moiety is not due as a Debt but as a Fine; and wherever 444K 5 74 


the King is intitled to a Fine from the Suit of a Subject, the Plaintiff ſhall Bro. Decies 
tantum, 5, 7. 


Sect. 19. IX. That the Huſband! alone may bring a Decies fantum, ; 3 
for an Embracery in a former Action brought by him and his Wife, becauſe,” . 


by a Decies tantum Money only is to be recovered wherein the Wife can 43 E. 3. 16 a; 
| ee | Bro. Decies 


claim no Share. Ds Ds tantum, 9. 89, 
Sect. 20. X. That he who buys Land to maintain a Suit at a lower Ed. 3, 9. ö. 


Price than it is known to be worth, is as much within the Statute, for Lg Docks 


ſo much as the ® Land is worth more than he gave, as if he had received it; Rol. Ab. 


in Money, $79. A. 
| XX See. 21. 


—  _ — 
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2 5 E. 4. 2. b. O77, 21. XI. That this being a popular Action may be barred by 
2686. tlie King's Releaſe, being made before any Action brought, but that it 
Bro. Decies cannot be Barted by the Releaſe of the Party grieved ; and from the ſame 
tantum, 15. Ground allo it follows, that the Party grieved needs not in ſuch Action 
> El. 138, Jeclare of any Damages done to him by the Embracery ; but if he do, it jg 
R. 65. b. ſaid, That he * ought to lay them ſeverally againſt each Defendant, or 
3 Inſt, 194. eſſe that his Writ ſhall abate, unleſs he will releaſe them: But perhaps 
b44E+3-36.d. there may be good Reaſon to queſtion this Opinion, for why may not the 


—_? f Damages be as well recovered, as the Action Jointly laid againſt all the 


Defendants ? 1 : | 
4 E. f. 12a. Se. 22, XII. That no © Proceſs of Outlawry lies in this Action, but 


47 E. 3. 4. a. only a Capias or Diſtreſs infinite, upon a Nihi returned, and that ſuch 

* Derie, Diſtreſs ought to be of the Lands which the Defendants had at the Time 

” of the Writ of Decies tantum purchaſed, and not of thoſe which they bad 

24% E. 3. f. a. at the Time of the Inqueſt; and that no Capias into a foreign County 

lies againſt the Jurors, becauſe it ſhall be preſumed that they are in the 

County wherein they were returned on the Jury ; but clearly this Reaſon 

can no way be extended to the Embraceors : And perhaps it may be 

over favourable to carry it fo far in Relation to the Jurors, eſpecially 

ſince the Diſtreſs infinite can only affect the Lands which they had at 

| the Time of the Decies tantum, before which they may poſſibly have 

Vide6E. 4. fold thoſe which they had at the Return of the Yenzre ; and why ſhould 

11 f. b not theSheriff's preſent Return that the Defendants have nothing in the 

2 Rol. Ab. County, over-ballance the Preſamption chiefly grounded on the former Re- 

277. B. turn, with which the preſent is not inconſiſtent, being made at a ſubſe- 
quent Time. wh 


HA F. LXXXVI. 


Of the Offence of buying or ſelling a pretended Title. 


OR the better underſtanding the Offence of buying or ſelling a pre- 
tended Title, I ſhall confider : 


1. How it is reſtrained by Common Law. 
2, How by Statute. 


Moore 751. Seck. 1. As to the firſt Point, it ſeemeth to be a High Offence at 


88. a, Seller doth not think it worth his while to do, and on that Conſide- 
ration ſells his Preten ſions at an Under- Rate; and it ſeemeth not to be 
material, whether the Title ſo fold be a good or bad one, or whether 
the Seller were in Poſſcſhon or not, unleſs his Poſſeſſion were lawful 

and unconteſted ; for all Practices of this Kind are by all Means to be 
diſcountenanced, as manifeſtly tending to Oppreſſion, by giving Op- 


pertunities to Great Men to purchaſe the diſputed Titles of others, to 
4 the 


Chap, 86. or ſalling a pretended: Title 263 


| the great Grievance. of the adverſe Parties, who may often be unable of 
* diſcouraged to defend their Titles againſt ſuch powerful Perſons, which 
perhaps: they might ſafely enough maintain againſt their proper Ad- 
verlary.. , DN ; 1 
gecl. 2. As to the ſecond Point, wiz. How far Offences of this Kind 
are reſtrained by Statute, it is recited by 1 R. 2. 9. That many Perſons having 
true Title to Lands, and alſo in Perſonal Actions were wrongfully delayed of 
their Rights and Actions, by Means that the Defendants did commonly make 
Gifts and Feoffments of their Lands in Debate, and of their Goods, to 
Lords, and other great Men, againſt whom the ſaid Purſuants for Menace 
that was made to them, neither could nor durſt make their Purſuits : And alſo 
that many Per fons often times uſed to diſſeiſe others, and anon after ſuch Dij- 
ſeifn to make divers Feoffments, ſometimes to Lords and other Great Men, 
70 have Maintenance, and ſometimes to Perſons unknown, to the Intent to 
delay the ſaid Diſſeiſees, &c. And it is thereupon enacted, That From thence- 
forth no Gift, or Feoffment, of Lands, Tenements or Goods, be made, by 
ſuch Fraud or Maintenance; and that if any be in ſuch wiſe mage, they ſhall 
be holden for none and of no Value; and that the ſaid Diſſeiſees ſhall from 
thenceforth have their Recovery againſt the firſt Diſſeiſor, as well of the 
Lands and Tenements, as of their double Damages, without having Regard to 
fuch Altenations, ſo that the Diſſeiſtes commence their Suits within the Year 


next after the Diſſeiſin done. 


In the Conſtruction of the Statute it hath been holden : 
; Bro. Feoff- 
the ments de ter- 


Sect. 3. That Feoffments of this Kind are only void in Reſpect of the 2 1, wa 
Diſſeiſees, but that they are effectual between the Feoffor and Feoffee, Gc. Co. lit. 359. 


Sect. 4. And it is farther enacted by 32 H. 8. 9. That no Perſon or Per- 
ſons whatſoever ſhall bargain, buy, or ſell, or by any Ways or Means, obtain, 
get, or have any pretended Rights or Titles, or take, promiſe, grant, or co- 
venant to have any Right or Title, of any Perſon or Perſons, in, or to any 
Manors, Lands, Tenements, or Hereditaments, but if ſuch Perſon or Perſons, 
which ſhall ſo bargain, ſell, give, grant, covenant, or promiſe the ſame, their 
Anceſtors, or they by whom be or they claim the ſame, have been in Poſſeſſion 
of the ſame, or of the Reverfion or Remainder thereof, or taken the Rents or 
Profits thereof, by the Space of one whole Year next before the ſaid Bargain, 
Covenant, Grant, Promiſe made; upon Pain that he that ſhall make any ſuch 
Bargain, Sale, Promiſe, Covenant, or Grant, to forfeit the whole Value of the 
Lands, Tenements or Hereditaments ſo bargained, ſold, promiſed, covenanted, 
or granted, contrary to the Form of this AF, And the Buyer or Taker thereof, 
knowing the ſame, to forfeit alſo the Value of the ſaid Lands, Tenements, or 
Hereditaments fo by him bougit, or taten as is aboveſaid, The one Half of 
the ſaid Forfeitures to be to the King, and the other Half to the Party 
that will fue for the ſame in any of the King's Courts of Record, by Action of 
Debt, Bill, Plaint, or Information. In which Action, Bill, Plaint, or In- 
2 no Eſſoin, Protection, Wager of Law, nor Injunction ſball be al- 

owed, | 7˙˙˙50CCbͤỹ SY Su Ee armored 
SeF. 5. But it is provided by the ſaid Statute, That it ſhall be lawful to 
any Perſon, being in lawful Poſſeſſion, by taking of the yearly Farm, Rents, 
or Profits, of, or for any Manors, Lands, Tenements or Hereditaments, to buy, 
obtain, get, or have by any reaſonable Way or Means, the pretenſed Right or 
Title of any other Perſon or Perſons, hereafter to be made to, of, or in ſuch 


Manors, Lands, Tenements, or Hereditaments, whereof he or they ſhall jo be 
in 
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in lawful Poſe Non, any T bing i in the Jaid AF contained to the contrary not- 
withfanding. 

Se2. 6, And it is farther provide That the faid Statute ſhall not extend 
to charge any Perſon with any of the above mentioned Penalties, except ſuch 
Perſon be fued for the Offence within one Near. 


| Ih the Conſtruction of this Statute the following Opinions have been 
holden : | 


Sebi 7. I. That it is not thaterial whether any Suit be depending con- 
Pl. Cem. 8 3 b. cerning the Lands contracted for, or not, whereas the Statutes ſet forth in 
the precedent Chapters extended only to Contracts ge Lande which 

were actually in Suit. 
Sec. 8, II. That in an Action on this Statute, the Plaintiff wonds not 
Lit. Rep. 369. recite it, becauſe the Judges are bound ex Officto to take Notice of it, being 
BERL WE a publick Nature ; but that if he do recite it, he muſt, at his Peril, take 
Pl. Com. 84. Care to recite it certainly, becauſe it is the Ground of his Action ; and the 
Cro. Ca. 299 Court will not aid him by intending that there is another Statute to 
Fa _—_— maintain his Action, different from that whereon he himſelf bath 
Contr. 1 And. founded it. 
76. Sect. 9. III. That in ſuch an Action ogainft the Buyer of a pretended 
1 Leon. 167. Title, it ought expreſly to appear, That the Defendant did know that 
the Seller had not been in Poſfeflion the Year before; and vice versd, that 
in ſuch an Action by the Buyer the contrary ought to appear, for otherwiſe 
it may be intended, that he was Particeps Criminis, and therefore ought not 
Lit, Rep. 369.0 have any Share of the Penalty. n 
Dy. 74s Pl. Sect. 10. IV. That it is not ſufficient to few; That the Seller had 
pf Can. go. not been in Poſſeſſion, &c, a Year before, without expreſly averring that 
31, 87, ** o he had a pretended Right or Title, becauſe that is the Point of the 


Cro. Ca. 233. Action. 
N Sef. 11. V. That it is not * ſufficient to ſet forth the Value of the 
Co.Lit.z69.b. Land at the Time of the Conveyance executed, without ſhewing the Value 


7 = at the Time of the Bargain, becauſe the Forfeiture is governed by the 
latter. 

e Pl. Com. 8 

81, '*7. . ee 12. VI. That a Contract for a lms Right to a Copyhold 


Dy. 74 Pl. Eſtate, or for a Leaſe for © Years, is as much within the Statute as a Con- 
Pl. 17. tract for the F ee- Simple; for the Words of the Statute are, any Right or 
Co. Lit. Title, and ſuch Contracts are as much within the Miſchief intended fto 
859 . be redreſſed by the Statute as any others can be: But it is“ ſaid, 
266. Pl. 414. That a Leaſe for Vears made with an Intent to try the Title in Eject- 
1 374. ment, is not within the Meaning of the Statute, becauſe it is in a kind 
« Co: Lit. of Courſe of Law, n it be made to a powerful Man to ſway the 
369. b. Caufe. 
pl. Cem. 81, Sed. 13. VII. That in an Action for the 1 ſucha Leaſe for Vears, 
85. it is not neceſſary preciſely to ſet forth the Commencement and End of it, 
13.70 +74 PI. becauſe the Plaintiff is ſuppoſed to be a Stranger to it. | 
55 Sec. 14. VIII. That a Leaſe for Years by one out of Poſſcſſion being 
1 Leon. 166. meds off the Land, is as much within the Statute as if it had been made 
1 And. 76,77. upon the Land, though it be wholly void in Law ; for it is a Leaſe in 
Reputation, and taken for ſuch among the Vulgar, and tends as much to 


diſquiet the Poſſeſſion as if it had been effectual in Law, 


Seck. 1 5. 


Chap. 86: be ſalling of a pretended Tith, 265 
Sec. 1 5. IX. That no Conveyance made by one, who hath the un- Bro. Mainte- 


conteſted. Poſſeſſion, and undiſputed abſolute Propriety of Lands, is any 1 
Way within the Meaning of the Statute, becauſe it no Way ſavours of 9 
Maintenance, and can be / prejudicial to no one; from whence it follows, Co. Lit. 369-a. 
That a Diſſeiſor obtaining the Releaſe of the Diſſeiſſee, or a Mortgagor 
redeeming his Land, are in no Danger of the Statute in Reſpect of any 
Contract by them made, concerning ſuch Land after ſuch Releaſe or Re- 

Seck. 16. X. That one, who gains the Poſſeſſion of Lands, by Vir- Pl. Com. 88, 
tue of a Judgment at Law in Affirmance of an ancient Title, cannot 3707 6 
come within the Meaning of this Statute in Reſpect of any Leaſe made of pl. 898. E 
ſuch Lands ; for it can never be imagined, That it was the Intent of the 

Statute to oblige all Perſons who ſhould recover their Lands, to occupy 

them themſelves, which would be generally inconvenient, and often wholly 
impracticable ; and therefore it muſt be admitted from the Neceſſity of 

the Caſe, That ſuch Perſons may lawfully leaſe their Lands and Houſes 

to proper Tenants, to be manured and occupied for the uſual Rents : But 

if it ſhall appear, That the Title to ſuch Lands is ſtill conteſted notwith- 

ſtanding ſuch Recovery, and that ſuch Leaſe was in Truth deſigned for the 
Maintenance of the Title, I can ſee no Reaſon why it ſhould not be as 

much within the Statute as any Caſe whatſoever. However there ſeems to 

be no Doubt, but that if a Diſſeiſſee enter upon a Diſſeiſor, being in Poſſeſ- 

ſion of the Land under a pretended Title, and immediately ſell it to a 

Stranger, he is as much within the Statute as if he had been out of Poſſeſ- 

fion at the Time of ſuch Sale; for notwithſtanding his Entry was lawful, , Leon. 166, 
and he had both the abſolute Property and Poſſeſſion of the Land, yet inaſ- 167. 
much as the Diſſeiſor claims a Title to it, which is yet in Diſpute, ſuch Co-Lit. 369. . 


a Sale by the Diſſeiſſee ſeems within the Intent of the Statute, which — 825 


meant abſolutely to reſtrain all Perſons from transferring their diſputed 
Titles to any Stranger whatſoever. But it is ſaid, that ſuch a Sale by a Fa- 
ther to his Son and Heir Apparent, is excepted out of the general Purview gavil 95, 96. 
of the Statute, by common Reaſon, which by the Ties of Nature as well! 1 2 wal 
as of Intereſt, obliges ſuch a Son to maintain his Father; yet it hath been“ 95" 
holden that ſuch a Sale to a Brother of the half Blood is within the 
Statute, | 
Sect. 17. XI. It is ſaid that the above mentioned Proviſo, That, Leon. 167. 
one, who is in lawful Poſſeſſion by taking the yearly Rents or Pro- Savil 94, 96. 
fits of Lands, Fc. may lawfully + buy the pretended Right of any 
other Perſon by reaſonable Means, is no more than the Law would Co.Lit.369.b. 
have implied, if it had not been exprefled ; for ſuch a Contract can- 
not poſſibly be to the Wrong of any one, and tends rather to 
quiet Suits than to promote them. And from the like Reaſon alſo 
it is faid, That a Diſſeiſor may lawfully get the Releaſe of the Diſ- 
ſeiſee, though his Poſſeſſion was unlawful ; and it ſeems clear, That 
| ſuch a Releaſe cannot come within the Meaning of the Statute, if 
the Diſſeiſee had the true Right, and no other had any Pretence 
of Title to the Land ; for in ſuch Caſe it is clear, That the End of 
the Releaſe is not for Maintenance, but for the Settlement of all 
Diſputes : But if ſuch a Diſſeiſee had had but a conteſted Titlo, and 
ſuch Releaſe were intended only to enable the Diſſeiſor to defend him- 
ſelf with the dubious Title of his Diſſeiſee, ſurely it cannot but be 
as much within the Meaning of the Statute, as any Conveyance 
to one wholly out of Poſſeſſion, However it ſeems clear, That thoſe 
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Inſtances in the faid Proviſo, by which it is ſhewn how it ſhall appear, that 

the Perſons who are permitted to contract for pretended Titles are in Poſe 

ſeſſion, as by the receiving of Rent, &c. are only put for Examples, 

and that thoſe, who are any Way whatſoever lawfully ſeized in Poſſeſſion, 
Reverſion, or Remainder, are within the Benefit of the Proviſo; but it ſeems 
Co.Lit,369,b; Clear, That they can only juſtify the Taking ſuch a Conveyance as will 
; ſtrengthen the Eſtate whereof they are ſeiſed, and that they cannot take a 
Covenant from a Stranger to convey the Land to them, when he ſhall 

have recovered it on a pretended Right, becauſe ſuch a Covenant ſeems 

Clearly to ſavour as much of Maintenance, as if they had been Strangers to 


the Land, | 
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ſuch a Perſon to be committed in thoſe Intervals, wherein he has the Uſe of Rea- 
ſon, unleſs by Circumſtances it appears they were committed in the Time of his 
Diſtemper z-and this holds in Civil Cafes as well as in Criminal. 1 H. H. P. C. 34. 
A Man ſurdus & mutus a Nativitate is in Preſumption of Law an Ideot; but if it 
appears that = * Underſtanding, he may be tried, and ſuffer Judgment and Exe- 
ion. Hale, 1019. | 2 
© is does the King's Command excuſe an unlawful Act. See 1 H. H. P. C. 44, Page z. No [2] 
and the Authorities in the Notes there, (5) (ad). g 
But by 9 Geo. 2. c. 5. this Statute of 1 James 1. is repealed, and no Proſecution Page 6. Ne [3] 
whatſoever is to be carried on againſt any Perſon for Witchcraft, Sorcery, &c. but 
perſons pretending to Witchcraft, Cc. or undertaking to tell Fortunes, or pretending 
from their Skill in any occult or crafty Science, to diſcover ſtolen Goods, ſhall be im- 
priſoned for one Year, and once in every Quarter of the ſaid Year ſtand on the Pillory 
by the Space of one Hour; and ſhall be obliged to give Sureties for their good Be- 
haviour, in ſuch Sum, and for ſuch Time, as the Court, by which ſuch Judgment ſhall 
be given, ſhall judge proper. 5 «x 
Buy 19 Geo. 2. c. 21. ſect. 15. The abeve As of Gul. & Jac. are repealed, and every Page 8. No [4] 
Day-Labourer, common Soldier, common Sailor, and common Seaman, ſhall pay for curſing 
and ſwearing 18. and every Perſon under the Degree of a Gentleman, 2 s. and every Per- 
ſon of, or above the Degree of a Gentleman, 5 s. N : 
| Offenders having no Spiritual Promotion, are by 1 El. c. 2. ſe, 7 and 8, to be im- Page 9. Ne [5] 
riſoned for one Year for the firſt Offence, and for the ſecond, to be impriſoned fol- 
| ife. | 5 | | | 1 
But it is provided by the ſaid Act 5 Geo. 1. c. 4. elt. 2. That if any Mayor or other Page 11. Ne [6] 
Magiftrate ſhall knowingly and willingly reſort to any publick Meeting for religious Wor- 
ſhip, other than the Church of England, in the peculiar Habit of, or attended with, the 
Enſigns of his Office, he ſhall be diſabled to hold ſuch Office, and be adjudged incapable of 
any publick Employment whatſoever, in England, Wales, Berwick, Jerſey and Guernſey. 
By 1 Geo. 1. ftat. 2. c. 55. Papiſts not taking the Oaths, or not regiſtring their E- Page 31. No [51 
ſtates, and in the Manner mentioned in the Act, ſhall forfeit the Fee-ſimple of ſuch 
Lands, Sc. two Thirds to the King, and one Third to any Proteſtant ſuing, &c. 
This is enforced by 9 Geo. I. c. 24. ſe. 5. but by 10 Geo. 1. c. 4. ſet. 1. Women, 
Reverſioners, Mortgagees, and Truſtees are excepted, and by ſect. 10. the Clauſe of 
the former Acts relating to the Forfeiture of Fee- ſimple Lands, Sc. is repealed, and 
the Penalty for not taking the Oaths, or not Regiſtring, is reduced to the Forfeiture 
of the full Value of one Year's Rent of all the Lands, &c. not regiſtred; two Thirds 
to the King, and one Third to the Perſon who ſhall ſue for the ſame. See likewiſe 
for the Inrolment of Deeds and Wills by Papiſts, 3 Geo. 1. c. 18. Enlarged by 11 
Geo. 2, c. 11. and amended by 11 Geo. 2. c. 17. 
But an Alien ſubject to a foreign State at War with ours, living here as an Inha- Page 35. No [s] 
bitant or Trader, whether he ſettled here before the War broke out, or after, if he 
compaſs the King's Death, may be dealt with as a Traitor; therefore the general 
Words in Co. P. C. 5. where it is ſaid that an Alien Enemy cannot be guilty of Trea- 
ſon, muſt be taken with the Allay given in Calvin's Caſe, f. 6. b. That he come to 
invade this Realm, and be taken in War. The like may be ſaid of ſuch as are ſent over 
merely as Spies by a foreign Prince in Hoſtility. 1 H. H. P. C. 92 to 9g. 
The King's Companion is his Wife, during the Marriage between them. A Queen Page 37. No [8] 

divorced from the King @ vinculo Matrimonii, as for Conſanguinity, &c. is not a 
Queen within this Act, though the King be living. This was the Caſe of Katherine, 
Henry the Eighth's firſt Queen; as alſo of his ſecond Wife Anne Bullen, who was 
alſo divorced a vinculo, and the Divorce was confirined by 28 H. 8. c. 7. but though 
the Marriage was declared null ab initio, yet there was a Clauſe in the ſaid Act, to 
pardon all Treaſons committed againſt the Queen or her Daughter Elizabeth, the Nul- 
lity not being thought a ſufficient Diſcharge. 1 H. H. P. C. 124. 
The eldejt Son and Heir extends not to a collateral Heir, though declared Heir appa- Page 37. Ne [9] 


| F a Man be a Lunatick, and this be proved, yet the Law preſumes the Acts of Page 2. No [1] 


Oo 


rent to the Crown, unleſs there he a ſpecial Proviſion for that Purpoſe by Act of Par- 
Ss liament, 
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liament, 1 2 H. P. C. 125. where alſo it is made a 2uere, whether the compaſ. 


ſing the Death of Prince Richard, after the Death of his Father Edward the Black 


Page 37. No [10] 


Page 38, N [11] 


Pape 38. Ne [12] 


rage 41. No [13] 


Page 42. No [14] 


Page 43. Ne [15] 


Prince, and during the Life of his Grandfather Edward the Third, would have been 
Treaſon within the Statute 25 Edw. 3. for Richard was Heir, and the Heirſhip could 
not be deveſted by any after-born Child; and in Page 126, it is ſaid that thoꝰ it may 
probably be Treaſon within the Intent of this Act, yet it is fitteſt to be firſt decided 
by Parliament, according to the Caution uſed in the Statute 25 Edw. 3. | 
If the King have two Daughters only, and no Son, the eldeſt Daughter is not with- 
in the Words, nor Intent, of the King eldeſt Son; for a Son may be born after: 
but Statutes have made temporary Proviſions in this Caſe. 1 H. H. P. C. 116. 
The Clauſe relating to the Violating the King's eldeſt Daugbier unmarried, extends to 
a ſecond Daughter, the eldeſt being dead. But at Common Law, this Treaſon ex- 
tended to any of the Daughters. Britton, c. 22. 71. And ſee ſeveral other Caſes 
and Quæries relating to this Clauſe in 1 H. H. P. C. 128, 129. and Foft. Diſc, of 
high Treaſon, per cur. EE N 4 
| Riding armed upon a private Quarrel or Deſign againſt a common Perſon, is not 
Levying War againſt the King; nor would it be high Treaſon, though there were 
really a War levied between two Noblemen, or others, upon a private Quarrel be. 
tween them, but only a great Riot and Contempt. 1 H. H. P. C. 131, 133 to 138, 
140, 141, 152, 260. | | : | poo oa 
In the Clauſe about levying War, the Statute ſays en ſon Realm. The Realm of 
England comprehends the narrow Seas; and therefore if a War be levied upon thoſe 
Seas, as if any Subject invade the King's Ships, this is a Levying War within his Realm, 
1 H. H. P. C. 154, 325, and is within the 25 Edi. 3. but the bare detaining of ſuch 
Ships, or of the King's Caſtles, ſeems not to be levying War within this Statute, 1 
H. H. P. C. 146. but was made Treaſon by the 5 and 6 Edw. 6. c. 11. (ſince repealed) 
See 1 H. H. P. C. 294, 296 V 
Ireland, though Part of the Dominions of the Crown of England, yet is no Part 
of the Realm of England, as was ruled in Time of Edw. 1. Yet tor levying War 
or other Treaſon in Jreland, the Offender may be tried in England, by 35 H. 8. c. 2. 
for Treaſons done out of the Realm. 1 H. H. P. C. 155. See B. 2. ch. 25. ſed. 32, 53. 
The fame that is ſaid of Ireland, may be ſaid of Man, Ferſey, Guernſey, Sark, and 
Alderney, which are Parcel of the Dominions of the Crown of England, but not within 
the Realm of England; but they have ſpecial Laws of their own, applicable to Cris 
minals, and Juriſdiction for their Trials. 1 H. H. P. C. 155, 156 ; ſee alſo the ſame 
Author, p. 156, 157, 158. concerning Wales, which is certainly within the King- 
dom of England, and therefore not within the Statute 35 H. 8. c. 2. for Trial of to- 
reign Treaſons. e : | 
According to Sir Matthew Hale, in his Hiſt. Plac. Coron. Words, unleſs commit- 
ted to writing, are not regularly an overt Act within the Stat. 25 Ed. 3. See p. 111, 


to 118. Is, | 
Holt Chief Juſtice declared, that expreſs Words were not neceffary to convict a 


* , 


Man of High Treaſon ; but if from the Tenor of his Diſcourſe, the Jury is ſatisfied 


that he was engaged in a Deſign againſt the King's Life, this is ſufficient to con- 
vict the Priſoners. 5 Read. Stat. Law. 146. See Foſt. Cr. Law. 193, 200, &c. 

Sir Matthew Hale's Hiſt. P. C. 211, 212, makes it a Quære, whether the Counter- 
feiting of Farthings and Half- pence, made current by Proclamation, be not Treaſon 
within the 25 Edw. 3. but he ſeems to incline to the Negative. See alſo 2 Inſt. 577. 

But Hale's Hiſt. P. C. 229, differs from Coke, and ſays, that the Intent only to mer- 
chandiſe or make Payment with ſuch foreign Money ſo imported, is ſufficient to make 
it Treaſon by this Statute. | 

Sir Michael Foſter obſerving upon the Offences of importing Money counterfeit 
to the Similitude of Engliſh Coin, counterfeiting foreign Coin legitimated by Pro- 
clamation, and of importing ſuch Coin, ſays that Proſecutions for importing Money 
counterfeit to the Similitude of Engliſh Coin have been very rare: And for the Of- 
fences of counterfeiting foreign Coin legitimated by Proclamation, and of import- 
ing ſuch Coin there can be none, as Things ſtand at preſent; till the Crown ſhall 
be adviſed to legitimate ſome Species of foreign Coin: I know of none (ſays he) 
that is now current among us that is legitimated, and moſt probably none will. 
For if the Offence of Counterfeiting and Diminiſhing Foreign Coin, and of Im- 
porting ſuch Counterfeit aad Diminiſhed Coin, which are great Evils, and daily 
growing, were made more penal than they are at preſent ; I know of no good 
End that could be anſwered by legitimating any Species of it ; on the other Hand, 
I forſee great, Inconveniences that would attend it. Foft, Cr. Law. 227. . 
: y 
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By 6 Geo. 2. c. 26. Counterfeiting Broad Pieces is made High Treaſon. - *, Page 43. Ne. [16] 

By 15 Geo. 2. c. 28. /iltering Shillings and Sixpences to make them reſemble Guintas 
and half, Guineas, is High 1 reaſon. | | of] : 9 

By ſect. 2. Citering falſe Money knowingly, the third Offence Felony without Clergy. 

Sect. 3. Uttering falſe Money twice within ten Days, or having more about them, a 
Yur's Impriſonment; ſecond Offence Felony withaut Clergy. ' 

Sect 4. Offender's Blood not corrupted. | 

Sect. 6. Counterfeiting Copper Money, two Years Impriſonment, 

Stat. 9 Geo. 2. c. 30. ſect. 1. Any Perſon enliſ ing himſelf, or hiring, or retaining, page 46. No [17] 
any Parſon, being a Subjeft of bis Majeſiy, with an Intent to cauſe ſuch Perſon to inlift, 

or procure any ſuch Perſon to go beyond Sea, in order to ſerve any foreign Prince or State as 
2 Soldier, without Leave firſt obtained under bis Majeſty's Sign Manual, ſuch Offender, 
ſhall ſuffer as 4 Felon, without Benefit of Clergy. is © 1 80 

- Sect. 2. Any Offence againſt this Ad committed out of this Realm, may be alledged to 
he committed, and may be enquired of, and tried in any County in England. 

By 29 Geo. 2. c. 17. If any Subject ſhall agree to go beyond Sea, in order to inliſt for Page 46. Ne [18] 

a Soldier in any foreign Service, though no inliſting Money be actually paid; or if any 
Perſon ſhall engage or procure any Subject to agree to go beyond Sea, in order to be inliſted 
in any foreign Service, without his Majeſty's Leave, though no inliſting Money be aftually 
paid, he ſhall be guilty of Felony without Benefit of Clergy. Tas 

By 29 Geo. 2. c. 17. ſect. 1. Accepting of any military Commiſſion, &c. in the French Page 48. No [19] 
King's Service, without Leave under the Sign Manual, is Felony without Clergy. 

Skin. 109. cites the Caſe of Pargiter, which was tried at the Bar, where an Infor- Page 49. NY [0] 
mation was exhibited againſt him, for an Offence at Common Law, for having fold an 
Inkhorn mixed with baſe Metal for Sterling. The Court was of Opinion, that the 
felling ſuch Metal, tho? but for a reaſonable Price, was an Offence; and that no ſuch 
Metal ſhould be made. | 1 

In 1 H. H. P. C. 48. it is made a Quere whether a Wife can be guilty of Miſpri Page 56. Nv [21} 
ſion of Treaſon committed by her Huſband. | 

See in Skin. 637, 638, The King and Cowper, Sc. an Information at Common Law Page 60. Ne [22] 
preferred againſt the Defendants, for hiring a Ship to go over to France, during the 
War between England and that Kingdom, with an Intent to aſſiſt the King's Enemies 
in Contempt. Dom. Reg. Sc. The Court held it to be a great Offence at Common 
Law, bordering upon Treaſon ; and the Defendants were fined accordingly. | 
A Man falls from his Horſe againſt a Trunk, whereof he dies, the Horſe is forfeit Page 67. Ne [23] 
2s a Deodand, but not the Trunk, 3 Edw. 3. Fitz. Coron. 341. but ſee a ſtrong Au- ” 
thority in 1 H. H. P. C. 420, 421, that in this Caſe, the Horſe is not forfeited; unleſs 
he throw his Rider. | 

Sir Michael Fofter ſays he, hath nothing to add to what other Writers have ſaid, Page 67. Ne [zz] 

touching Deodands, more than to obſerve; that as this Forfeiture ſeemed to have 
been originally founded rather in the Superſtition of an Age of extreme Ignorance, 

than in the Principles of found Reaſon and true Policy, it hath not of late Years met 
with great Countenance in Weſtminſter-hall. And when Juries have taken upon 
them to uſe a Judgment of Diſcretion, not ſtrictly within their Province, for re- 
ducing the Quantum of the Forfeiture (I wiſh the Temptation to it was taken out 
of their Way) the Court of King's Bench hath refuſed to interpoſe in favour of the 
Crown or Lord of the Franchiſe. Foft. Cr. Law 266. 

The Inquiſition may alfo be before the Commiſſioners of Gaol-Delivery, Oyer and page 67. No [24] 
Terminer, or of the Peace, if omitted by the Coroner; and hence it is, that neither 
theſe Goods, nor the Goods of Felons of themſelves, Felons and other outlawed Per- 
ſons, can be claimed by Preſcription, becauſe there muſt appear a Title to them by 
Matter of Record, before they are forfeited. 1 H. H. P. C. 419. 

Lord Hale is of Opinion, that the laſt Caſe of this Se#. is only Death per Infortu- Page 68. Ne [25] 
num, and that the Opinion of Dalton, c. 92. is not warranted by the Authorities he 1 2 
Cites 1 H. H. P. C. 413, but that if A. had ſtruck B. with a Knife, intending to kill 
2 and miſſing B. had ſtruck and killed himſelf, there he had been felo de ſe. 

Id. | 


But Lord Hale, Vol. 1. p. 416, 417, is of Opinion, that an Inquiſition taken before Page 68. Ne [26] 
the Coroner ſuper viſum corporis, is traverſable. See B. 2. ch. g. ſe#. 52. Sy: : 

1 H. H. P. C. 497, 498, ſeems of the contrary Opinion, and that it is not Fe- Page 70. No [27] 
lony, but only a great Miſpriſion in the Judges of the Common Pleas, in caſe of Ap- 2 F 
peal by Original, or in Juſtices of the Peace, in caſe of Inditment of Treaſon, to give 


Judgment. and award Execution, | | 
5 VoI. I. Z 2 2 If 
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Page 71. Ne fas] If A. not being indicted, but only ſuſpected by B. reſiſts or flies upon B.'s offering t 
arreſt him, and is killed, if no Felony was committed, or B. had no probable Cauſe 
of Suſpicion, this is at leaſt Manſlaughter in B. If a Felony had been committed 
though A. be not guilty, yet B. having Cauſe to ſuſpe& him, may juſtify impriſonino 
him; but Quære, if B. ſhould kill A. in the Purſuit, whether this will excuſe bim 
from Manſlaughter. 1 H. H. P. C. 490. See alſo 2 H. H. P. C. 83, 119. And in caſe 
B. be a Conſtable or Officer, ſee 2 H. H. P. C. 92, 93. If Felony be committed b 
one, and another arreſt him not knowing the Truth, the Law is the ſame as if ke 
knew it, only he does it at his Peril. 2 H. H. P. C. 78 | 
Fage 72. No [29] A Man killing one who attempts to raviſh his Wife or his Daughter, is within the 
Privilege of /e defendendo, if it could not otherwiſe be prevented; but if it might, he 
is guilty of Manſlaughter. 1 H. H. P. C. 485, 486. a 
Page 72. Ne [29] A Woman in Defence of her Chaſtity, may lawfully kill a Perſon, attempting 
| to commit a Rape upon her. The Injury intended can never be repaired or for. 
gotten; and Nature to render the Sex amiable hath implanted in the Female Heart 
a quick ſenſe of Honour. The Pride of Virtue, which kindleth and inflameth at 
every ſuch Inſtance of brutal Luft. Here the Law of Self-defence plainly co- 
incideth with the Dictates of Nature. Foſt. Cr. Law. 274. | | 
Page 74. No [30] If the unlawful Act be only malum probibitum, as by the Stat. 33 H. 8. c. 6. Np 
| Perſon, not having Lands, &c. of the Yearly Value of one bundred Pounds per Annum, 
may keep a Gun, upon Pain of Forfeitnre of ten Prunds; then ſuppoſing a Perſon not 
qualified ſhoots at a Bird, and by Mifchance kills the By-ſtander, by the breaking of 
the Gun or by ſome other Accident, this according to Lord Hale, amounts only to 
Chance-medley. 1 H. H. P. C. 475, 476. | Wy 
Page 74. N*[3!']J Stra. 48 r. One Barton came to Town in a Chaiſe, and before he got out of it, he 
| fired his Piſtols, which by Accident killed a Woman.; and King, C. J. of C. P. ruled 
it to be but Manſlaughter. ; RO = 
Page 78. N*[32] Or by impriſoning a Man fo ſtriatly that he dies; and therefore where any one dies 

g in Gaol, the Coroner ought to be ſent for, to inquire after the Manner of his Death. 1 

4 H. H. P. C. 432. ſee B. 2. Ch. 9. Seb. 2 1. 5 
Page 78. Ne [32 The Inſtances of Oppreſſion which may fall within the Rule of Dureſs of 
| Impriſonment, are as various as a Heart cruelly bent upon Miſchief can invent. 
will mention two which are lately come in Judgment. A Gaoler knowing that 

a Priſoner infected with the Small Pox lodged in a certain Room in the Priſon, 

confined another Priſoner againſt his Will in the ſame Room. The ſecond Pri- 
ſoner who had not had the Diſtemper, of which the Gaoler had notice, caught the 
Diſtemper and died of it. This was very rightly held to. be Murder in the Gaoler. 

Another ſtraitly confined his Priſoner in a low, damp unwholeſome Room, 
without allowing him the common Neceſſaries of Chamber Pot, c. for keeping 
Things ſweet” and clean about him, The Priſoner having been long confined in 
this Manner, contracted an ill Habit of Body, which brought on Diſtempers of 
which he died. This likewiſe was very rightly held to be Murder, in the Pariy 
guilty of this Dureſs. „ | 

Theſe were deliberate Acts of Cruelty, and enormous Violations of the Truſt 
the Law repoſeth in it's Miniſters of Juſtice. Faſt. Cr. Law 322. 

If he does not know the Beaſt uſed to hurt People, he is not to be puniſhed ; but 
if the Beaſt be feræ Nature, he is bound at his Peril to keep him. up ſafe. 1 H. H. P. 
| C. 430, 431, 617. | 1 
Page 79. No [34) By 2 Geo. 2. c. 21. F any Perſon be feloniouſly Stricken, or Poiſoned upon the Sea, or at 
any Place out of England, and dies in. England, or Stricken or Poiſoned in England, and 

dies on ibe Sea, or out of England; in either Caſe an InaitIment found by Furors of the 
County in which ſuch Death, Stroke or Poiſoning, happened reſpectively, ſhall be as effec- 
tual at Law; againſt Principals and Acceſſaries, and all Courts ſhall proceed in the ſame 
Manner, and Offenders have the ſame Trial, &c. (Challenges for the Hundred ex- 
cepted) as if the Stroke, Poiſoning and Death had happened in the County where the In- 
dict ment is found; 

Pepe 80, N* [35] Lord Hale, H. P. C. 433. is of Opinion that the Cauſing an Abortion by giving 
| a Woman a Potion, or ſtriking her, is not Murder nor Manſlaughter, becauſe the 
Child is not yet in rerum natura; nor can it be legally known, whether it were killed 
or not; and he ſays it would not be Homicide, though ſuch Child were born alive 
and baptized, and afterwards-died of the Stroke given the Mother ; for this he cites 

1 Ed 3. 23. b. Fitz. Coron. 146. | ws 
He who gives a Potion to deſtroy the Child, if it kill the Mott.er, is guilty of Mur- 
der, 1 H. H. P. C. 429. 5 | ic 


Page 79. N* [33] 
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If a Bailiff enter by the outer Door happening to be open, he may break open the Page 86. Ne [36] 
inner Door, and killing him in this Caſe would be Murder. i H. H. P. C. 458, 459. 
See how far Officers are juſtiſied in breaking open Doors, and conſequently when the 
Perſons killing them are guilty. of Murder. id. and 2 H. H. P. C. 94. and B. 2. 
Cb. 14. Foſt. 270, 308, 312, 31, 321. | | 
But in 1 H. II. P. C. 54. it is ſaid, this Rule by the Law of England is falſe ; and Page 93. Ne [37] 
therefore if a Perſon being under Neceſſity for want of Victuals or Clothes ſteal ano- 
ther Man's Goods, it 1s Felony. | 
Stat. 4 Geo. 2. c 32. Every Perſon who ſhall ſteal, rip, cut or break with Hitent to Page 93. No [38] 
eal, any Lead, Iron Bar, Iron Gate, Iron Paliſadoe, cr Iron Rail fixed to any Dwelling- 
Houſe or other Building, or fixed in any Garden, Court Tard, Fence, or Outlet belong- 
ing to any Building, ſhall be guilty of Felony, and tranſported for Seven Tears; and every 
Perſon aiding or abetting in ſtealing, ripping, & c. or buying or receiving ſuch Lead, Iron, 
Kc. knowing the ſame to be ſtolen, ſhall be ſubjett to the ſame Puniſhment. 
Stat. 2 Geo. 2. cap. 25. ſect. 3. F any Perſon ſical or take by Robbery any Exchequer page 93. No [49] 
Orders or Tallies, intitling any other Perſon to any Annuity or Share in any Parliamentaty 
Fund, or any Exchequer Bills, Bank Notes, South-Sea Bonds, Eaſt-India Bonds, Divi- 
dend Warrants of the Bank, South-Sea Company, Eaſt-India Company, or any other Coni- 
pany, Bills of Exchange, Navy Bills or Debenturs, Goldſmiths Notes for Payment of Mo- 
ney, or other Bonds or Warrants, Bills or Promiſſory Notes for the Payment of Money be- 
ing the Property of any other Perſon, notwithſtanding any of the ſaid Particulars are term- 
ed in Law a Choſe in Action, it ſhall be deemed Felony of the ſame Nature, and with or 
without Benefit of Clergy, as if the Offender had ſtolen, &c. any other Goods of like Value 
with the Money due on ſuch Orders, &c. 
Sect. 5. No Attainder for any Offence hereby made Felony ſhall work Corruption of Blood, 
Loſs of Dower, or Diſberiſon of Heirs, | 
Sea. 6. This Af ſhall continue for five Years. 
Revived and made perpetual, 9 Geo. 2. cap. 18. ſe. 1. 


Takers of Hawks Eggs are not guilty of Larceny, but are puniſhable by Fine and Page 94. Ne [40] 
Impriſonment upon the Stat. 11 H. 7. c. 17. and 31 H. 8. c. 12. 1 H. H. P. C. 511. | 
Stat. 7 Geo. 2. c. 21. ſect. 1. If any Perſon ſhall, with any offenſive Weapon aſſault, Page 96. Ne [41] 
er ſhall by Menaces or in a violent Manner, demand any Money, Goods or Chattels, from 
any Perſon, with an intent to rob ſuch Perſon, every ſuch Offender ſhall be guilty of Felony, 
and tranſported for Seven Years. | 
Sect. 2. And if ſuch Felon ſhall break Gaol, or eſcape, or return from Tranſportation 
10 Great Britain or Ireland, before the Expiration of the ſaid Term, he ſhall ſuffer as a 
Felon, without Benefit of Clergy. | | 
But Quære whether the taking the Purſe or Hat, Sc. in the Preſence or before the Page 96. No [42] 
Face of the Perſon robbed, be neceſſary to make the Offence Robbery, as in the Caſe 
put by Hale, H. P. C. p. 533. from Dalton; if B. flying from the Thief lets fall his 
Hat, and the Thief take it and carry it away ? If ſuch Preſence be neceſſary, it ſeems 
very eaſy to elude the Law. = 
A taking in the Preſence, is a taking from the Perſon and Felony, but in ſpe- page 96. wo mu 
cial Verdicts it muſt be expreſsly found, that the Party robbed was preſent at the 
taking up. 2 Stra. 1015. Com. Rep. 478. pl. 210, Cunningb. Rep. 165. See Fot. 
Cr. Law 128. | | 
But if Words of Menace be not uſed till after a clandeſtine Taking, it is only Lat- Page 97. Ne [43] 
ceny, as in the Caſe of Harman and Halfpenny, in 1 H. H. P. C. 534, 535. where 
Halpenny going up a Bank to open a Gap, Harman ſlipt his Hand into his Pocket and 
took his Purſe, and upon Halfpenny's ſeeing it in Harman's Hand arid demanding it 
again, Herman threatened him, if he ſpoke of it, and went of with the Purſe. This 
was ruled only Stealth, and the Offender had his Clergy. 3 
But ir ſhould ſeem, that this was a private Stealing * the Perſon of another, and Page 97. No [44] 
therefore if above the Value of 12 d. would have been ouſted of Clergy by 8 Zliz. c. 
4. if the Indictment had been laid purſuant to that Statute. | 
See 8 Geo. 2. c. 16. 22 Geo. 2. c. 24. when a Hundred is liable to anſwer Damages 
for a Robbery, and how to proceed againſt the Hundred. 
By 8 Geo. 2. c. 16. ſect. 9. Ten Pounds Reward are given for apprebending a Robber 
Jo as to indemnify the Hundred. | | | 1 
In 2 H. H P. C. 14, 15, it is ſaid that the Court of King's Bench had certainly a page 98. N* [45] 
concurrent Juriſdiction with the Admiralty, in Caſes of Felonies done upon the Nar- 
row Seas or Coaſts, though it were High Sea, becauſe within the King's Realm of 
England. But that this Juriſdiction of the Common Law Courts, was ane 
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by a ſpecial Order of the King and Council, 35 Ed. 3. And that ſince the 38 Ea 3. 
it does not appear that the Courts of Common Law took Cogniſance of Crimes com. 
mitted upon the High Seas. See 2 Stra. 1097. Andr. 231. 
Page 101. Ne 46] Stat. 8 Geo. 1. C. 24. ſect. 1. If any Commander of a Ship or other Perſon ſhall am 
wiſe trade with any Pirate, or ſhall furniſh any Pirate with Ammunition or Stores, or ft 
out any Ship with ſuch Deſign, or confederate or correſpond with any Pirate, knowing him 10 
be ſuch , every ſuch Offender Hall be adjudged guilty of Piracy, and ſhall be tried according 
0 the Statute of 28 H. 8. c. 15, and the 11 H 12 W. 3. c. 7. made perpetual by the 
6 Geo. 1. c. 19. and being convicted fhall ſuffer as a Pirate. And Perſons belonging 5 
any Ship, who ſhall upon meeting any Merchant Ship upon the High Seas, forcibly board 
ſuch Ship, and though they do not carry off ſuch Ship, tall throw overboard or deſtrey 
any Part of ber Goods, ſhall be puniſhed as Pirates. | | | 
Sect. 2. Every Ship fitted out with Defign 10 trade with or ſupply any Pirate, and 
all the Goods put on board ſuch Ship, ſhall be ipſo facto forfeited ; one Moiety to the 
King, and the other lo the Informer, to be recovered in the Hiph Court of Admiralty. 
Set. 3. All Perſons declared Acceſſaries by the 11 & 12 W. 3. are bereby declared prin. 
cipal Offenders. | | 8 
Sect. 4. Offenders convicted on this Act fhall be excluded from the Benefit of Clergy. 
This Act is made perpetual by 2 Geo. 2. c. 28. ſe. 7. 
Page 101. No [45] By Stat. 18 Geo. 2. c. 30. Perſons committing Hoſtilities, or aiding Enemies at Sea, 
may be tried as Pirates. | 
By 32 Geo. 2. c. 25. Piracies and Robberies by Crews of private Ships of War are 
revented. 
Page 102. No [4 705 The Word Ne#anter is to be applied to all that follows, viz. fregit & intravit; fo 
that if the Breaking were in the Day- time, and the Entry by Night, or vice ver /a, this 
will not be Burglary. But if the Breaking be one Night, with an Intent to enter and 
commit Felony another Night, which is done accordingly, this ſeems to be Burglary 
ö according to 1 H. H. P. C. 551. 5 | 
Poge 102. Ne [49], Sir Matthew Hale, H. P. C. 552. ſays, that in an Arraignment for Burglary be- 
fore him, he was doubtful whether creeping down a Chimney were Burglary, till it 
appeared that ſome Bricks had been thereby looſened and thrown down into the 
Room. : | 
Page 103. Ne [50] But if he ſhoot without the Houſe, and the Bullet comes in, this ſeems to be no 
| Entry to make Burglary. Quere1 H. H. P. C. 555. | ” : 
Page 103. Ne [41] In 1 H. H. P. C. 553. it is ſaid to be Burglary in both. 
Page 104. N*[52] But if one break open a Study or Counting-Houſe, or Shop within the Houſe, 
5 this is Burglary, though none uſually lodge in the Study; and the ſame Law ſeems to 
be, if one break open a Cupboard or Counter fixed to the Houſe, Quære 1 H. H. P. C. 
555. but not a Cheſt, becauſe it is no Part of the Houſe, ibid. 554. but it is Felony 
without Benefit of Clergy by Statutes. See B. 2. Ch. 33. of Clergy, ſeck. 64. 
Page 108. Ne [53] By Stat. 10 Geo. 3. c. 48. Every Perſon who ſhall buy or receive any ſtolen Jewels, 
Plate, or Watches, knowing the ſame to have been ſtolen, ſhall, in all caſes where ſuch 
Jewels, Sc. ſhall have been feloniouſly ſtolen, accompanied with a Burglary adh ually com- 
mitted in ſtealing the ſame, be triable as well before Conviftion of the principal Felon 
#n ſuch Felony or Burglary, whether he ſhall be in or out of Cuſtody, or after his Con- 
vithon ; ſuch Buyers or Receivers liable to be tranſported for Fourteen Years, 
Page 108, No f53) A Woman being a Man's Concubine is no Exception at this Day. 1 H. H. P. C. 
628. And the Opinion of Mr. Finch, cited by Dalton, and by Stamford from Britton, 
that it can be no Rape if the Woman conceive, ſeems to be no Law. 1 H. H. P. C. 
31. | 
Page 111. Ne [54] The Divorce intended is certainly not à vincuto Matrimonii, for then without the Aid 
of a Proviſo either Party might freely marry ; but it muſt be intended of a Divorce 9 
Menſa & Tboro. The Doubt in Cro. Car. 461. is whether a Divorce cauſa ſævitiæ 
was within this Exception, becauſe it ſeemed rather to be a proviſional Separation for 
= Wife's Safety and Maintenance, than a Divorce; but it was never relolved, 1 U. 
1. P. C. 694. _ | 
Page 113. No [55) „ TWO People put in Bail in feigned Names, and becauſe there were no ſuch Perſons 
they could not be proſecuted for perſonating Bail upon the Statutes; ſo the Court or- 
dered them and the Attorney to be ſet in the Pillory, which was done accordingly. 
Anon. Stra. 384. | 
Page 114. No [56] Bail taken before a Judge is not Bail within this Statute till it be filed of Record ; 
and if it be not filed, the acknowledging thereof in another's Name, makes not Felony, 
but a Miſdemea nor only. 1 H. H. P. C. 696. 
Page 114. Ne [57] By 14 Geo. 2. c. 6. * 15 Geo. 2. c. 34. Stealing one or more Sheep, Bulls, ns 
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Oxen, Steers, Bullocks, Heifers, Calves, or Lambs (and no other Cattle whatſoever) or 


Part of them, is Felony without Clergy. 


"a the Act which has been annually paſt of late Years, intituled, In A# for puniſh- Page 115. No [58] 
ine Mutining and Deſertion, and for the better Payment of the Army and their Quarters. 


By which Soldiers for the Offences of Mutiny and Deſertion, c. are ſubjected to Mi- 
litary Law, and the Judgment of a Court Martial. And by which the King is im- 
owered to make Articles of War. 
And by 12 Anne, ſtat. 2. c. 18. ſecs. 5. made perpetual by 4 Geo. I. c. 12. it is Page 118. Ne [59] 
enacted, That if any Perſon ſhall make, or be aſſiſting in making any Hole in a Ship, or 
ſhall ſteal any Pump belonging to any Ship in Diſtreſs, or ſhall be aiding or abetting to ſuch 
ſtealing, or ſhall wilfully do any Thing tending to the immediate Loſs or Deſtrudtion of ſuch 
Ship, ſuch Perſon ſhall be guilty of Felony without Benefit of Clergy. 
Star. 11 Geo. 1. c. 29. ſect. 6. If any Owner of, Captain, Maſter, Officer or Mariner, Page 118. Ne [60] 
belonging to any Ship, ſhall wilfully caſt away, burn, or otherwiſe Deftrey the Ship of which 
he is Owner, or to which he belongs, or procure the ſame to be done, with Intent to preju- 
dice any Perſon that hath or ſhall underwrite any Policy of Inſurance thereon, or any Mer- 
chant ſhall load Goods thereon, or any Owner of ſuch Ship, the Perſon ſo offending ſhall 
ſuffer as a Felon without Benefit of Clergy. Fo 
By 4 Geo. I. c. 11. ſect. 6. Perſons impriſoned for exporting Wool, &c. refuſing to Page 119. No [61] 
plead, Fudgment ſhall be entered againſt them by Default; and if they pay not the Sum re- 
covered againſt them, within three Months after Fudgment, they ſhall be tranſported as 
Felons ; and if they return to Great Britain or Ireland Before the Expiration of Seven Years, 
they ſhall ſuffer as Felons without Benefit of Clergy. 
By 12 Geo. 2. c. 21. ſect. 26. I is Felony and Tranſportation for Seven Years to oppoſe Page 119. No [62] 
Officers ſeizing Woot, &c. | 
By ſect. 29 of ſame Statute, I ig 5001. Penalty to inſure or procure Wool to be landed 


in foreign Parts. 
By 26 Geo. 2. c. 11. Permiſſion is given to export Wool, &c. from any Part of Ireland 


to any Part of England 
By 6 Geo. 2. c. 37. ſect. 7, which by 10 Geo. 2. c. 32. ſect. 4. is incorporated with Page 121. Ne [63] 
9 Geo. 2. c. 22, and which is made perpetual by 31 Geo. 2. c. 32. ſect. 2. I any 
Perſon ſhall unlawfully and maliciouſly break down or out down the Bank of any River, or 
any Sea Bank, whereby any Lands ſhall be overflowed or Damaged ; he ſhall be guilty of 
Felony without Benefit of Clergy, and the Hundred ſhall be anſwerable for Damages not ex- 


ceeding 200 l. | 
This Act of the 13 and 14 Car. 2. c. 22. and the Clauſe in the 18 Car. 2. c. 3. ſect. Page 122. No [64] 
2. taking away the Benefit of Clergy from great and notorious Thieves and Spoil- 
takers in the Counties of Northumberland and Cumberland, as alſo the Clauſes in the 29 
& 30 Car. 2. c. 2. ſe. 2 and 3. empowering the Juſtices of Peace for the ſaid Coun- 
ties reſpectively, to take Security from the Perſons by them employed, for the Preſer- 
vation of the ſaid Counties from Theft and Rapine, &c. are revived and made per- 
petual by 31 Geo. 2. c. 42. 
By the 5 Geo. 2. c. 30. ſect. 1. continued by 3 1 Geo. 2. c. 35. ect. 3. until September page 123. Ne [65] 
1764, and from thence to the End of the Next Seſſions of Parliament, the Time limi- 
ted for Bankrupts to ſurrender themſelves is forty two Days, which by ſe. 3. of the 
ſald Stat. may be enlarged by the Chancellor, Lord Keeper, &c. to any Time not 
exceeding fifty Days, to be computed from the End of the ſaid forty-two Days; ſo 
as luch Order for enlarging the Time be made ar leaſt ſix Days before the Time ſuch 
Bankrupts were to ſurrender themſelves. And the Bankrupt not ſurrendering himſelf, 
and retuling to make Diſcovery, or imbeziling, Fc. is to be adjudged a Felon without 
Benefit of Clergy. See Green's Spirit of the Bankrupt Laws, P. 197, &c. 
Theſe Clauſes making it Felony without Benefit of Clergy, to forge Exchequer Bills, Page 124. Ne [66] 
Stamps, Lottery Tickets or Orders, as alſo Annuity Orders, are uſually repeated or 
referred to in all Acts of Parliament directing the iſſuing Exchequer-Bills, Sc. See the 
9 Geo. 1. c. 12. ſed. 4. relating to Annuity Orders made in purſuance of that Act, 


and the Acts therein mentioned. 
Stat. 6 Geo. 1. c. 11. ſect. 30. Fany Perſon ſhall forge, counterfeit or alter any Re- Page 124. N [67] 


cept, (of- the South-Sea Company) Warrant, or Endorſement or Writing thereupon or 
herein, or ſhall tender ſuch forged, &c. Receipt, &c. knowing the ſame to be forged, to 
the aid Company, or to any of their Officers, or ſhall offer to diſpoſe of the ſame, knowiug 
the ſame to be forged, and with Intent to defraud the ſaid Company, or any other Perſon ; 
fuch Offender ſhall be adjudged a Felon without Benefit of Clergy. 
Stat. 6 Geo. 1, c. 18. ſect. 13. If any Perſon ſhall forge or counterfeit the Common Seal, Page 124. Ne [68] 
ef either of the Corporations for Aſſurance, or ſhall forge, counterfeit or alter any Policy, 
Vol. I. 4A TD ; Bill, 
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Bill, Bond or Obligation, under the Common Seal of either the ſame Cerporations, or att 
offer to diſpoſe of or pay away any ſuch forged Policy, Bill, &c. knowing the ſame 10 le 
ſuch, or ſhall demand the Money therein contained, or pretended to be due thereon, or any 
Part thereof, from ſuch Corporation or their Officers, with Intent to defraud, &c. every 
ſuch Offender ſhall be guilty of Felony, without Benefit of Clergy. | 
Page 124. Ne [69] Stat. 8 Geo. 1. c. 22. ſect. 1. If any Perſon ſhall forge or counterfeit, or procure 10 3. 
forged, or knowingly and wilfully alt er affiſt in the Forging any Letter of Attorney, or 
other Authority to transfer, aſſign, &c. any Share, or Par! of ſuch Share of and in tho 
capital Stocks of Bodies corporate eſtabliſhed by Act of Parliament, or to receive Annuities or 
Dividends, or ſhall forge the Name of any Proprietor, or of any Perſon intitled to any 
Annuity or Dividend, or to any ſuch pretended Letter of Attorney, or ſhall fraudulently de- 
mand any Share in Stock transferred, or ſuch Annuity, Dividend or Part thereof, to be re. 
ceived by Virtne of ſuch forged Letter of Attorney, or ſhall falſely perſonate any Proprietir 
of the ſaid Shares, Annuities and Dividends, and thereby transfer, or endeavour to transfer 
the Stock, or receive the Money of ſuch Proprietor, every ſuch Offender ſhall be adjudged 
guilty of Felony, without Benefit of Clergy. | 
Page 124. No [yo] Stat. 12 Geo. 1. c. 32. ſect. 9. If any Perſon ſhall forge, or procure to be forged, or 
aſſiſt in forging the Name or Hand of the Accountant General of the Court of Chancery, 
the Regiſter, the Clerk of the Report-Office, or any of the Caſhiers of the Bank of England, 
to any Certificate, Report, &c. in order to the Receiving any of the Money or Effects of the 
Suitors of the Court of Chancery, or ſhall forge any Certificate, Report, &c. mad: by ſuch 
Accountant-General, or any Bond under the Seal of the Eaſt-India Company, or any Indirſ. 
ment or Aſſignment thereon, or on any Bond under the Seal of the South-Sea Company, ur 
| ſhall utter or publiſh any ſuch, knowing the ſame to be forged, with an Intent to defraud, 
&c. every ſuch Offender ſhall be guilty of Felony without Benefit of Clergy. . 
Page 124. Ne [751] By 32 Geo. 2. c. 14 fect. 9. Forging the Mark or Hand of the Receiver of Pojl-fines 
is Felony without Benefit of Clergy, - | 5 
Page 124. Ne [72] Stat, 1 Geo. 1. ſtat. 2. & 48. If any Perſon ſhall maliciouſiy ſet on Fire, or Burn any 
Wood, Underwood, or Copice, or any Part thereof, fuch Perſon ſhall ſuffer as a Felon. 
By 6 Geo. 1. c. 16. The above AT is explained and amended. 
Page 124. N*[73] Stat. 4 Geo. f. c. 11. ſect. 4. Where any Perſon taketh Money or Reward, under Pre. 
tence of helping any Perſon to ſtolen Goods, he ſhall, (unleſs he apprehends the Felon, and 
cauſes him to be brought to Trial, and gives Evidence againſt him) be guilty of Felony, and 
ſuffer the Penalties according to the Nature of the Felony committed in ſtealing ſuch Goods, 
OY as if he had ftolen them himſelf. | 
Page 124. Ne [73] By Stat. 8 Geo. 3. c. 15. Where any Offender ſhall hereafter be convicted of any Crime, 
For which he is by Law excluded Clergy, and the Fudge ſhall grant a Reprieve for ſlaying 
Execution, and recommend ſuch Offender for Mercy, which if granted upon Condition of 
Tranſportation, and the ſame be ſignified by a Secretary of State to the Fudge, be may order 
immediate Tranſportation, as if Intention of Mercy bad been fignified to him durin g Con- 
tinuance of Aſſizes, where Offender was condemned. | 
For other Matters in this Statute, as alſo in 6 Geo. 1. c. 23. relating to the Tranſ- 


portation of Felons, ſee B. 2. Ch. 33. ſect. 135, 136, &c. 
By 6 Geo. c. 23. ſect. 9. Forty Pounds Reward for the Conviction of au Offender 
againſt this Att. | | 

Page 124. Ne [74] Stat. 6 Geo. I. c. 21. ſect. 34. If Officers of the Cuſtoms be forcibly hindred, beaten 
or wounded in the due Execution of their Office, by Perſons tumultuouſly aſſembled, and armed 
with Clubs or other Weapons, to the Number of Eight or more, all Perſons ſo hindering, 
beating, &c. with their Aſſiſtants, being convifted thereof, ſhall be tranſported for a Term 
not exceeding Seven Years, according to the Manner ſet forth in 4 Geo, 1. c. 11. and C,. 
fenders returning to Great Britain or Ireland before the Expiration of their Term, full 
ſuffer as Felons without Benefit of Clergy. 

Page 124. Ne [75] By 19 Geo. 2. c. 34. Armed Perſons to the Number of Three, aſſembled to offi in the 
illegal exporting or running of Goods, &c. or appearing in Diſguiſe with ſuch Goods, or 
who ſhall refiſt, &c. Officers in the Execution of their Duty, are guilty of Felony without 
Clergy. | | 

Srl 2. Not ſurrendering purſuant to the Att, io ſiand convicted of Felony, and to ſj 

as ſuch without Clergy. 
Sect. 3. To harbour, &c. Offender after Time appointed for ſurrendering, is Telony aud 

Tranſportation for Seven Years, and returning excluded Clergy. 

Sekt. 5. Atlainder on this Ali not to work Corruption of Blood,” Loſs of Dower, or fat. 

eiture. 5 
a By 32 Geo. 2. c. 18. The above Ad is continued to 29 September 1764. : 
See 32 Geo. 2. c. 17. For obviating a Doubt with Reſpelt to the ſummoning Feri in 
for Offences againſt, or For feitures incurred by the Laws of Exciſe, 


Stat. 6. 
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Perſon in the pablick Streets or Highways, with Intent to tear, ſpoil, cut, burn or de- 

5 and ſpall tear, ſpoil, &c. the Cloaths of ſuch Perſons, ſuch Offender ſhall be guilty 
of Felony 3 and the Gourt, before whom he ſhall be tried, ſhall have Power to tranſport 
him for Seven Tears. | 


lingly) with any foreign Goods landed from any Ship without due Entry and Payment of 
Duties, in their Cuſtody, from any of the Coaſts of this Kingdom, or within the Space of 
twenty Miles of any of the ſaid Coaſts, and ſhall be more than five Perſons in Company, or 
ſhall carry any offenſive Arms, or wear any Mask or other Diſguiſe, when paſſing with 
ſuch Goods, or ſhall forcibly hinder or reſiſt any of the Officers of the Cuſtoms or Exciſe, 

in the Seizing any Sort of run Goods, ſhall be deemed and taken to be Runners of Foreign 
Goods within the Meaning of this Aft; and being convifted ſhall be adjudged Felons, 
and tranſported for Seven Tears; and ſuch Offender, returning to Great Britain or 
Ireland before the Expiration of the ſaid Term, ſhall be guilty of Felony without Benefit 

of Clergy. | 
oor by 33 Geo. 2. c. 16. ſefF. 2, is continued to the 29th of September 1767, 
or | 

By Stat. 9. Geo. c. 22. (commonly called the Black Act) which is required to be page 124. No 
read at every Seſſions and Leet; and by the 6 G. 2. c. 37, and the 10 G. 2. c. 32. perpe- 
tuated by 31 G. 2. c. 42. and alſo by the 27 G. 2. c. 15. i is enacted as followeth : 

If any Perſon or Perſons, being armed with Swords, Fire- Arms or other offenſive Wea- 
pons, and having his or their Faces blacked, or being otherwiſe diſguiſed, ſhall (1) ap- 
pear in any Foreſt, Chaſe, Park, Paddock, or Grounas incloſed with any Wall, Pale, or other 
Fence, wherein any Deer have been or ſhall be uſually kept, or (2) in any Warren or Place 
where Hares or Conies have been or ſhall be uſually kept, or (3) in any high Road, open 
Heath, Common or Down; or (4) ſhall unlawfully and wilfully hunt, wound, kill, de- 
ftroy, or ſteal any red or fallow Deer; or (5) unlawfully rob any Warren or place where 
Conies or Hares are uſually kept; or (6) [hall unlawfully ſteal or take away any Fiſh out 
of any River or Pond: : 

Or if any Perſon or Perſons (that is whether armed and diſguiſed or not) Hal (7) 
_ unlawfully and wilfully bunt, wonnd, kill, deſtroy or ſteal any red or fallow Deer, fed or 
kept in any places in any of the King's Foreſts or Chaſes, which are or ſhall be incloſed 
with Pales, Rails or other Fences, or in any Park, Paddock, or Ground incloſed, where 
Deer have been or ſhall be uſually kept ; or (8) ſhall unlawfully and maliciouſly break 
down the Head or mound of any Fiſh Pond, whereby the Fiſh ſhall be loſt or deſtroyed ; 
or (9) ſhall unlawfully and maliciouſly kill, maim or wound any Cattle; or (10) cut down 
or otherwiſe deſtroy any Trees planted in any Avenue or growing in any Garden, Orchard or 
Plantation for Ornament, ſhelter or profit ; or (11) ſhall ſet Fire to any Houſe, Barn or 
Outhouſe, or to any Hovel, Cock, Mow or Stack of Corn, Straw, Hay or Wood; or 
(12) ſhall wilfully and maliciouſly ſhoot at any Perſon in any Dwelling-houſe or other. 
Place; or (13) ſhall knowingly ſend any Letter withont any Name ſubſcribed thereto, or 
ſigned with a fickitious Name demanding Money, Veniſon or other valuable Thing ; (or 
threatening to kill or murder any of his Majeſty's Subjefts, or to burn their Houſes, Out- 
houſes, Barns, Stacks of Corn or Grain, Hay or Straw, 22 Geo. 2. c. 15.) or (14) Hall 
forcibly reſcue any Perſon being lawfully in Cuſtody of any Officer or other Perſon, for any 
the ſaid Offences, or (15) ſhall by Gift or Promiſe of Money, or other Reward, procure 
any of his Majeſty's Subjects to join him or them, in any ſuch unlawful Ad; or (16) ſhall 
unlawfully and maliciouſiy break down or cut down the Bank of any River, or any Sea, 
Bank, whereby any Lands ſhall be overflowed or damaged, or (17) ſhall unlawfully and 
maliciouſiy cut any Hop-binds growing on Poles in any Plantation of Hops; or (18) ſhall 
wilfully and maliciouſiy ſet on Fire, or cauſe to be ſet on Fire any Mine, Pit, or Delph 
of Coal, or Cannel Coal: | | 

Every Perſon ſo offending being thereof lawfully conuiFed (in any County in England) 
ſhall be adjudged guilty of Felony, and ſhall ſuffer Death as in Caſes of Felony without 
Benefit of Clergy ; but not to work Corruption of Blood, nor Forfeiture of Lands or Goods. 

I have added the Words above (whether armed and diſguiſed or not) to obviate an 
Error, as I take it, which runs through moſt of the Books in a very material part of 
Statute. ' They do ſuppoſe that a Perſon muſt be armed and diſguiſed to commit any cf 
the Offences abovementioned, even the ſending of a threatning Letter, or perſuading an- 
other to be an Accomplice, whereas it ſeemeth ſomewhat clear, that to be armed and dif- 
guiſed is only neceſſary to conſtitute any of the ſix firſt Offences ; and that any Perſon what- 
I | ſoever 


Stat. 6 Be. t. C. 23. ſet. 11. If any Perſon ſhall wilfully and malicionſly aſſault any Page 124. Ne f96] 


Stat. 8 Geo. 1. c. 18. ſect. 6. All Per ſons who ſhall be found paſſing ( knowingly and wil. Page 124. No [57] 
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ſot ver may be guilty of any of the other following Offences, whether armed and diſguiſed 
or not. Burn's Juſt. 8 vo. Edit. 1769. P. 213, 

Page 124. Ne [79] Stat. 9 Geo. 1. c. 28. ſect. 1. Fam Perſon ſhall, within the Place commonly called 
the Mint, or the pretended Limits thereof, wilfully obſtruf the ſerving or executing of any 
Writ, Warrant or legal Proceſs whatſoever, or ſhall aſſault or abuſe any Perſon ſerving 
ſuch Writ, &c. whereby ſuch Per ſon ſhall receive Bodily Hurt; 

Sect. 2. Or ſhall oppoſe any Officer of Fuſtice or any Perſon aiding ſuch Officer, in 
the Execution of any Writ, &c. or ſhall make Reſcous of any Priſoner taken upon ſuch 
Writ, 8c. or ſhall knowingly conceal any Priſoner ſo taken, or any Perſon who reſcued 
ſuch Priſoner, or ſhall be any Ways aiding in reſiſting ſuch Officer, or in reſcuing ſuch 
Priſoner, or ſhall exerciſe any unlawful Juriſdidtion, or execute or join in executing any 
pretended Rule for ſupporting any pretended Privilege within the ſaid Place or Limits 
thereof, or for oppoſing the due Execution of legal Proceſs ; ſuch Offender ſhall be guilty | 
of Felony, and tranſported as other Felons. | | 

Sect. 3. And if any Perſon wearing any Vizard, Mast, or being otherwiſe diſpuiſed, 
ſhall within the ſaid Mint, or pretended Limits thereof, join in, aid or abet any Riot or 
Tumult there, or ſhall in any ſuch Diſguiſe oppoſe the Execution of any legal Proceſs, 
or aſſault and abuſe any Perſon ſerving ſuch Proceſs ; ſuch Offender ſhall be guilly of Fe- 
lony without Benefit of Clergy, And all Perſons aiding, abetting or concealing ſuch diſ 
guiſed Perſon, ſhall be gailty of Felony and tranſported, 

Sect. 14. If any Perſon ſo reſiding, or pretending to refide in the ſaid Mint, ſhall per. 
jure himſelf in any of the Matters in this Ad mentioned, he ſhall be guilty of Felony without 


Benefit of Clergy. 
Page 124; Ne [80] Stat. 12 Geo. 1. c. 34. ſect. 6. If any Perſon ſhall aſſault or abuſe any Maſter Wool. 
comber or Maſter Weaver, or other Perſon concerned in the Woollen Manufacture, where- 
by ſuch Maſter, &c. fhall receive any bodily Hurt, for not complying with the illegal By- 
Laws, Ordinances, &c. in the Statute mentioned; or if any Perſon fhall knowingly ſend 
any Writing or Meſſage, threatening Harm to ſuch Maſter Woolcomber, &c. or to deſtroy, 
&c. any of their Houſes, Trees or Cattle, for not complying with the Demands or Preten- 
ces of their Workmen, or for not complying with ſuch illegal By-Laws ; every ſuch Offen- 
der ſhall be guilty of Felony and tranſported. 1 
Sect. 7. If any Perſon ſhall break into any Houſe or Shop, with Intent to cut or de- 
 firoy any Serge, or other Woollen Goods, in the Loom, or any Tools employed in the Ma- 
king thereof, or ſhall wilfully and maliciouſly deſtroy any ſuch Serges, &c. in the Loom or on 
the Rack, or deſtroy any Rack, on which ſuch Serges, &c. are dried; or ſhall deſtroy any 
Tools uſed in the Making ſuch Serges, &c. without the Conſent of the Owner ; every ſuch 


Offender ſhall be guilty of Felony without Benefit of Clergy. . 
Sect. 8. The like Penalties to be extended to Combers of Kerſey and Wool, to Frame- 


work-&nitters and Weavers, and to Makers of Stockings. 
Page 124. No [gi] Stat. 12 Geo. 1. c. 36. ſect. 3. Perſons wilfully and maliciouſly burning, blowing up, 
= pulling down, or deſtroying the Bridge from Fulham to Putney, or any Part thereof, or 
| = attempting ſo to do, or without Authority taking away any Works thereto Belonging, or 
procuring the ſame to be done, whereby the ſaid Works may be damaged; ſuch Offenders 
ſhall be adjudged Felons without Benefit of Clergy. : 

Stat. 1 Geo. 2. Seſſ. 2. c. 19. ſect. 1, If any Perſon ſhall break down any Turnpike, 
&c. he (hall be ſent to Gaol or to the Houſe of Correction for three Months, and be whipt 


publickly. | 
Sect. 2. And convifled of a ſecond Offence ſhall be adjudged a Felon and tranſported for 


ſeven Years. | | 
5 Gee. 2. c. 33. further enacts, That any Perſon maliciaufly deſtroying any Turnfike, 
&c. Hall for the firſt Offence be guilty of Felony and tranſported for ſeven Years, and re- 
turning from Tranſpertation before the Expiration of the ſaid Term, ſpall be guilty of Felony 
without Benefit of Clergy. The above Act of 5 Geo. 2. c. 33. is made perpetual by 

27 Geo, 2. c. 16. continued by 8 Geo. 2. c. 20. for five Years. 
Stat. 4 Geo. 2. c. 18. ſect. 1. If any Perſon ſhall within Great Britain or Ireland, or 
Page 124. Ne. [83] 4% other of his Majeſty's Dominions, or without, falſely make, forge, or counterfeit, or 
cauſe to be falſely made, &c. or knowingly alſiſt in falſe making, &c. any Paſs for any 
Ship, commonly called a Mediterranean Paſs, or ſpall counterfeit the Seal of the Admiraliy 
Ofjice, or the Hand of the Lord High Admiral, or of any Commiſſioner for executing the 
Office of Lord High Admiral, to any ſuch Paſs ; or ſhall alter or eraſe any true Paſs iſſued 
by the Lord Admiral or Commiſſioners, &c. or ſhall utter and publiſh as true any ſuch falſe, 
Forged, &c. Paſs, knowing the ſame to be ſuch ; every ſuch Offender ſhall ſuffer as a Felon 


without Benefit of Clergy. 
Sect. 2. 


Page 124. No [82] 
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Set. 2. Such Offences committed any where out of the Realm may be tried in any County 
of Great Britain. yy | SS 

Stat. 6 Geo. 2. c. 37. lect. 5. F any Perſon ſhall malicioufly break or cut down the Page 124 N84] 
Bank of any River, or any Sea Bank, whereby any Lands ſhall be overflowed or damaged, 
every Perſon ſo offending ſhall be guilty of Felony without Benefit of Clergy. 

Sect. 6. If any Perſon ſhall malicioufly cut any Hop binds growing on Poles in any 
Plantation of Hops; every Perſon jo offending ſball be guilty of Felony without Benefit 

lergy. DS. * 

7597 5 Geo. 2. c. 32. Theſe Clauſes are made perpetual by 31 Geo. 2. c. 42. ſect. 3, 4. 

Stat. 8. Geo. 2 c. 20. Any Perſon who fhail malicioufly deſtroy any Turnpike-Gate, Page 124. No [85] 
Poſt, Rail, Mall, Chain or other Fence ſet up, or to be ſet up, to prevent Paſſengers from 
paſſing by without paying Toll, directed to be paid by Att of Parliament, or any Lock, 
Sluice, Floedgate, or other Works erected on any Navigable River by Authority of Parlia- 
nent; or (hall forcibly reſcue any Perſon lawfully in Cuſtody for ſuch Offence , ſuch Offender 


ol 


ſhall be guilty of Felony without Benefit of Clergy, 
Attainder on this Act not to work Corruption of Blood, Loſs of Dower, or For- 


feiture. | | 
This Statute is made perpetual by 27 Geb. 2. c. 16. — 


Stat. 9 Geo. 2. c. 29. fect. 5. Any Perſon wilfully and maliciouſly deſtroying the Bridge page 124. N® | 86] 
to be built from Weſtminſter to the oppoſite Shore, or any Part thereof, or attempting ſo to 
do, or, without Authority from the Commiſſioners, removing or taking away any Works 
thereto belonging, whereby the ſaid Bridge may be damaged, or in any wiſe directing or pro, 
turing the ſame to be done, ſhall ſuffer as a Felon without Benefit of Clergy. 
Stat. 9 Geo. 2. c. 35. fect. 1. All Perſons having incurred any Penalty by the Clande- Page 124. No [87] 
fine running of Goeds, &c. before the 27th of April 1736, or for reſiting, beating, &c. 
any Officer in the due Execution of his Duty, ſhall be indemnified, &c. 
Sect. 7. Provided that if any Perſon, who hath been guilty of any Offence before mention - 
ed, for which he is liable to be tranſported as a Felon, ſhall take the Benefit of this At, 
and ſhall afterwards be guilty of the like Offence, then every ſuch Perſon being convicted of 
the ſaid Offence hereafter to be committed, and upon Proof made that ſuch Perſon had com- 
mitted any of the ſame Offences before the making of this Act, and had taken the Beneht 
thereof for his Diſcharge, ſhall be guilty of Felony without Benefit of Clergy. 
Sect. 10. All Perſons (to the \ umber of Three or more, armed with Ire Arms or other 
offenſive Arms) upon Convittion of their being aſſembled and armed, in order to be aſſiſting 
in the Clandeſtine running of prohibited or uncuſtomed Goods, ſhall be adjudged guilty of 
Felony, and tranſported for ſeven Tears; and if ſuch Offenders return into Great Britain 
or Ireland before the Expiration of the ſaid Term, they ſball ſuffer as Felons without Bene- 
fit of Clergy. | 
Sect. 13. All Perſons who, to the Number of Two or more in Company, ſhall be found 
paſſmg within frve Miles from the Sea Coaſt, or from any Navigable River, with any 
Horſe, Cart, or Carriage, wher:on there ſhall be laden more than fix Pounds of Tea, or 
Brandy or other Spirits exceeding the Quantity of frve Gallons, not having paid the Duties by 
Law charged thereon, and not having a Permit for the ſame, or any other foreign Goodt to 
the Value of Thirty Pounds Sterling, landed from any Ship, without due Entry and Pay- 
ment of Duties, and ſhall carry any offenſive Arms, or wear any Mask or Diſguiſe, when 
Paſſing with ſuch Goods; or ſhall forcibly aſſault or reſiſt any of the Officers of the Cuſtoms 
or Exciſe .in the ſeizing any run Goods, or other Execution of their Office, ſhall be deemed 
Runners of foreign Goods within the Intent and Meaning of the 8 Geo. 1. c. 18. and every 
ſuch Offender ſhall be guilty of Felony, and tranſported fer ſeven Years ; and ſuch Offender 
returning to Great Britain or Ireland, before the Expiration of the ſaid Term, ſhall ſuffer 
as a Felon without Benefit of Clergy. _ 
Sect. 28. If any Officer of the Cuſtoms or Exciſe being on board any Ship, Boat, or Vej- 
fel, within the Limits of any of the Ports of this Kingdom, be forcibly hindered, wounded 
or beaten, in the due Execution of his Office, by any Perſon whatſoever, all Perſons ſo for- 
cibly hindering, &c. and g/l ſuch as ſhall act in their Aſſiſtance, ſhall be tranſported fer a 
erm not exceeding ſeven Years ;, and if ſuch Offenders ſhall return before the Expiration 
of their ſaid Term, they ſhall ſuſſer as Felons without Benefit of Clergy. — 
Stat. 10 Geo. 2. c. 31. ſevt. 8. F any greater Number of Perſons ſhall be taken into, Page 124 N® [8s] 
or carried in any Tilt-Boat, Row-Barge, Ferry- Goat, or other Boat or Wherry, than are 
reſpetiively allowed to be carried by this Af, and any Paſſenger ſhall then be drowned, every 
Perſon who ſhall work or navigate ſuch Tilt-Boat, Row-Barge, &c. offending therein, and 
being thereof convifted, ſhall be guilty of Felony, and tranſported as a Felon. | 
Stat. 10 Geo. 2. C. 32. ſect. 4. All the Proviſions made in the 9 Geo. 1. c. 22. for Page 124. Ne [89] 
Yor. I. I on bring- 


. 
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bringing Offenders againſt the ſaid AF to Juſtice, and the Perſons who ſhall conceal, abet 
ſuccour ſuch Offenders, &c. ſhall, during the Continuance of the ſaid Af, extend t1 all 
Offences by unlawfully or maliciouſly breaking or cutting down the Bank of any River or 
Sea-Bank, or by unlawfully and maliciouſly cutting Hop-Binds, or by wilfully and maliciouſly 
ſetting on Fire any Delph of Coal. 

Sect. 6. If any Perſon ſhall maliciouſly ſet on Fire, or cauſe to be ſet on Fire, any Min, 
Pit, or Delph of Coal or cannel Coal, every Perſon ſo offending ſhall be guilty of Felony 
without Benefit of Clergy. Du | 

Sect. 7. If any Perſon hereafter convifted of courſing, bunting, taking in Toils, killing, 
wounding or taking away, any red or fallow Deer, in any open or unincloſed Foreſt or Chaſo 
where Deer are uſually kept, (for which by the 3 & 4 W. & M. c. 10. be is only liable 
to pecuniary Penalties, and not puniſhable by 9 Geo. 1. c. 22.) all, during the Continy. 
ance of the g Geo. 1. c. 22. be guilty of a ſecond Offence of the like Nature, ſuch Offender 
fall be tranſported for ſeven Years ;, and ſuch Offender returning to Great Britain or Ire. 
land within the ſaid ſeven Years ſhall be guilty of Felony without Benefit of Clergy. 

Sect. 9. If any Perſons armed with Fire Arms or other offenſive Weapons ſhall, during 
the Continuance of the ſaid ꝙ Geo. 1. c. 22. come into any Foreſt, Chaſe or Park, where- 
in Deer are uſually kept (be the ſame incloſed or not incloſed) with an Intent to hunt, take 
in Toils, &c. any Deer, and ſhall there beat, or wound, any Keeper, &c. in the Execy- 
tion of his Office ;, every ſuch Offender ſhall be tranſported for ſeven Years, and ſuch Ofen- 
der returning within the ſaid Term, ſhall ſuffer as a Felon without Benefit of Clergy. 
Page 124. Ne [90] Sect. 6, 7, 9. of the above Act of 10 Geo. c. 32, are mace perpetual by 31 Geo, 2, 

| c. 42. ſeck. 3g. h 
5g 11 850 2. c. 22. ſect. 1. F any Perſon ſhall wilfully and malicioufly beat, wound, 
or uſe any Violence to any Perſon, with Intent to hinder him from buying of any Corn or 
Grain; or ſhall flop cr ſeize any Waggon or other Carriage, or Horſe loaded with Wheat, 
Flour, Meal, Mall or other Grain, on the Way from any City, Market-Town or Sea-Port, 
and maliciouſly break or deſtroy the ſame or Part thereof, or the Harneſs of the Horſes 
drawing the ſame, or ſhall take of, kill or wound any of ſuch Horſes, or beat or wound the 
Drivers of ſuch Waggon, &c. ſo loaded, in order to ſtop the ſame; or ſhall ſcatter ſuch 
Wheat, &c. or ſhall take or damage the ſame or any Part thereof; every ſuch Offender 
ſhall be ſent to Gaol or the Houſe of Correflion for any Time not exceeding three Months, nor 
tefs than one Month, and ſhall be once publickly whipt, 
Sect. 2. And if any Perſon fo convicted ſhall commit any of the ſaid Offences a ſecond 
Time, or if any Perſon ſhall maliciouſly throw down or deſiroy any Storehouſe or Granary, 
or other Place, where Corn ſhall be kept in order to be exported ; or ſhall enter any ſuch 
Storehouſe, &c. and carry away any Corn, &c. or ſhall throw abroad or ſpcil the ſame; 
or ſhall enter any Ship or-Veſſel, and carry away, throw out or ſpoil any Grain intended 
for Exportation ; every ſuch Offender hall be guilty of Felony and tranſported for feven 
Years, and ſuch Offender returning before the Expiration of the ſeven Years fhall ſuffer as 
a Felon without Benefit of Clergy. 
Page 124. No [91] Stat. 11 Geo. 2. c. 26. fect. 2. If any Perſons to the Number of five or more, ſhall in 
a tumultuous and riotous Manner aſſemble themſelves to reſcue any Offender againſt the g 
Geo. 2. for laying a Duty on Retailers of Spiritous Liquors, Sc. or to aſſault, beat, or 
wound any Perſon who ſhall give any Information or Evidence againſt, ſeize, or bring to 
Juſtice any Perſon offending againſt the ſaid Att ;, then all Perſons ſo aſſembling themſelves, 
and their Aiders and Abettors, ſhall be adjudged guilty of Felony, and may be tranſported 
by the Courts before whom they ſhall be convicted for ſeven Years, upon the like Terms ds 
are enatted by 4 Geo. 1. c. 11. and 6 Geo. 1. c. 23. 
Stat. 24 Geo, 2. c. 40. /eF. 28. is to the ſame Effect as the above Act. 
Page 124. No (92) By 14 Geo. 2. c. 6. and 15 Geo. 2. c. 34. Stealing one or more Sheep, Bulls, Cows, 
| Oxen, Steers, Bullocks, Heifers, Calves or Lambs (and no other Cattle whatſoever) or any 
Part of them, is Felouy without Clergy. 8 

By 15 Geo. 2. c. 13, ſect. 12. Officers or Servants belonging to the Bank of England, 
who break their Truſt to the Company, ſhall ſuffer Death without Benefit of Clergy. 

By 15 Geo. 2. c. 27. Perſons ſuſpected of ſtealing woollen Goods, and not diſcovering 
ꝛo hom they had them of, are for the third Offence to be tranſported, and if they return with- 
in the Time, they are guilty of Felony without Clergy. | 
By 16 Geo. 2. c. 15. Convitts not tranſporting themſelves, or returning before their 
Time expired, are to ſuffer Death without Clergy. 

Sect. 3. Apprehenders of them to have 201. Reward on their Conviction. 

By 16 Geo. 2. c. 31. ſect. 1. To afſift any Priſoner to attempt his Eſcape (though us 
Eſcape be actually made) if attainted or cenvifed of any Felony (except Petty Larceny,) on 
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committed for Treaſon or any Felony (except, &c.) is Felony and Tranſportation for ſeveit 
Years. | 3 


evithout the Knowledge of the Keeper, if the Priſoner be attainted of, or committed for 
Treaſon or Felony, he ſhall be guilty of Felony, and be Tranſported. 

Sect. 3. To it any Perſon to eſcape from a Conſtable, being charged with Treaſon or 
Felony, or from any Boa“, 8c. carrying Felons for Tranſportation, is Felony and Tranſpor- 
tation for ſeven Tears; returning before their Time expired, is Felony without Clergy. 

By 18 Geo. 2. c. 27. Whoever ſhall ſeal Linen, 8c. laid to be printed, Bleached, 
&c. or ſhall aid or hire another to commit ſuch Offence, fhall be guilty of Felony without 
. | 3 Ge 
; elt 2. May be tranſporte@ for fourteen Years, breaking Gaol or returning to ſuffer 
Death without Clergy, 295 
By 20 Geo. 2. c. 22. ſet. 3. Burning or deſtroying Walton (otherwiſe called Shepper- 
ton) Bridge, or taking away, &c. any of the Works, Felony, but within Clergy. | 

By 20 Geo. 2. c. 46. Rebels returning from Tranſportation without Licence, or volun- 
tarily going 1119 France or Spain, to ſuffer Death without Clergy. 

Sect. 2. Aiders of Perſons returning to ſuffer Death without Clergy. 

Sect. 3. Subjecrs holding Correſpondence with Rebels going into France or Spain, or Per- 
ſons employed by them, lo ſuffer Death without Clergy. 

By 23 Geo. 2. c. 37. ſect. 12. Burning or deſtroying Hampton Court Bridge, Felony 
without Clergy. 

By 24 Geo. 2. c. 11. ſect. 3. Officer or Servant of South-Sea Company imbeziling; 
&c. any of their Effecis to ſuffer Death without Clergy. 

By 24 Geo. 2. c. 36. ſect. 34. Burning or deſtroying Ribble Bridge Felony within 
Clergy. | | | 

By 24 Geo. 2. c. 45. Perſons convified of Theft of 40s. Value on board any Veſſel, or 
on any Wharf, or Aſſiſting therein, &c. excluded from the Benefit of Clergy. 

By 25 Geo. 2. c. 10. Entering any Mines of black Lead, with Intent to fleal, or aſ- 


ping, or Tranſportation fer ſeven Years, eſcaping or returning, Death without Clergy, 
Sect. 3. Receivers of Lead knowing it to be flolen, guilty of Felony, and to be tranſ- 
ported for fourteen Tears. X 

By 25 Geo. 2. c. 37. ſect. . Reſcuing a Murderer, Death without Clergy. 


returning, excluded Clergy. | 

By 26 Geo. 2. c. 19. Perſons Convitted of plundering Shipwrecked Goods, &c. or of 
obfirutting the Eſcape of any Perſon from a Wreck, or putting out falſe Lights, to ſuffer 
Death without Clergy. | 
By 26 Geo. 2. c. 33. ſect. 8. Perſons convicted of ſolemnizing Matrimony without 
Banns or Licence, or .in any other Place than a Church or Chapel, are guilty of Felony, 
and to be tranſported for fourteen Years. 8 . 
Sect. 16. Perſons convitted of making a falſe Entry in the Regiſter of Marriages, or 
| of forging, &c. any Entry, or Licence, or of deſtroying with an ill Intent ſuch Regiſter, 
to ſuffer Death without Clergy. 
By 27 Geo. 2. c. 15. Perſons Convitted of ſending threatening or incendiary Letters, 
though no Money Demanded thereby, or of Reſcuing Perſons in Cuſtody for ſuch Offence, to 
ſuffer Death without Clergy. ; | 


any of the Works for draining Bedford Level, the North Level, &c in Crowland Ma- 
nor, to ſuffer Death without Clergy. r 


Schedule for forty Days, Excluded Clergy. 

| = 28 Geo. 2. c. 55. ſect. 16. Burning or deſiroying Sandwich Bridge is Felony with- 

in Clergy. | | 

By 29 Geo. 2. c. 17. ſect. 1. Accepting of any military Commiſſion, &c. in the French 

King's Service, without Leave under the Sign Manual, is Felony without Clergy. _ 

By 29 Geo. 2. c. 30. Buyers or Receivers of Lead, Iron, Copper, Braſs, Bell-Metal, 

or Solder, knowing the ſame to be ſtolen or unlawfully come by, &c. if convicted, to be 

tranſported for fourteen Years. 

5 By 29 Geo. 2. c. 73. ſect. g. Burning or deſtroying Wye Bridge, Felony within 
ergy, 


Sect. 2. If any Perſon cenvey any Diſguiſe, Infrument, or Arms, to belp an Eſeapez 


ſiting or hiring Perſons to do ſo is Felony, Impriſonment for a Year, and publick Whip- 


Sect. 10. Reſcuing Body after Execution, Felony and Tranſportation for ſeven Tears, 


By 27 Geo. 2. c. 19. ſect. 49. Perſons convicted of maliciouſly deſtroying or damaging 


By 28 Geo. 2. c. 13. ſect. 39. Priſoner neglefting or refuſing to deliver in and ſubſcrile 
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Page 12 5. No [93} By 2 Geo. 3. c. 28. Knowingly to bay or receive Goods ſtolen from any Veſſel in the 
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By 29 Geo. 2. c. 86. ſect. 6. Burning or otherwiſe defiroying Black 
Felony within Clergy. _ | 
By 30 Geo. 2. c. 59. The like as to Jeremy Ferry's Bridge. 
By 30 Geo. 2, c. 46. The like as to Old Brentford orherwiſe called Kew Bridge, 
By 31 Geo. 2. c. 10. ſect. 24. Perſonating any Officer or Seaman ſuppoſed to have Wa. 
ges due to bim, or his Ear , Relation or Creditor, Death without Clergy. 
By 31 Geo. 2. c. 20. ſect. 6. Wilfully damaging or deſtroying London Bridge, or any 
of the Works thereof, Death without Clergy. | RY 
By 31 Geo. 2. c. 32. ſect. 15. Forging or counterfeiting the Stamps uſed for marking - 
Plate, in Purſuance of 12 Geo. 2. c. 28. or any other Act in Force concerning Plate byGold- 
ſmiths Company, & c. or of marking Plate, &c. with a forged or counterfeited Stamp, or 
tranſpoſing the Mark impreſſed from one Veſſel to another, or ſelling or exporting Plate, 
with a forged, counterfeit or tranſpoſed Mark, or having any ſuch Stamp in Poſſeſſion, is 
Felony without Clergy. © 5 | 1 
By 31 Geo. 2. c. 59. Burning or deſtroying Trent Bridge, Felony within Clergy. 


-Fryars Bridye, 


Thames, or privately to buy or receive ſuch Goods clandeſtinely, by ſuffering any Dor, 
Window or Shutter to be left open, or unfaſtened for that purpoſe ; cutting or aſſiſting in 
the cutting any Cordage, Cable, Buoy fixed to any Anchor or Mooring, with intent to ſttal 
ihe ſume; Felony and Tranſportation, = „„ 
By 3 Geo. 3. c. 16. Perſonating any Out. Penſioners of Greenwich Hopital, Felony 
without Clergy. | | : 5 

By Slat. 4 Geo. 3. c. 12. & 7 Geo. 3. c. 51. Maliciouſly breaking or cutting down 

any Banks, Floodpates, Sluices, or other Works, or drawing up am Flood-gates, er 
doing any wilful Miſchief to Rivers made Navigable by Act of Parhament ; Felony 
without Clergy, _ ED. £ | 

By 4 Geo. 3. c. 24. Counterfeiting the Hand-Writing of any Perfon, in order to avid 
the Payment of Poſtage, Felony and Tranſportation. 7 

By 4 Geo. 3. c. 37. Feloniouſly to break into, or by force enter any Shop, Sc. with 
intent to ſteal, cut or deſtroy any Linen Cloth, or Yarn, or Implements uſed therein, or 19 
cut or deſtroy any ſuch Goods when expoſed to Bleach, Felony without Clergy, 

By 5 Geo. 3. c. 23. & 6 Geo. 3. c. 39. Falſely making, or wilfully aſſiſting in the 
falſe making, forging or counterfeiting any Deed, Will, Bond, Writing, Obligatory, Bill 
of Exchange, promiſſory Note or Indorſement, or Aſſignment of ſuch Bill or Note, Aquit- 
zance, or Receipt for Money or Goods, or the Acceptance of any Bill of Exchange, or the 
Number or principal Sum of any accountable Receipt, for any Note, Bill, or other Secu- 
rity for Payment of Money, or Delivery of Goods, with intent to Defraud; or ſhall with 
uch intent utter or publiſh the ſame as true, knowing ihe ſame to be falſe, Felony withuut 
Clergy. 25 En 

By 5 Geo. 3. c. 25. Letter Carrier or any Agent of the Poſs Office, ſecretly embeziling 
or deſtroying any Letter, Bag or Mail of Letters, containing any Note, Bond, Warrant, 
&c. for the Payment of Money, or taking out any ſuch Note, &c. Perſons Robbing am 
Mail of any Letter, &c. thoagh not on the High Way, as ſtealing any Letter from any 
Bag, or place for receiving and Delivery of Leiters, ſent or 1o be ſent, by the Peſt; Feliny 
within Clergy. = | on : 

By 5 Geo. 3. c. 35. Connterfeiting the Stamps, Marks or Seals appointed by Parlia- 
ment, or procuring them to be counterfeited, or knowingly ſelling any Paper, 8c. with 
fach counterfeit Stamps, &c. by the ſeveral As ; or fraudulently uſing the legal ones; 
Felony without Clergy. EE, | 
By 6 Geo. 3. c. 28. Breaking into or by Force entring into any Houſe or Shop, with in 
tent lo cut or deſtroy any Velvet, wrought Silk, 8c. or Utenſils prepared or employed for 
the making thereof; Felony without Clergy. | | 
By 6 Geo. 3. c. 36.'To top, top, cut down, break, burn or deſiroy any Trees ſtanding, 
for or likely to become Timber, or to pluck up, dig up, ſpoil, deſtroy, or carry away in ibe 
Night Time, any Plaiits, &c. in any incloſed Ground, of the Value of 5 s. alſſiſting therein, 
or buying or receiving ſuch Roots, &c. knowing the ſame to be ſtolen; Felony and Tranſ- 
portation. uy | | 3 
By 6 Geo. 3. c. 48. To pluck up, or cut, fpoil or deſtroy, or carry away, any Kool, 
Shrub, or Plant, out of Fields, Nurſeries, Gardens, or Garden Grounds, or other cullt- 
vated Lands, without Conſent of Owner; third Offence Felony and Tranſportation. 
By 7 Geo. 3. c. 40. Wilfully or maliciouſiy pulling down or deſtroying any Ti urnpike, 
Gate or Fence, ſet up to prevent paſſing without paying any Toll laid by Ad of Parlia- 


ment; or any Lock, Sluice, or other Works on any Navigable River, erected by a 
2 | ri 
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Parliament, or forcibly reſcuing any Perſon, being in lawful Cuſtody for any of the 
ng Engine, Felony without Clergy. 


ſa * ; or pulling down, &c. weight | 
By 7 Geo. 3. c. 50. Officer, 8c. embeziling or miſapplying the Poſtage Money received 
by him, or dc/troytng any Letter, &c. or advancing the Rates, and not accounting for the 


, Felon without Clergy. 1 1 3 
eig g * 3. c. 21. Forging any Aſſignment, Letter of Attorney or Writing, to receive 


; or falſely perſonating the real Proprietor, or Aſſignee of Perſons entitled to 


Annuil 
a Felony without Clergy. 


an Annuily, 


B | | 
Elan — beneſit of Clergy ; or deſtroying by Fire, pulling down, or otherwiſe deſtroying 


any Engine for draining Water from Collieries or Coal Mines, or from any Lead, Tin, 
Copper, or other mineral Mine; or deſtroying as aforeſaid any Bridge, Waggon, Way, or 
Trunk, for conveying Coals from any Colliery or Coal Mine, or Staith for depoſiting the 
ſame ; or any Bridge or Waggon Way erected fer conveying Lead, Tin, Copper, or other 
Mineral from the Mine; or any Fence for dividing or incleſing any Common in purſuance 
of any Aft of Parliament, Felony and Tranſportation. | | | 
By 9 Geo. 3. c. 30. Publiſhing any forged Letter of Attorney, Bill, Ticket, Certificate, 
Aſtgnment, laft Will, or other Power, for Wages or Prize Money, Felony without Clergy. 
By Stat. 10 Geo. 3. c. 18. Sealing, ſelling, buying or detaining any Dog, knowing the 
ſame to be ftolen, to forfeit 201. with Charges, ſecond Offence 301. with Charges; Whip- 
, o8 NM ett | 
By 10 Geo. 3. c. 19. Wilfully taking or killing any Hare, Pheaſant, Partridge, Moor 
Game, Heath Game, or Grouſe, in the Night ; or uſing any Gun or Engine for deſtroying 
ſuch Game, firſt Offence Impriſonment, ſecond Offence Commitment to Houſe of Correction, 
and Whipping. Taking or deſtroying Game, or uſing a Gun or other Engine, for killing 


Game on a Sunday, to forfeit 20 l. 


Upon the Commiſſion of Felony, looking on without uſing any Means to take the p e 100 
Felok, is puniſhable as Miſpriſion of Felony. 1 H. H. P. * 431, 448, 449, 633. age 125. Ne 93] 


1 


2 H. H. P. C. 75, 76. See alſo B. 2. Cb. 12. ſets. 1. IH 

By 2 Geo. 2. c. 24. for preventing Bribery and Corruption in the Election of Mem- 
bers of Parliament, it is enacted, That every Elefor ſhall take an Oath, if demanded, 
that be has not received any Reward, Promiſe, &c. for his Vote, which Oath the prefiding 
Officer ſhall adminiſter under the Penalty of 50 l. And the returning Officer admitting an 
Elector to poll, before taking the demanded Oath, forfeits 100 I. Allo it is enacted, That 
the returning Officer ſhall immediately after reading the Writ take an Oath that he has re- 
ceived no Reward, &c. for making a Return. And the returning Officer or Eleckors con- 
vilied of Perjury ſhall ſuffer all the legal Penalties of Perjury, and be incapable of voting 
at any Eleftion for Members of Parliament; and Perjons having or claiming to have a 
Vote, and taking any Reward to vote or to forbear voting, forfeit 5001. and ſhall be diſ- 
abled from voting at any Election of Members of Parliament, and ſball alſo be diſabled to 


bold any Office or Franchiſe, to which they are, or may ofierwards be entitled, as if they 


were naturally dead. And every Officer, to whom the Execution of any Writ for eletling 
Members of Parliament does belong, for every wilful Offence againſt this AF ſhall forfeit 
501. Andr. 248. Wilſ. C. B. 397. a Caſe on this Statute. 

Stat 9 Geo. 2. c. 25. ſect. 24. 1f any Perſon ſhall offer any Bribe to any Officer of the 
Cuſtoms or Exciſe, to do any Act whereby his Majeſty might be defrauded in his ſaid Re- 
venues, every Perſon ſhall for every ſuch Offence, forfeit 50 1. N 


Stat. 2. Geo. 2. c. 25. ſect. 2. Any Perſon guilty of wilful Prjury or Subornation of Page 182. Ne 
Perjury (beſides the Puniſhment already inflitted by Law for ſuch Crimes) be ſent to the 


Houſe of Correction, or be tranſported for a Term not exceeding ſeven Tears; and if any 

Perſon ſo committed or tranſported ſhall voluntarily eſcape or break Priſon, or return from 

Tranſportation before the Expiration of his Term, ſuch Perſon ſhall ſuffer as a Felon with- 
out Benefit of Clergy, 


But it is not neceſſary that it appear to what Degree, the Point in which a Man is per- Page 176. Ne [96] 


jured, was material to the Iſue; for if it is but circumſtantially material, it will be Per- 
Jury. Ld. Raym. 258. £ 

Much leſs is it neceſſary that the Evidence be ſufficient for the Plaintiff to recover upon , 
for in the Nature of the Thing, an Evidence may be very material, and yet it may not be 
full enough to prove direfly the Point in Queſtion. 2 Lord Raym. 889. 


By 31 Geo. 2. c. 10. ſect. 24. Making a falſe Oath to obtain Probate of any Wil, Page 182. N* [97] 
to receive the Wages of any Officer or Seaman ſuppoſed to bave any due to him, Death with- 


out Clergy. 


Stat. 28 Geo. 2. c. 13. ſect. 17. If any Priſoner er other Perſon enabled zo take the Be- Page 182 Ne [98] 
| 4  nefit 


Vor. I. | 


Geo. 3 c. 29, Burning or otherwiſe deſtroying any Mall, or Works thereof, is 


Page 170. Ne [94] | 


| 
| 
| 
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nefit of this 48 (for the Relief of inſolvent Debtors) fhall be convitied of wilful Perjury 
pe of the Matters in this Att mentioned ; he Hall ſuffer as a Felon without Benefit 5 f 
Clergy. . „ . G3 40 07h . 
ect 39. Or ſhall negle or refuſe o deliver in and ſubſcribe the Schedule in this 45 
mentioned, within forty Days, be ſhall be excluded Clergy. 3 
By 23 Geo. 2. c. 11. ſect. 1. In every Information or Indifimeut for wilful and 
corrupt Perjury, it ſhall be ſufficient to ſet forth the Subſtance of the Offence, and by what 
Court and before whom the. Oath was taken, (averring ſuch Court or Perſon to have 4 
competent Authority to adminiſter the ſame) topether with the proper Averment or Avermey; 
to falfify the Matter wherein the Perjury is aſſigned, without ſetting forth any Part of the 
Record or Proceedings either in Law or Equity (other than as aforeſaid) or the Autherity 
of the Court or Perſon before whom the Perjury was committed. 
Set. 2. And in Informations or Indifiments for Subornation of Perjury, or for cou. 
rupt bargaining or contracting with others to commit Wilful and Corrupt Perjury, it ſpal. 
be ſufficient to ſet forth the Subſtance of the Offence, without ſetting forth any Part of 1}, 
Record or Praceedings, or the Commiſſion or Authority of the Ccurt or Perſon before why 
the Perjury was committed, or was agreed or promiſed to be committed. „ 

Page 187 N*[10c] Stat. 2 Geo. 2. c. 25. ſect. 1. Made perpetual by 9 Geo. 2. c. 18. if any Perſin 
ſhall forge or procure to be forged, or afſift in forging any Deed, Will, Teftament, Bond, 
Writing obligatory, Bill of Exchange, Promiſſory Note for Payment of Money, Indorſement 
or Aſſignment of any Bill of Exchange, or Promiſſory Note for Payment of Money or am 
Acquittance, or Receipt for Money or Goods; or fhall utter or publiſh as true any forged 
Deed, Will, &c. knowing the ſame -to be forged, with an Intent to defraud any Perſon , 
every ſuch Offender ſhall be guilty of Felony without Benefit of Clergy. See Anne Lewis's 

| Caſe on this Statute, in Fort. Rep. 116. „ 

Page 185. No f 101 Stat. 7 Geo. 2. c. 22. F any Perſon ſball falſely make, alter or forge, or procure to le 

Ee falſely made, altered, &c. or aſſiſt in falſely making, &c. any Acceptance of any Bill of 

Exchange, or the Number or principal Sum of any accountable Receipt for any Note, Bill, 

or other Security for Payment of Money, or any Warrant or Order for Payment of Money, 

or Delivery of Goods, or ſpall utter or publiſh any fuch Falſe Acceptance, Bill, Receipt, &c. 

doeith Intent to defraud any Perſon; every ſuch Offender fhall ſuffer as a Felon without 

Benefit of Clergy. See Mary Mitchel's Caſe on this Statute, in Fort. Rep. 119. | 

Page 187.N® [102] „ By 31 Geo. 2. c. 10. ſect. 24. Forging Letters of Attorney, Tickets, Certificates, or 

x Wills of any Officer or Seaman ſuppoſed to have Wages due to him, Death without 

= Clergy. wo 4 TEASE LAY HALLS he; | 

Page 188.N® [103] By 20 Geo. 2. c. 24. ſect. 1. Perſons convicted of obtaining Money or Goods by falſe 

Pretences, or of ſending threatening Letters in order to extort Money or Go: ds, may be 

Puniſhed by Fine and Impriſonment, or by Pillory, Whipping, or Tranſportation for ſeven 

Years. | 

Sect. 3. Penalty of 20s. on pawning, exchanging or diſpoſing of Goods without Leave 

of the Owner, and on Nonpayment to be committed for fourteen Days to hard Labour; and 
if not paid within that Time, to be whipped on Application of the Proſecutor. _ 

Sect. 4. Pawnbroker to make Entry of Goods pawned, pledged, or exchanged, and a 
Duplicate if required, to be given thereof to the Pawner upon Paying for the ſame. Pe- 
nalty 5 1. on Default of making ſuch Entry and giving ſuch Duplicate. 

Sect. 6. Perſons buying or laking in Pledge Linen or Apparel intruſted to others to 
waſh or mend, &c. to Forfeit double the Sum, and reſtore the Goods. | | 

Sect. 7. Perſons offering Goods to ſale, pawn, or exchange, not giving a good Account 


of themſelves, may be detained and carried before a Juſtice. 
Set. 9. Juſtice upon Oath of the Owner, to iſſue a Warrant to ſearch the ſuſpeitd 


Perſon's Houſe. | 
Sect. 10. Goods pawned for a Sum not exceeding 10 l. may be recovered within i9 


Tears. 2 3 
Sect. 11. Goods remaining unredeemed for two Years are forfeited, and may be ſold. 
Sect. 12. Entry to be made of Sale of Goods pawned for 2 l. or upwards, over plus a- 
riſing from the Sale to be paid on Demand to the Owner ; on Refaſal cf TnſpeFion, or ihe 
Goods being ſold for more than entered, &c. Pawnbrokers to forfeit treble the Vaiue. 
Page 196. Ne [104) By 25 Geo. 2. c. 36. Made perpetual by 28 Geo. 2. c. 19. unlicenſed Places of En- 
 tertainment deemed diſorderly Houſes. Conſtables may ſeize Perſons found therein ; Per- 
ſons keeping the ſame to forfeit 1001. Sect. 2. | 
Sect. 3. Licenſed Places to have an Inſcription over them, and not to be opened befart 
five in the Evening; on Breach of either of the Conditions, the Licence to be —_— = 
Sect. 5. 


2 


Page 182. No [99] 
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Sect. 5. Conſtables Duty upon Notice of Perſons keeping a Bawdy- houſe, Gaming-beuſe, 


Seed. 6. Perſons keeping ſuch Bawady-houſe, &c. to be bound, over. ne 
Sect. 8. Any Herſen who ſhall act or behave him or herſelf as Maſter or Miſtreſs, or 
4s the Perſon having the Care, Government, or Management of any Bawdy-houſe, Gaming- 
boule or other diſorderly Houſe, ſhall be deemed and taken to be the Keeper thereof, and ſhall 
Jo liable to be proſecuted and puniſhed as ſuch, notwithſtandiag he or ſhe ſhall not in falt be 
the real Owner er Keeper there. | 
Making great Noiſes in the Night with a ſpeaking Trumpet, io the Diſturbance of a Page 199 No [105] 
Nejsbbourbood, is a Naſance. Stra. 704. 2 Seſ. Cal. 10. | : 
© Maſter is indictable for Nuſance done by his Servant. Ld. Raym. 264. ' Paze 200. N C106] 
The ſeveral Statutes for the Amendment and Preſervation of the Highways being ©98* 216. Ne C10 
very numerous, and in ſome Reſpects ineffectual, are repealed and reduced into 
one Act, by Stat. 7 Geo. 3. c. 42. | | | | 
As this repealing Statute hath made many Alterations in the Highway Laws, we 
will extract ſuch part of it, as appears to us to be moſt material. | 
By ſcct. 23. Every Perſon keeping a Team, Draught or Plow, fball fix Days in every 
Year, from Michaelmas to Michaelmas ſend, on every Day, and at every Place, to be ap- 
pointed by the Surveyor for amending the Highways, one Wain Cart or Carriage furniſhed 
after the Cuſtom of the Country, with Oxen, Horſes, or other Cattle, and all other Ne- 
ceſſaries meet io carry Things convenient for that purpoſe z and alſo two able Men with each 
Wain, &c. And every Occupier of Lands, Tenements, or Hereditaments of 501.'a Year, 
or above, ſhall in like manner ſend one Wain, &c. with not leſs than three Horſes, or four 
Oxen and one Horſe, or two Oxen and two Horſes, and two able Men to each Wain, &c. 
(except where Carts with fingle Horſes are generally uſed ; and there every ſuch Perſon 
Gall in lite Manner ſend 1wo Carts with one Horſe, and able Man to each Cart) and in 
the like Manner for every 50 l. a Year ſo occupied: And ſhall ſend one ſufficient La- 
bourer for every 10 l. a Year occupied above 501, a Year and than 1001. ; and ſo for every 
101. that each progreſſive and intermediate 101. a Year fall ſport of the further In- 
creaſe of 30 l. And every Perſon occupying Lands, &c. of 10 l. a Year and under 50. 
6 Year, who ſhall not keep a Team, Draught, or Plow, ſpall ſend one ſufficient Labourer 
for every 10 l. a Year he ſhall occupy, upon every of the ſaid Days, and at every Place to 
be appointed by the Surveyor. And every Perſon not keeping a Team, &c. but occupying 
Lands, &c. under 101. a Year, and alſo every Man of the. Age of 18, and under 65, 
not being an Apprentice or Menial Servant, not having performed ſaid Duty, or compound- 
ed for. the ſame, ſhall by themſelves, or one Yafficien Labourer for every of them, upon the 
Days they ſhall be called forth by the Surveyor, work in the Amendment of the High- 
WAYS. | 
See 18 Geo. 2. c. 33. ſect. 3. Whereby Carts are to be drawn by three Horſes only. page 216. N* [08] 
By 14 Geo. 2. c. 42. A Toll of 20 8. for every Hundred Weight above Sixty impoſed Page 220 No | 105} 
on Waggons paſſing Turnpike Roads. 5 See Burn 362. 
By 24 Geo. 2. c. 43. A Duty of 20 8. on Carriages paſſing a Turnpike with Six Horſes. 
By 26 Geo. 2. c. 30. Fellies of Waggon Wheels on Turnpike Roads to be nine Inches 
broad. | 3 
Sect. 4. They may be drown by eight Horſes (except Waggons drawn by leſs than five 
Horſes, ſect. 3.) 5 
By 26 Geo. 2. c. 30. ſect. 20. Vidtuallers made incapable of any Office of Profit re- 
lating to the Turnp kes. 
By 28 Geo. 2. c. 17. ſect. 3. Truſtees for Turnpike Roads may raiſe the Tolls on Car- 
riages with narrow Wheels one Fourth, and by 30 Geo. 2. c. 28. ſet. 1, 2, 3. one Half 
for ſeven Years, with Exceptions. 
By 28 Geo. 2. c. 17. ſet. 4. Read As continued for five Years from their reſpecti ve 
"pron. | | : 
y 28 Geo. 2. c. 17. ſect 13. Truſtees for Turnpikes to have Lands of 401. per Ann. Page 220. N* [110] 
On this Subject of Highways, ſee alſo the Stat. 1 Geo. 1. c. 25. for making the 
Laws for repairing the Highways more effectual. Stat. 6 Geo. 1. c. 6. for preventing 
the Carriage of exceſſive Loads of Meal, Malt, Bricks and Coal within ten Miles of 
London and Weſtminſter. Stat. 7 Geo. 2. c. 9. to oblige Poſſeſſors of Lands to cut 
and keep low ſuch Hedges as are adjoining to the Highways. Sat. 9 Geo. 2. c. 18. 
for explaining and amending the Clauſe in 1 Geo. 1. Stat. 2. c. 52. relating to 
Scavengers. 
An Indictment for not repairing a Bridge, ought to ſhew what Sort of a Bridge it Page 221. Ne {111} 
IS, 
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is, whether for Carts and Carriages, or for Horſes, or for Footmen only. 2 LA. Raym 
. 1173 See 12 Geo. 2. c. 29. ſet. 1, 13, 5 
Page 223.N*[112}) Tenant at Will of an Houſe, which adjoins to a common Bridge, is bound to re. 
pair the Bridge, ſo that the Publick be not prejudiced for the Want of Repair, al- 
3 he be not bound to repair as to his Landlord. 2 Ld. Raym. 8 56. 
any Acts of Parliament have been made of late Years for building Bridges; thoſe 
that concern the principal ones in and near this Metropolis, are as follow, 
For building Fulbam Bridge, 12 Geo. c. 36. 1 Geo. 2. c. 8. 
Weſtminſter Bridge, 9 Geo. 2. c. 29. 10 Geo. 2. c. 16. 11 Geo. 2. c. 25. 12 Geo, 2. 6. 
33. 13 Geo. 2. c. 16. 14 Geo. 2. c. 40. 15 Geo. 2. c. 26. 17 Geo. 2. c. 32. 18 Geo, 2. 
c. 29. | | | 
Steppirien or Halton Bridge, 20 Geo. 2. c. 22. 
Hampton-Court Bridge, 23 Geo. 2. c. 37. 
Blackfriars Bridge, 29 Geo. 2. c. 86. = | 
Old Brentford or Kew Bridge, 3o Geo. 2. c. 63. 31 Geo. 2, c. 46. 
London Bridge, 29 Geo. 2. c. 40. 31 Geo. 2. c. 20. 
For maintaining Stanes's Bridge, 13 Geo. 2. c. 25. 
By 12 Geo. 2. c. 29. No Money to be expended in the Repair of Bridges without the 
Preſentment of the Grand Fury. - | 
By 14 Geo. 2. c. 33. Jules of He Peace may purchaſe adjoining Grounds for enlarging 


| Bridges. N 
Page 230. Ne [113] 55 26 Geo. 2. c. 31. Sect. 4. Licences ſhall be granted on 1ft September, or witbin 


20 Days afterwards, and the ſame to be made but for one Year. 

Page 230. N*[114] By 25 Geo. 2. c. 36. ſect. 2. Houſes or Gardens for Mufick or Dancing not to be kept 
without Licence. By 26 Geo. 2. c. 13. ſect. 12. Juſtices being Brewers, Maluſters, Dj. 
fillers, or Victuallers, are reſtrained from granting Licences. By 26 Geo. 2. c. 31. 28 
Geo. 2. c. 19. ſe. 2. 29 Geo. 2. c. 12. Licences for Alebouſes are reſtrained. By 30 
Geo. 2. c. 24. ſect. 14. A Penalty is inſlicted on Publicans permitting Fourneymen, &c, 
to game in their Houſes, 8 | 

Page 242. Na [115] 31 Geo. 2. C. 40. Common Saleſmen of Hay and Straw are prevented from buying 
the To on their own Account, to ſell again; and Saleſmen, Brokers, or Factors in Cath, 
from buying on their own Account, to ſell again, any live Cattle in London, or within 
the weekly Bills of Mortality, or which are driving up thereto. 


An 


Abjuration⸗Oath. 


HE Form of it, Chapter 24. Section 7, &c. 
The Reaſons for ordaining it, ch. 24. ſect 6. 


Aboꝛtion. 
In what Caſes the Cauſing of it ſhall amount to Mur- 
der, ch. 31. ſect. 16. | 


Abſence. See Church. 


; Acceſſary. 

No Acceſſaries in High Treaſon, ch. 17. ſect. 39. ch. 
20. ſect. 4. | | 

Who ſhall be adjudged Acceſſaries, or Principals in Pe. 
tit Treaſon, ch. 32. ſect. 6. 

In what Manner Acceſſaries to Petit Treaſon ſhall 
be puniſhed, ch. 32. ſect. 5, 6. 

Who ſhall be ſaid to be an Acceſſary to a forcible 
Marriage, ch. 42. ſect. 5, 6. 

Thoſe who actually accompany another in the Execu- 
tion of an unlawful Act, as much Principals as the 
very Actors, ch. 31. fect. 31 and 50. ch. 32. ſect. 


5. ch. 35. ſect. 7. ch. 38. fect. 8, 9. ch. 41. ſect. 6. 


ch. 64. ſe. 22. | 

There ſhall be the like Conſtruction in Relation to 
Acceſſaries to a Felony by Statute, as to Acceſſaries 
to a Felony at Common Law, ch. 32. ſect. 6. 
ch. 38. ſect. 18. ch. 40. ſect. 4. 

How far a Husband or Wife may be Acceſſary to 
one another, ch. 1. ſect. 9, 10, 11. See Coverture. 

The Offence of the Aceeſſary cannot be greater than 
that of the Principal, ch. 32. ſect. 6. 

The Inciter of a Madman to commit a Crime is a 
principal Offender, ch. 1. ſect. 7. 

No Accafſaries before to Manſlaughter, ch. 30. ſect. 2. 

Where one may be Acceſlary to the Murder of a Child 
not born, eh. 31. ſect. 17. | 

Who ſhall be conſtrued to be Acceſſaries to Piracy, ch. 

9. RO. 7. e 

wh ſhall 8 Acceſſaries to a forcible Mar- 

riage, ch. 42. ſect. 5, 6. | | 


| Accounts. 

By Surveyors of the Highways, ch. 76. ſect. 46. 

By Collectors of Taxes for the Repairs of Bridges, ch. 
77. ſect. . i 


Adionu on the Caſe, 

Where it lies for a Nuſance, ch. oe, fect. 1, 8. ch; 
76. ſect. 1. 

Where againſt an Inn-keeper, ch. 78. ſect. 2. 

Where for a malicious Proſecution, ch. 72. ſect. 2. 


Admiralty, 


Where Præmunire to ſue there, ch. 19. ſet. 18, See 
Piracy, | 


An Alphabetical Index of the Pꝛintipal Matters 
contained 1n this Book. 


3 Ad quod damnum. 


Where neceſſary, ch. 76. ſect. 3. 
Appeals from an Inqueſt on it, ch. 76. ſect. 34. 


Advice. 
Where it may amount to Maintenance, ch. 83. ſect. g. 
Criminal to adviſe a Priſoner to ſtand Mute, ch. 22. 
ſect. 15. | 


Affrays. 


A. 
Affrays muſt be to the Terror of the People, and are 
inquirable in the Court Leet, ch. 63. ſect. 1. | 
No Words amount to an Affray, ch. 63. ſect. 2. 
Yet for threatning Words one may be bound to the 
Peace, ch. 63. ſect. 2. | 
Alſo a bare Challenge to fight is a high Offence, ch. 
63. ſect. 3and 21. oo 


B 


Any private Perſon may lawfully ſuppreſs an Affray, 
and juſtify the Damage unavoidably done to the Af- 
frayer, eſpecially if any one be dangerouſly woundcd 
in the Affray, ch. 63. ſect. 11, 12. 


| Co 

A Conſtable is bound to ſuppreſs an Af- Pow by Con- 
fray, and to command the Aſſiſtance tables. 

of all others, ch. 63. ſect. 13. 


Perſonal Hurt before a Juſtice, or impriſon them 
till the Heat be over, but no longer, unleſs they rc- 
| fuſe to find Sureties of the Peace, ch. 63. ſect. 14. 


ferer from an Aﬀray, ch. 63. ſect. 15. 

Alſo he may break open Doors to preſerve the Peace, or 
to take an Affrayer on freſh Suit, cb. 6. ſect. 16. 
But he cannot arreſt one for an Affray out of his View 
without a Warrant, unleſs it tended to Felony ; yet 
he may carry thoſe who were arreſted by thoſe who 

were preſent, before a Juſtice, ch. 63. ſect. 17. 


D 


A Juſtice can by his Warrant only make {ow by Ju- 

an Arreſt for an Affray, out of his ftices of Peace. 
View, ch. 63. ſect. 18. 

He may bail one, who has dangerouſly wounded another, 

but ought to uſe great Caution, ch. 63. ſect. 19. 


E. 

Affrays in general are puniſhable by Fine How puniſb- 

and Impriſonment, ch. 63. ſect. 20. able. 

But thoſe are moſt highly aggravated which 

proceed to a Duel, (ch. 63. ſect. 21.) or are committed 

againſt Officers of Juſtice, (ch. 63. ſect. 22.) or in a 
4 D Court, 
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Alſo he may either carry Affrayers and Threateners of | 


Neither hath he leſs Power where he himſelf is a Suf- 
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Court, or Church, or ebend ch. 63 ſect. 
2 

By 1 Layman may be ſuſpended from entering 
into a Church, and a Clerk from his Office, for 
barely quatreling by Words in a Church, Cc. ch. 
63. ſect. 24 

And all who ftrike ſhall be ipſo facto excommunicate, 
(ch. 63. ſect 25.) and thoſe who ſtrike with, or draw 
a Weapon there, ſhall loſe one of their Ears, Sc. ch. 
63. lect, 26. 

Yet it hath been holden, That every ſuch, Excommuni- 
cation ought to appear judicially (ch. 63. ſect. 
27.) and that thoſe, who whip wanton Boys, or pull 
off irreverent Perſons Hats, are not within the Sta- 
tute, ch. 63. ſect. 29. 

It is ſaid, That ſon Aſſault Demeſne is no Plea in this 
Caſe, ch. 63. ſect. 28. 

Alſo by Statute the malicious Hiſtarbers of lawful 
Preachers, or of Miniſters celebrating Divine Service, 
authorized by the King, ſhall be committed for three 
Months, &c. ch. 63. ſect. 30. 

And the preſent Common Prayer is within this Statute, 
ch. 63. tect. 31. 

Alſo by Statute malicious Diſturbers of tolerated Con— 
venticles forfeit 20 J. c. ch. 63. ſect. 32. 

See armeur, Allaules, Watteries, and Surety of 
Peace. 


Agnus Dei. 


The Penalty of bringing them into the Realm, ch. 19. 
leck. 24, 25. 


Aiding and Aſſiſting. 


How far neceſſary to be found in an Indictment of High 
Treaſon, ch. 17, ſect. 26. | 


Alehoules, 


May be ſuppreſſed by two Juſtices, ch. 78. ſect. 9. 
And can't be licenſed again but in Seſſions, ch. 78. ſect. . 
Shall be kept by none without Licence of two Juſtices, 
one Quorum, and Recognizance, for the keeping good 
Order (ch. 78. ſect. 11.) which Recognizance muſt 
be certified to the Quarter-Seſſions, (ch.78. ſect, 12.) 
and ſhall be proceeded upon there, ch. 78. ſect. 13. 

Alehouſe-keepers unlicenſed ſhall be committed by two 
Juſtices, one Quorum, for three Days, and till they 
give Surety to ſell Ale no more, (ch. 78. ſect. 14.) 
and ſhall be convicted by a Certificate of the Recog- 
nizance and Offence to Seſſions, and fined 20s. ch. 

een 16s 

Allo they may be convicted by one Juſtice on View, 
or by two Witneſles, and forfeit 20s. to the Poor; 
and for the ſecond Offence ſhall be ſent to the Houſe 
of Correction, ch. 78. ſect. 16. 

Alckouſe-keepers ſuffering Perſons to fit tippling, except 
Travellers and Workmen at Dinner-time, forfeit 
105. to be levied by Diſtreſs, &c. and may be con- 
victed by one Juſtice, ch, 78. ſect. 17, 18. 

Offenders i in this Kind in the Univerſities are to be 
puniſhed by the Officers thereof, ch. 78. ſect. 19, 21. 

Drunkards forfeit 5 5. (ch. 78. ſect. 21.) Tipplers in an 
Alehouſe, 3 s. 4 d. ch. 78. ſect. 21. 

Alſo all Conſtables and Churchwardens ſhall be charg- 
ed to preſent theſe Offences, ch. 78. ſect. 22. 

Alehouſe-keepers convict of Drunkenneſs or ſuffering 


Was 


By Statute, thoſe, who ride armed ſhall forfeit theic 
And it is ſaid, that all ſuch Officers may proceed on 


All publick Wearing o Armour is within the Statute, 
unleſs it be uſed for the Defence of a Houſe, or 


Who are reſtrained from wearing them. See Papick, B. 


Ireft See ace B, C, D, Homicide, C 


Ie the malicious Burning of any Houſe, or Barn full of 


What ſhall be ſaid to be an Aſſault, and how it differs 
In what Caſes it may be juſtified, ch. 61. ſect. 23, 


Alien. 


| How far 9 of being guilty of High Treaſon, ch. 


17. ſect. 5, ©, 7. 
May freely import Victuals, &c, ch. 80, ſect. 7. 


Amerciament. 


Of a Vill, for the Efcape of a . ch. 29. ſect. 
22, Ch. 31. ſect. 2. 


apothecary. 


No Recuſant ought to be an Apothecary, ch. 10. ſect. 47. 


Appeals. 


To Seſſions from an Order relating to Highways, ch. 


76. ſect. 82. 
To Aſſizes for an Order concerning the Enlargement 


of Highways, ch. 76. ſect. 33. 
Where an Appeal to a higher Spiritual Court is the on- 
ly Remedy, ch. 2. ſect. 9. 
Appeal from an Inqueſt in Ad quod damuum, ch. 76. 


ſect. 34. 
In what County an Appeal of Murder may be brought, 


ch. 31. ſect. 13, 14. 
Appealing to Rome from the King's Court, Premunire, 
ch. 19. fect. 15, 20. 


Apples. 


Lawful to engroſs them, ch. 80. ſect, 17. 


Archbiſhop. 
His Power in Relation to Hereſy, ch. 2. ſect, 5. See 
Pꝛemunire. | 


\ Oe 


Armour. 


Armour, and be impriſoned during the King's Plea- 
ſure, and all Peace-Officers, &c. are bound to ſee 
this executed, ch. 63. ſect. 4. ch. 64. ſect. 5. 


View or by Inqueſt, and ought to certify their Proceed- 


ings, if by Writ, into Chancery, if without, into 
the Exchequer, ch. 63. ſect. 5, 6, 7. 


for the Suppreſſing of Rebels, &c. or no Way to 
the Ferror of the People, ch. 63 ſect. 8, 9, 10. 


Arms. 


65. ſe. 16. 
Arſon. 


Corn, or Stack of Corn, whereof the Offender was 
neither ſeiſed nor poſſeſſed, ch. 39. ſect. 1, 2, 3, Cc. 


Aſſault. 


from Battery, ch. 62, ſect. I. 


T'ippling, ſhall not be licenſed again in three Years, | 
ch. 78, ſect, 25. See Inns. 


N | 


24, 26, 27. 
f How 


— * 
my 2 4 
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How far the Perſon aſſaulted firſt may defend an Aſſault 

upon another, ch; 62, ſect. 42. 

A private Aſſault is not inquirable in a Leet, ch. 63; | 
ect, x. Ses arab and Son Aﬀſaule Demeſne, 


afent. See Biſpziſion of Treafon: 
cl Aenne 


To the Highways in general, how to be made. See 


How for Enlargement of the Highways, ch. 76, ſect, 


29, 30. 5 2 
Attainder. 


It is Murder to kill a Perſon attainted, ch. 28. ſect. 


EF 


8. ch. 31. Tect: Is. _ 
Attainder of Piracy corrupts not the Blood, ch. 37. ſect. 7. 


„ 
Lies only in Civil Cauſes, ch. . 


In what Caſes they may lawfully maintain, ch. 83. ſect. 


Badgers. 
OW to be licenſed, ch. 80. ſect. 38, 30, 40, 41. 
H See Fozeſtalling and Jugroſſing. 


Ball. 


Where and by whom one who dangerouſly wounds 
another ſhall be bailed, ch. 63. ſect. 19. | 
Excuſable Homicide, not bailable, ch. 29. ſect. 23, 24. 


A Man's Bail may take care to have his Appearance re- 


corded, but cannot maintain him any farther, ch. 


83. ſect. 19. 
Baͤkers. 


puniſhable for Conſpiracy to raiſe the Price of Victuals, 


ch. 80. ſect. 10. 

Bankrupts. 

In what Caſes guilty of Felony, ch. 57. 
"Baptiſm. 


Penalty for omitting lawful Baptiſm, ch. 12. ſect. 22. 


Barratry. 


In Reſpect of what Kind and what Number of Quarrels | 


one may be called a Barrator, ch. 81. ſect. 1, 2, &c. 


In what Court ſuch an Offender may be proceeded 
againſt, ch, 81. ſect. fo 8. 

What ought to be the 
him, ch. 81. ſect. 9, 10, 11, 12. | 

What Notice muſt be given him of the private Charges 
againſt him, ch. 81. ſect. 13%. 

How he ſhall be puniſhed, ch. 8 1. ſect. 14. ch. 61. 


"Battery. _ 

What ſhall be ſaid to be a Battery, ch. 62. ſect. 2. 

In what Caſes and in what Manner it may be juſtified, 
ch. 60. ſect. 22, 23, 24, 26, 27. ch. 62. ſect. 3. 

How it is to be puniſhed, ch. 62. ſect. 4. 


orm of the Indictment againſt 


_ | - » Bawdy-Houſes. 

In what Manner puniſhable, ch. 74. wt 

Haunters of them to be bound to the Good Behaviour, 
ch. 61. ſect. 2. LEES 


Beet and Beer. 


How to be exported, ch. 80. ſect. 29, 30. 


Behaviour. 5 

Surety for it may be required of ſcandalous, turbulent, 
ſuſpicous Perfons, as of forcible Enterers, (ch. 64. 
ſect. 8.) or obſcene Writers, (ch. 73. ſect. 9.) or 
Recuſants, (ch. 10. ſect. 50.) but not in reſpect of 
bare Words, unleſs they tend to a breach of the Peace, 
or the Scandal of the Government, ch. 61. ſect. 1, 
27 3» 4+ 5 5 | 
A Recognizance for ſuch Surety may be forfeited for 
any ſuch actual Misbehaviour, which was intended to 

be prevented by it, ch. 6x. ſect, 5, 6. See Peace. 


Bigamp, ch. 43. 
Biſhop. 


May convict of Hereſy, but no other Spiritual Judge 
can, ch. 2. ſect. 4, 5. See Pzemunire, 
Blalphemp, ch. 2. ſect. 1. ch. 5. ſect. 1. 


Bond. See. Choſe in Aﬀton, Goods, 
Church. C. | 


Books. 
Penalty of buying Popiſh Books, ch. 15. ſect. 15: 


Breaking. See Burglary and Fozcible 


— RR. 
Bzewers. 


Puniſhable for a Conſpiracy to raiſe the Price of Vic- 


Bziberp. 
* 


In a ſtrict Senſe relates to Judges only, What it is. 


(ch. 67. ſect. 1.) Ina large one, to all 
Perſons profeſſing the 
alſo to all Purchaſers of publick Offices, who are 
highly puniſhable at Common Law, but farther by 
ſeveral Statutes, (ch. 67. ſect. 3.) which extend to 
Officers in Spiritual Courts as well as to other., (ch. 
67. ſect. 4.) and admit of no Diſpenſation, ch. 67. 
ſect, 5. 7 | 
| B. e 
Anciently it was puniſhed as High Trea- How puniſb- 
ſon in a Judge, and has been always 351e. 
highly fineable, cb. ,. 


Bꝛidges. 
A 


Muſt be ſo made as to anſwer the Courſe Ho Yepair- 
of the Water, and the Materials ſor ed by Common 
the Work may be laid on any Man's Lach. 


Ground, ch. 77. ſect. 1. 
Muſt be repaired by the County, or Franchiſe, if there 


be no ſpecial Tenures or Preſcriptions to the contrary, 


ch. 77. ſect, 1, 2. 
| : Every 


aw, (ch. 67. ſect. 2.) and 
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Index to the 


Every one of the Perſons bound to repair it may be pro- 


ceeded againſt for the Whole Charge, (ch. 77. ſect. 3.) 
&| 


Nor can ſuch Perſon defend himſelf, without ſhewin 

who is bound to the Repairs, ch. 77, ſect. 4. 

Alſo the Attorney General may take a Traverſe upon 
ſuch Defendant's Traverſe, ch. 77. ſect. 5. 

And no Inhabitant of the County th 
ch. 77. ſect. 6. ; 


1 

How by Sta- By Statute, the General Seſſions of the 

tute. | Peace have a full Juriſdiction of all 

Annoyances, ch. 77. ſect. 7. | 

Where it cannot be known that any particular Perſon 
is bound to repair a Bridge, the County or Town- 
corporate ſhall repair, ch. 77. ſect. 8. 

And in every ſuch Caſe four Juſtices of the Peace ſhall, 
with the Aſſent of the Conſtables, &c. of every Pa- 
riſh within the County or Town, tax every Inha- 
bitant towards ſuch Repairs, and ſhall appoint Col- 
lectors of the Money, and Surveyors of the Works, 

and compel them to give a true Account, &c, ch. 
77; et 9s 12: | 

Alſo Juſtices of the Peace may award Proceſs againft all 

| Perſons bound to ſuch Repairs, though they live out 
of their Juriſdiftion, ch. 77. ſect. 10. 1 

But the Juriſdiction of the Cinque-Ports is ſaved, ch. 
77. ſect. 11. | 5 

Alſo Highways at the Ends of Bridges, are to be repaired 
in the ſame Manner as the Bridges, ch, 77. ſect 12. 


C. 


The Conſtruc- It hath been holden, That this Statute 
tion of the extends to no private Bridges, (ch. 77 

Statute. ſeet. 14.) and that it cannot be executed 
| where there are leſs than four Juſtices 
(ch. 77. ſect. 15.) and that it makes all Houſe- 
holders, and Occupiers of Land, taxable as Inhabi- 
tants, (ch. 77. ſect; 16.) and that it requires a diſ- 
tint Tax on each Inhabitant, (ch. 77. fect; 17.) 
and that it takes away all Privileges of Exemptions 


* 


1 


| 
all be of the Jury, 


- 


Firſt Book. 


By ſome Books, it may be committed in the Walls of 
a Town, and other Building, which cannot be called 
Manſton-Houſes, ch. 38. ſect. 10ĩk' 
at certainly all Houſes taken to lodge in Man ſion- 
by a Man or his Wife, (ch. 38. ſect. 11.) Houſe, 
and their Out- buildings, and Chambers © 
in Inns of Court, (ch. 38. ſect. 11, 12, 14.) and any 
diſtinct Apartment, taken by a Leſſee for a certain 

Term, having a Door of its own to the Street 
(ch. 38. ſect. 15.) and perhaps without ſuch a Door, 
(ch. 38. fect. 13.) may be called a Manſion-Houſe: 
But a Shop divided from a Houſe, and not taken to 
lodge in, cannot, ch. 38. ſect. 16. 

Burglary cannot be committed in a Booth, or Tent, 
ch. 38. ſect. 17. ; 

There muſt be an In 
ſect. 18. 


& 7 


tention to do ſome Felony, ch. 38. 


Burtal. 
Forfeiture for a Popiſh Burial, ch. 12. ſect. 23. 
Burning. See Arſon. 


Buſhes. 
Highways. See Highways, F, 1. 


Butcher. 


Puniſhable for conſpiring to raiſe the Price of Victuals, 
(ch. 80. ſect. 10.) or for travelling on a Sunday, 
(ch. 86. ſect. 3. 


To be removed from 


Butler. 

Where guilty of Larceny, ch. 33. ſect. 6. 
on” Butter. 

Neither Butter nor Cheeſe to be ſold in groſs or regra- 
ted, (ch. 80. fect. 11, 14, 15.) except in Londen in 


ſome Caſes, ch. 80. ſect. 28, | 
To be exported Cuſtom-free, ch. 80. ſect, 29. 


*** 


from ſuch Repairs, (ch. 77. ſect. 18.) and perhaps 
makes a Borough, which has no Bridge, chargeable 


to the Repairs of thoſe of a County, ch. 77. ſect. 19, 


Buggery, ch. 4. 
Boulls. 
Putting in Uſe a Popiſh Bull puniſhable as Treaſon or 
Præmunire, at the King's Election, ch. 17, ſect. 75. 
ch. 12, 13. eee eee 


Burglaty. 
What it is, ch. 38. ſect. 1. 


In what Time it muſt be committed, ch. 38. ſect. 2. 


Both Entry It requires both an actual Entry and 
andBreaking. Breaking, (ch. 38. ſect. 8.0 And it is 
- not fatisfied with ſuch a Breaking as is 
implied in every Treſpaſs except in 

What a ſome ſpecial Caſes, in reſpect of the 
Breaking, Heinouſneſs of the Circumſtances, (ch. 


38. ſect. 
Law, ch. 38. ſect. 5. 
By Statute a Breaking to 

amount to Burglary, ch. 38. fect. 6. | | 
What an En- The leaſt Entry with any Part of the Bo- 
try. dy, or Weapon is ſufficient, ch. 38. 
ſect. 7. | 
Alſo the Entry of one is the Entry of all in his Com- 


pany, ch. 38, ſect, 8, 9. 


4.) or the defrauding. of the 


get out of a Houſe, may 


{ 


How far liable to be preſſed by Purveyors, ch. 47. ſect. 
3. 4, 5, . Te 
How far chargeable to the Repairs of Highways, ch. 76. 


Not to travel with more than five Horſes, ch. 76. lect. 


Candles. 
O be exported Cuſtom- free, ch. 80. ſect, 29. 
See Rulante. 


Captains, ch. 48. ſect. 7, 8, 9. 


3 Caption. 
Of an Indictment, of what Form it muſt be, ch. 64. 
ſect. 37. 677 95 
Making of them not to be monopolized, ch, 79. ſect. 5. 
Carrtages. . 


ſect. 10. 


Carriers. 


65, 66. 
How far capab 


ſect. 3, 5s 7» 
2 


le of being guilty of Larceny, ch. 33: 
How 


7 th. viodg wget ct 4 
wien d Quner of Goods may commit Larceny in 
ſtealirg them from a Carrier, ch, 33, ſect. 30. 


Carts. See Carriages. 
Cattration, ch. 44. ſect. 3. 
Calual Death, ch. 26. 


Cattle. 


Felony to kill or deſtroy them in the Night, ch. 46, 

The double Value is forfeited for buying live Cattle, and 

| felling them again within five Weeks, ch. 80. ſect. 24. 
And the like is forfeited for ingroſſing or regrating dead 


Cattle, ch, 10. fect. 14, 15, 21. 
But any one may export Beef, Pork, or Hogs-fleſh Cuſ- 


tom-free, ch. 80. fect. 29. | 
Cenſoꝛz. 
within the Teſt-Act, ch. 8. fect, 4. | | | 


Certificate, 
Of refuſing the Oaths, how to be made to the King's 
Bench, ch. 19. fect. 32, 33, 34- 


Certiozari. 


Not to be allowed for the Highways, unleſs the Juſtices 
exceed their Juriſdiction, ch. 76. ſect. 79, 80. 


Chairman. | 
Permitted to work on a Sunday, eh. 6, ſect. 3. 


Challenge. WT 
Barely to ſend one, a high Offence, ch. 63. ſect. 3, 21. 


Champerty, 

What it is, ch. 64. fect. 1. | 

King's Officers not to be guilty, of it, under what 
Penalties, ch. 84. ſect. 3.- 

Expoſition of the Statute relating to this Matter, ch. 
84. ſect. 4, 5, &c. | | 

None of the King's Officers to purchaſe Land hanging 
a Plea, ch. 84. fect. ,, 

Kindred no Excuſe, ch. 84. ſect. 12, 13. 

None to take a Plea for Maintenance under Pain of for- 


feiting the Value of the Thing, Ch. 84. ſect. 15, 


3 


Cukance⸗Medley, ch. 30. ſect. 1. 
Chancery. 
Where in Danger of Premwnire, ch. 19. ſect. 17. 
ch. 79. ſect. 1 3. | . 3 | 
5 Charmers, ch. 3. ſeck. 1. 
Chaplain, ch. 83, ſect. 23. 
+2414 £25 Wheat: - 9 
Are generaliy taken for ſome artful Device to defraud 
another without any Colour of Title, (ch. 71. ſect. 1.) 


and muſt go farther than a bare naked Lie, ch. 71. 
et. 2. | 


Cloſes the Hands of an inferior Court, ch. 64. ſect. 61. 


| 


Cenſor of the College of Phyſicians, whether he be | 


Indes tothe Firſt Book. 


How to be licenſed for buying Cattle, ch. 80. ſect. 38, \ Groſs Cheats are puniſhable with the Pillory, and 2 


4 


Fine, Cc. ch. 71. ſect. 3. 
So is the receiving Money on a falſe Token, ch. 71. 
ſect. 4, 5, 6. 


Cheeſe. See Butter. 
Cherries. 


Not Victuals within the Statutes of Foreſtalling, ch. 


80. ſect. 17. 


Thoſe in Acklon. 


Not within 21 H. 8. concerning Larceny by Servants, 
ch. 33. ſect. 14. 

No Larceny in taking it, ch. 33. ſect. 22. 

Lawful for an Aſſignee to maintain an Action on it, 
ch. 83. ſect. 17. | ; 


Church. 
For the Penalty of ſtriking in it. See Affrays, 


forming to it. See Officers. 
For the Offence of teaching School without ſuch Con- 
formity. See School⸗mafſſ er. 


A. 


All Perſons forfeit 12 d. for being abſent Forfeiture of 
any _— or Holy Day, without a 12. for eve- 
reaſonable Excuſe, ch. 10. ſect. 1. ry Sunday's 

If they have ſuch Excuſe, they muſk Abſence. 
ſhew it themſelves, ch. 10. ſect. 2. | 

And _ be proceeded againſt in the Spiritual or Com- 
mon Law Courts. ch. 10. ſect. 3. 

And ought to continue in Church during the whole 
Service, ch. 10. ſect. 4. 

The Offence needs not be alledged in any certain 
Place, ch. 10. ſect, 5. 


All Perſons above ſixteen forfeit 20 J. for Forfeiture of 
a Month's Abſence, ch. 10. ſect. 6. 201. for eve- 

Nor are they excuſed from the Forfeiture ry Month's 
of 12 4. for each Day's Abſence, ch. Abſence. 
10. ſect. 7. | | 

They _ be convicted on the firſt Proſecution, ch. 10. 
ſect. 8. | 


Verdict, ch. 10. ſect. 9. 
Sickneſs for Part of the Time is no Excuſe, ch. 10. ſect. g. 


| The Computation of the Time ſhall be by Lunar 


Months, ch. 10. ſect. 10. 


Alſo 201. is forfeited for every Month's Abſence after 
Conviction, ch. 10. ſect. 11. | 


C. 

On Default of Payment of the 201. a Forfeiture of 
Month, King may ſeize all the Goods, Goods, and 
and two Parts of the Lands, or he may the third Part 
ſeize the two Parts of the Lands with- of Land. 
out ſuch Default, and hold them till 
Conformity, ch. 10. ſect. 12. 

But in this laſt Caſe he cannot ſeize the Goods, ch. 
10. ſect. 13. 

But where he may ſeize the Goods, he may ſue a Bond 
made to the Offender, ch. 10. ſect. 14. 

But in no Caſe Cepyhold Lands, ch. 10. ſect. 15. 

He may take the Profits of the Lands ſeized for a Non- 
pr of the 20 /. in Satis faction thereof, ch, 10. 
ſect, 19. 


4E Generally 


f 


For the Offence of holding an Office without con- 


Such Conviction may be as well upon a Demurrer as 
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Generally he may ſeize a Truſt-Eftate, as well as any | 
other, ch, 10, ſect. 18. | ö 
D. 
The Foirfei- The Forfeiture of 12 d. for each Day's 
ture of 12.d, Abſence may be levied by the Church- 


hav levied. wardens, by Warrant from one Juſtice 
of Peace, ch. 10. lect. 19. 


E. 


The Forfei- Juſtices of Oyer, Aſſize, Gaol- Delivery, 
ture of 20), or Peace, may enquire of the Abſence 
how to be re- of a Month, Cc. ch. 10. ſect. 21. 

covered by Alſo Non-appearance on a Proclamation 


the King, 
. ſhall amount to a Conviction, ch. 10. 
ſect. 22. | 
Yet ſuch a Conviction ſhall not be looked on as a 
Judgment, ch. 10. ſect. 23. 
The proclamation muſt preciſely purſue the Words of 
the Statute, ch. 10. ſect. 24. e 
A perſonal Appearance not recorded doth no way avail 
the Party, ch. 10. ſect. 25. | / 
The King's Bench have a Juriſdiction of this Offence 
by Implification, ch. 10. fect. 26. ; 
The Defendant can take no Advantage of any Error 
in the Record; except it be to the King's Prejudice, 
without traverſing the Abſence, ch. 10. fect. 27, 29. 
Yet he may plead collateral Matter, ch. 10. ſect. 28. 
Alſo the King may recover the ſaid Forfeitures by Ac- 
tion or Information in the Courts of Meſiminſter, 
eh. 10. bet. 9 % ot /- | 
And by this Mrans he may proceed againſt a Husband 
for the Abſence of his Wife, ch. 10. fect. 31. 


Huw by an One Third of the 201. may be ſued for 
Informer, by any one, (ch. 10. ſect. 32.) who 
may proceed for the King's Share as 


well as his own, (ch. 10. ſect. 34.) and is no way re- 
ſtrained by thoſe Statutes, which ſeem to give the whole 


to the King, (ch. 10. ſect. 33, 35, 36, 37-) yet he 


ſhall be barred by a former Conviction at the 
King's Suit, though the King himſelf ſhall not, ch. 
10. fect. 38, 39. | 


G. | 
De Danger On Default of Payment of the 201. eve- 
of not paying ry Month after Conviction, the King 
the 201. for may ſeize two Parts of the Offender's 
every Month Lands, and all his Goods, ch. 10. ſect. 
after a Con- 40, 41. 4 
viction. But on no other Conviction but ſuch as 


ſhall be on an Indictment, nor with- | 


out a Judgment, except in the Caſe of a Proclama- 


tion, ch. 10. fect. 41, 42, 43, 44. 
Nor can he in any Caſe ſeize the Lands, or grant over 


the Goods without an Inquiſition, ch. 10. ſect. 45, 46. 


H. 


Diſability of No Recuſant convict can practiſe Law 
Recuſants, or Phyſick, or bear an Office in any 


&c. Court or Camp, (ch. 10. ſect. 48.) 
or be Executor, Adminiſtrator, or 

Guardian, ch. 10. ſect. 49. YT ; 
All Recuſants ſhall be bound to their Good Behaviour, 


ch. 10. fect. 50. 
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at Aſſizes, Gaol-Delivery, or Seſſions, | 


— 


1 


| 


L 
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Such Offender is wholly diſcharged by Fw they hall 

his Conformity, as well againſt the be diſcharged, 

King as the Subject, before or after 

Judgment, ch. 10. ſect. 50, 51, 52, 53. 

Alſo an Heir who conforms ſhall hold all the Lands dif. 

charged, which were not ſeized in the Anceſtor's 

Life, ch. 10. ſect. 55, 56. | 

But the Lanes in Fee-ſimple, or Tail, of an Heir who 

does not conform, are liable to be ſeized, Ec. ch. 10. 

ſect. 63. 

Thoſe, who keep Recuſants in their Fa- Puniſhment 

milies, abſenting themſelves a Month for the Abſence 

from Church, forfeit 10/, a Month, of others. 

ch. 11. | , 

For other Matters. See Papiſts, Pope, Po | 
E 2emunire, and Pzoteſtant Dileacer 4 Me | 


Church-Wardens. 


May levy the Forfeiture of 12 4. for not coming to 
hurch, ch. 18. ſect. 19. 8 | 

Shall receive Fines for not repairing Highways, ch. 76. 
ect. 60. | 

May * the Penalties for keeping an unlicenſed Ale. 
houſe, (ch. 78. ſect, 16.) for ſuffering Tippling 
(ch. 78. ſect. 18.) for Drunkenneſs, (ch. 78. ſect. 
20.) for Tippling, (ch. 78. ſect, 21.) and muſt pre- 
ſent all ſuch Offences, ch. 78. ſect. 22. 

Are not within the Statutes which appoint the receiving 
the Sacrament, ch. 8. ſect. 4. | 

May pull off Hats in Church, c. ch. 63. ſect. 28. 


Civil. 


Difference betwixt civil and criminal Proſecutions, ch, 
1. ſect. 5. ch. 60. ſect. 27. | 


Clergy. See Þouſe and Larceny, and ch. 33. 
lect. 36. 


Clergymen. 

All Clergymen, as ſuch, bound to officiate, ch. 7. ſect. 1: 
How they are to be deſcribed in an Indictment, ch. 19. 
wet 23%. | ; | 
Within the Statutes concerning Highways, ch. 76. 
ſect, 14. See Laymen, e | 


3 Clericus. 
The Import and Extent of the Word, ch. 7. 


Clipping. Hs 

High Treaſon, (ch, 147. ſect. 61.) but not within 25 
£4. 3. ch. 17. ſect. 55. 5 N 

Thoſe, who ſhall apprehend and convict a Clipper, 
ſhall receive 40 J. ch. 17. ſect. 64. 


High Treaſon to counterfeit the King's Coin in Gold or 
Silver, (ch. 17. ſect. 57.) or to bring into the Realm 
Money known to be falſe, counterfeit like the King's, 
or foreign current Coin, from a foreign Nation, 
with an Intent to merchandiſe therewith, ch. 17. 

| ſect. 65, 66, 67, 68, 69. 

High "Treaſon to forge foreign Coin current, Miſpriſion 
to forge it not current, ch. 17. ſect. 59, 60. 

High Treaſon to waſh, clip, round, file, diminiſh, or 


falſify for Lucre any current Money, ch, 17. ſect. 61. 
| High 
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High Treaſon to make, buy, ſell, or keep coining In- 
ſtruments, or to mark Coin on the Edges, or to gild 
falſe Coin, ch. 17. ſect. 62. 

Such Inſtruments may be ſeized by any Perſon, and ſhall 
be Evidence at the Trial, ch. 17. ſect. 63. 

| Felony to blanch Copper for Sale, or to mix blanched 

Copper with Silver, or to buy or ſell it, or any Mix- 


ture heavier than Silver, and looking like Gold, but 


not ſo good, or to receive or pay counterfeit milled 
Money at a lower Rate than its Denomination im- 
ports, ch. 18. ſect. 1. 

Anciently it was Felony to tranſport any Silver, except 
Plate for the Service of a Houſe, ch. 18. ſect. 2. 

But at this Day it is lawſul to tranſport foreign Coin, 


being marked at Goldſmith's Hall, &c. ch. 18. ſect. | 


2, 3, 4, 0. | 

Penalty of 500 /. for caſting Bars of Silver in Imitation 
of Spaniſh, ch. 18. ſect. 2. 

Six Months Impriſoament for common Brokers to buy 
or ſell Bullion, ch. 18. fect. 6. 


Anciently Felony to multiply Gold or Silver, but not | 


at this Day, ch. 18. ſect. 7. See Counterfeiting, 


Colluſion, ch. 83. ſect. 29, &c, 


Combat. 
To kill another in lawful Combat, juſtifiable, ch. 28. 
ſect. 16. i | 


Command. 


Infants and Feme-Coverts, not guilty of a Crime from 
a bare Command, ch. 64. ſect. 35. 


Common. 
How far within the Statutes of forcible Entries, ch. 64. 


ſect. 31. 


Common Law Courts. 


Præmunire to draw any out of the Realm in Plea, 
whereof the Conuſance belongs to the King's Courts, 
or to ſue in other Courts to defeat the Judgments 
given there, ch. 19. ſect. 14, 15. 

Proceedings by Commiſſioners of Sewers againſt a Judg- 
ment at Law, (ch. 19. ſect. 16.) and Suits in the 
Admiralty, or Spiritual Courts, for a Matter appear- 
ing by the Libel to be of temporal Cognizance, (ch. 
19. ſect. 18, 19.) and, as ſome have ſormerly ſaid, 
Suits in Equity to impeach a Judgment at Law, (ch. 
19. ſect. 17.) are within the Danger of this Law. 

How far the Common Law Courts may take Cogni- 
zance of Hereſy, ch. 2. ſect. 6, 7, 8. | 

Monopolies triable only in the Courts of Law, ch. 79. 
ſect. 10, 11. | | | 


Common P2ayer, See Affrays, E. 


Clergymen refuſing to uſe it, or depraving it, forfeit one 
Year's Profits of their Promotions, Ic. by Statute, 
and may be deprived by the Spiritual Law, whether 
they have any Cure, ch. 7. ſect. 1, 2, 3, 4. 

Laymen depraving it, forfeit 100 Marks, &c. ch. 7. 
ſect. 5, 6. | | 


Companions, See Acceſſary. 


Computation of Tfme. 


Where by Lunar Months, ch. 10. ſect. 11. 
Where by Kalendar, ch. 82. ſect. 13. 


Computation of Miles, ch. 12. ſect. 15. 


Striking in a Palace, wherein the King 


Concealment, 
By Officers, ch. 59. ſect. 3. | 
By Jurors, ch. 59. ſect. 4. Sce Milpziſion. 


Confounfty., See Officers, Church, Papiſts, 
Pꝛoteſtant Diſſenters, and Schools 


Conjuration, ch. 3. ſect. 1, f. 
Conſent. 


Marriage within the Age of Conſent makes not a ſe- 
cond Marriage Felony, ch. 43. ſect. 6. 


Conſpiracy. 


A Conſpiracy to levy War againſt the King's Perſon, 
High Treaſon, ch. 17. ſect, 9, 27. 

A Conſpiracy to raiſe the Price of Victuals ax Work, 
highly Penal, ch. 80. ſect. 10. 

A Conſpiracy falſly to move Pleas, or to indict, or o- 
therwiſe to prejudice a Man, a High Offence, (ch. 
72. ſect. 1.) and a good Ground for an Indictment, 
or Action on the Caſe, whether the Party wronged 
be acquitted or not, though it come not within the 
ſtated Form of Writs of Conſpiracy, ch. 72. ſect. 2. 

It is no Excuſe of ſuch a Conſpiracy, That the Indict- 
ment was inſufficient, or that it imported no Scandal, 
or that the Court had no Juriſdiction, (ch. 72. ſect. 3.) 
or that the Defendant acted only as a Witneſs, ch, 
72, ſect. 4. 

But it is a ſafe Defence, That the Defendants acted 
only as Jurors in a criminal Matter, (ch. 72. ſect. 5.) 
or as Judges in the Face of the Court, (ch. 72. ſect. 
6.) or that they had probable Cauſe for the Proſecu- 
tion, ch. 72. ſect. 7. 

Alſo it is a ſure Defence againſt a Writ of Conſpiracy, 
but not againſt an Action on the Caſe in the Nature 
of it, that only one was guilty of it, ch, 72. ſect. 8. 

Thoſe convicted at the Suit of the Party, ſhall be fined 
and pay Damages ; thoſe convicted at the Suit of the 

Eing, ſhall have a villainous Judgment, ch. 72. iect. . 


Conſtable. 


Shall levy the Fines for not repairing the Highways, 
(ch. 76. ſect. 67.) and account for them, ch. 76. 
ſect. 68, 69. | | 

Shall aſſiſt the Juſtices in making Taxes for Bridges, 

ch. 77. ſect, g. 


May levy the Penalties for 2 an unlicenſed Ale- 


houſe, (ch. 78. ſect. 16.) for fuffering Tippling, (ch. 
78. ſect. 18.) for Drunkenneſs, (ch. 78. ſect. 20.) 
for Tippling, (ch. 78. ſect. 21.) and muſt preſent all 
ſuch Offences, ch. 78. ſect. 22. | 
Are not within the Teſt-Act, ch. 8. ſect. 4. | 
Muſt execute the Statutes concerning Highways, on 
Pain of 40 s. ch. 76. ſect. 45. 
May compel Inn-keepers to receive Gueſts, ch. 78. 
ſect. 2. See Parſhal. 9 


Contempts. 
A. 
actually reſides, ſo as to ſhed Blood, 


puniſhable with Loſs of Hand, Ce. 
ch.21. ject, I, 2. 
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8 3 . 3 Conblckfion. 
ourts of u- Drawing a Sword, or fteiking in the A Statute, which requires a Conviction before the Pu- 
ſlice by Af- Preſence of the High Courts of J ** niſhment, ſays no more than the Law would have 
frays. ſtice, without drawing Blood, puniſh- implied, ch. 10. ſect. 8. ; . 
agble with Loſs of Hand, &c. (ch. 21. Every Judgment amounts to a Conviction, 20 . an 
ſect. 3.) tough the Perſon ſtriking were firſt aſſault- verſo, ch. 10. ſect. , 23. 
ed, (ch. 21. fect. 4.) but the bare Reſcue of a Pri- One Conviction is regularly a Bar to a new Proſecu- 
ſoner from thoſe Courts, {ch. 21. ſect. 5.) or the tion for the ſame Offence, ch. 10, ſect. 38. 8 
making an Affray near them, but out of their View, Where a ſecond Offence is more ſeverely puniſhed than 
Fn oy Pony 2 er ok 43 the firſt, it muſt be committed after a Conviction, 
ords. reatening oact udge, 40. ſect. 2. | 
£1 (ch. 21. ſect. 7.) reflecting on the Ja- n n Perety. 
ſtice of a Court, (ch. 21. fect, 8.) Convocation. 


iving the Lie in Meſiminſter-hall, (ch. 21. ſect. 9.) | 
5 ics an A in an inferior Court, (ch. 21. Its Power to declare Hereſy, ch. 2. ſect. 2, 3, 4. 
ſect. 10.) are High Contempts, Sc. | Cooks 
CURED ow OE 1 not hap 1 carl Conſpiring to raiſe the Price of Victuals, ch. 80. ſect. 10. 
in the Execution of his Office, are immediately fine- uals, ch. 80. ſect, 10. 
able and perhaps indictable, (ch. 2 1. ſect. 12.) but are Copper a 


only puniſhable by binding the Party to his Beha- 
viour, if ſpoken of ſuch Judge being out of the Exe- | Felony to blanch it, &c. ch. 18. ſect, 1. 


cution of his Office, ch. 21. ſect. 12, 13. - 
It is a high Contempt to threaten an Adverſary, Coun- Copy. 
ſellor, Attorney, Juror, or Gaoler, ch, 21. ſect. 14. | How far the Copying of a Libel amounts to' a Publi- 
So is it to diſcloſe an Examination before the Counſel, cation, ch. 73. ect. 10, ; 
co diſſwade a Witneſs from giving Evidence, to ad- | 
viſe a Priſoner to ſtand Mute, or to diſcloſe Evidence Copyhold. 
Swen to A Grand Jury, ch. 21. ſect. 15. Not liable to be ſeiſed for Recuſancy, ch. 10. ſect. 1 [+ 


2 0 | | | 
Contempts a= It is a High Contempt to refuſe the WE Cop P holder, | 
gainflthe K's King our Aſſiſtance in his Counſels, | To be reſtored on a forcible Entry, ch. 64. ſect, 15, 
Prerogative, or Wars, ch. 22. ſect. 2. 176, 17. 
: Too receive a Penſion from a foreign | | Cow 
Prince, ch. 22. ſect. 3. | where lawful . . 3 | 
To diſobey the King's Writs, not to anſwer Queſtions þ ere lawful to go over Ground ſown with it, ch. 76. 
of State propoſed by his Council, not to re:urn from F eee 25 : 3 
beyond Sea at his Command, or to go beyond Sea elony to burn a Barn full of Corn, and in ſome Caſes, 
without it, ch. 22. ſect 4. | to burn a Stack of Corn, ch. 39. ſect, 1, 2. | 
= Highly penal to ingroſs or regrate it, ch. 80. ſect. 14, 15. 
D. | Or to buy 3 for change of Seed without bringing as 
| f ; : Bi h to Market, ch. 10. ſect. 23. 8 
Contempts a- It is a High Contempt to charge the 8 : in the Bhecr 3 
be : 5 Us , n tl eg. 80. fect. 4. 
2828 WN But lawfal to buy it for Malting, ch. <4," 25. 


King's Perſon (ch. 23. ſect. 1, 2.) to abſolve obſtinate 5 . 
2 3 and impenitent Traitors, (ch. 23. ſect. we oa nes ts when it is at ſuch a Price, ch. 
ment, 3.) to endeavour to freighten the King o. lect. 26. 


into a Change of his Meaſures, (ch. - 
23. ſect. 4.) to ſpread falſe Rumours concerning his Cozoner, 
His Fee of a Penny from Juries, before Juſtices in 


Intentions, (ch. 23. ſect. 5.) to charge him with a 
Breach of his Oath, (ch. 23. ſect. 6.) to curſe or en- | Eyre, lawful, ch. 68. fect. 3. 


4 n 


deavour to leſſen him, Ic. ch. 23. ſect. 7. | He can take no Inqueſt but ſuper viſum Goc poris, (ch. 27. 
{ ſect. 13.) and if he take them ſo, whether traver!- 
E able ? ch. 27, ſect. 11, I 


Or Title, Alſo it is a High Contempt to deny his | No Deodand till the Death is found by his Inqueſt, ch. 
| Title, either expreſly in direct Terms, | 26, ſect. 8. | | 


hs 24. ſect. 1.) or impliedly by refuſing to take the 3 : 
aths required either by Common Law or Statute, | Coppozatfons. 
for tle Support of his Government, ch. 24. ſect. 2, | Muſt repair their own Bridges, ch. 77. ſect. 7, 8, Cc. 
37 4, Ec. | 5 Corporations aggregate may be bound to repair Bridges, 
| * I] or other bug ably by a general Preſcription, ch. 
See . 6. ſect. 8. ch. 77. ſect. 2. 
Contingency | Paintenance, Miy aſſign RL for their Proviſions, &c. with- 
— Contra Pacem. out any Danger of the Statute of Foreſtalling, ch. 
Neceſſary in an Indictment of Barratry, ch. 8 1. fect. 12. 80. ſect, 44, 45. See Riots, C. 


Conventlcles. | Cozruption ot᷑ Blood. 


Seditious Conventicles indictable at Common Law, ch. A Statute which ſaves the Corruption of Blood, faves 
2. ſect. 6. | the Deſcent of the Lands, and the Wife's Dower, 


See Affraps, and Þ20tetant Diſſenters, ch. 40. lect. 5. | N 
2 6 


” 
* 
— * 


No Corruption of Blood on an_Attainder of Piracy, 
ch. 37. ſe. 8. 5 
No Oreo; ,of the Blood of a Fels de ſe, ch. 27. 


ſect, 8. 
Coſtermongers. 


puniſhable for a Conſpiracy to raiſe the Prices of 
ViRuals, c. ch. 80. ſect. 10. 


os Covenant. 
In ſome Statutes includes a parol Promiſe, ch. 84. ſect. 5. 


Coverture. 


A Feme Covert cannot commit a bare Theft in Com- 
pany with her Husband ; but Crimes of a higher Na- 
ture ſhe may, and even Theft on his bare Command, 
(ch. 1. ſect. 9, 10, 1t. ch. 33. fect. 19.) but ſhe 
cannot ſteal her Husband's Goods, ch. 33. ſect. 19. 
And ſhe may be generally indicted for Crimes not capi- 
tal, but not informed againſt without her Husband, 
ch. 1. ſect. 12, 13, ch. 10. ſect. 3r. 
Neither can ſhe be guilty of a forcible Entry by her bare 
Command, ch. 64. ſect. 35. | 
It is doubtful, whether a Conviction of a Wife on an 
Indictment be a Bar to an Information againſt the 
Husband, ch. 10. ſect, 39. | 
| Yet perhaps her Leaſes may be ſeiſed by Force of ſuch ' 
a Conviction, ch. 10. ſect. 31. | 
See Husband and Papiff, B. C. D. 


Council Pꝛiby. 


Felony to aſſault a Privy-Counſellor in the Execution 
of his Office, ch. 18. ſect. . | 
The ſame Crime for a Court-Servant to compaſs his 
Death, ch. 18. ſect. 8. 4 
Highly Penal to diſobey the Summons of the Council, or 
to refuſe to anſwer their Queſtions, ch. 22. ſect. 4. 


| 


— — : — 2 —ũꝓ . 


„ 


Counſelloz. | 
Not puniſhable for ſhewing a falſe Deed in Evidence, 
ch, 70. ſect. 12. | 
dee Paintenance, E. 


| 


Counterkeiter. 


Thoſe, who coin Money without the King's Authority, 
or who acting under his Authority make it too baſe an 
Alloy, are Counterfeiters of it, and Traitors, ch. 17. 
- ſoot. „„ | 

Alſo the Counterfeiters of the King's Great and Privy 
Seal, or Sign Manuel, are Traitors, but not thoſe who 
barely intend ſo to do, or who fix them to a Writing 
without a Warrant, . or who remove them from one 
Writing and fix them to anocher, ch. 17. ſect. 47, 
48, 49, 50, 5. 

Counter:citers of Bank Notes (ch. 58. fect. 1.) Exche- 
quer Bills, (ch. 58. ſect. 2, 3, 4, 5.) Stamps, (ch. 


or Lottery Orders, ch.58: ſect. 9 are guilty of Felony, 


Courts. see Common Law Courts, Spiri. 
tial Courts, Conteinpts, B. King's Beneh. 


| Currans. 
Not within the Statute of Foreſtalling, cb. 80, ſect. — 


"IS 


Index to the F irſt Book. 


3 Curling. 
How puniſhed, ch. 6. ſect. 4. 


Cyder. 


Lawful to export it, ch. 80. ſect 30. 


. 1 Ls A 2 


Damages. 


ſect. 24. 


Death caſual, ch. 26. 
Dead Body. 


Felony to take it up to employ it in Witchcraft, ch. 3. 
. 


Debts. 
ſect. 56. 


Oeceits, ch. 71. and ch. 83. ſect. 29, Sc. 
Oecies tantum. See ch. 85. ſect. 10, 11, Oc. 


Declaration againſt Popery, 


How far criminal to refuſe it, ch. 14. 


| Deer. 
Where Felony to take them, ch. 33. ſect. 26. 


2 Defence. 


Where one may juſtify killing another in his own De- 
fence, ch. 28. fect. 24, 25. | 

Where he can only excuſe it, ch. 29. fect. 13, 14, 15, 
16, 17. See Eomicide. 


Demurrer. 


Judgment on Demurrer, a ſufficient Conviction, ch. 
10. fect. 9. 


Deodand. 


Whatever moves together with the Thing which oc- 
caſions a Man's Death, and any way contributes to 
it, (ch. 26. ſect. 3, 6.) is forfeited as a Deadanch, 
unleſs it were fixed to a Freehold, ch, 26. ſect. 5. 

Whether the Perſon ſlain were of Diſcretion or not, 
(ch. 26. ſect. 4.) ſo that he die within the Y car and 
Day, (ch. 26. ſect. 7.) and were not on the open Sea 
at the Time of the Hurt, ch. 26. ſect. 6. 


Nothing can be ſeiſed as a Deoduaid before the Coroner's 
* Inquelt, after which the Sheriff is anſwerable for it, 


(Fc. ch. 26. ſect. 8. 
 Deviivation. See Spiritual Courts. 


58. ſect. 6, 7.) South-Sea Bonds, (ch. 58. ſect. 8.) Detainer. See Foꝛcible Entry end De⸗ 


taincr. 
Dice, ch. 71. ſect. i, 3. 


Oiſability. See Madman, Infant, Cover⸗ 


ture and Plea. 


5 Dil⸗ 


W HAT are to be recovercd for Forgery, ch. 70. 


What Debts to the King bind an Heir in Tail, ch. 10; 
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Index to the 
Dilcretion. 


How far required to make one guilty of a Crime, ch. 1. 

The aſſeſſing of Fines on Offenders, (ch. 63. ſect. 20.) 
and the Binding of Perſons to their Good Behaviour, 
(ch. 61. ſect 4.) left to the Diſcretion of the Juſtices. | 

So is the Awarding of Re-reſtitution on an Indictment 
of forcible Entry, ch. 64. ſect. 63, 64, 65, 66. 


| Dilpenſation. 
No Diſpenſation of the Statute againſt buying Offices, 
ch, 67. ſect; 5. | 


Diſſeiſin. See Fozcible Entry, H, I. 


Diſſenters. 
Diſlenters. 


Ditches. 


How to be cleared and ſcowered, ch. 76. fect. 26, 52, 


53» 54» 55 
Where new ones may be made by Surveyors, ch, 76. 


fert . 
Where puniſhable as Nufances at Common Law, ch. 
76. ſect. 48, 50. 


Divoꝛce. „ 

A Second Marriage not Felony after a Divorce a Menſa 

Thore, ch. 43. fect. 5. | | 
Diogs. 

No Felony to ſteal them, ch. 33. ſect. 23. 


Doozs. 
Where lawful to break them open to preſerve the Peace, 
ch. 63. ſect. 16. 


Dovecote. see Low of a Mano}, and Nu- 
| kance. | 


Dowber. 


ö 


ö 
| 


| 


The Wife of a Felo de ſeſhall have her Dower, ch. 27. | 


ſect. 8. Sec Co;ruption of Elood. 
Dꝛovers. 


Hou to be licenſed, ch. 80. ſect. 40, 41. 
Not to travel on the Lord's Day, ch. 6. ſect. 3. 


Oninkenneſs. 


Forfeits 5 5. (ch. 78. ſect. 20.) and fu 
a Court Martial, ch. 6. fect. 5. 
Excuſes no Crime, ch. 1. ſect, 6. 


Duching⸗Stool, ch. 75. ſect. 14. 
Duel. 


Where one, who kills another in a Duel, ſhall be guilty | 
of Murder, ch. 31. fect. 21, 22, Cc. 

A High Crime barely to fight one, or to ſend a Chal- 
lenge, ch. 63. ſect. 3, 21, x 


Ealement. 
O T within the Statutes of forcible Entries, ch. 
64. ſect. 31. 


I 


See Church, and Pꝛoteſtant 


bjects Seamen to 


Firſt Book. 
Eccleſiaſtical. 


Poſſeſſions within the Statutes of forcible Entries, « 


64. fect. 31. 
Perfons may be guilty of High Treaſon, ch, 17. ſect. 4, 


For Courts. See Spiritual Courts. 


Education, Popiſh, ch. 15, ſect. 1, 2, ;. 
Eggs. 
Where it ſhall be Larceny to ſt 


cal them, ch. 33. 
ſect. 27, 28. N 


Egyptians. 
Where guilty of Felony, ch, 54. 


Election. 


Where the Parties Election to ſuffer Impriſonment in 
Lieu of a Forſeiture is taken away by the Act of 
God, Yrere, if he fhould be diſcharged of the For- 
feitures ch, 7. ſect. 6. | 

King has the Election to proceed againſt ſome Offen- 
ders, either as guilty of Treaſon or Præmunire, ch; 
19. feet. 13. i „„ 

Alſo he may proceed againſt Non-jurors, either on the 

Statutes of Præmunire, or on the milder Statutes 

ek. 24. fect. 5. | 


Embeſilment, See Imbeſilment. 
Einbzacery. 


What ſhall amount to it, ch. 85, ſect. r, 2, 3, 4. 

What Acts of this Kind are altogether unlawful, ch, 
85. ſect. 5. | 

In what Circumſtances ſome Acts of this Nature may 
be lawful, ch. 85. ſect. 6. | 

How reſtrained by Common Law, ch. 85. ſect, 7. 

How by Statute, ch, 85. ſect. 8, &c, 


Emiſſion. 
Neceſſary in a Rape and Sodomy, ch. 4. ſect, 2. ch, 41. 
fect. F. | ; 


Enemy, 


Lawful for any one to take up Arms a 
63. ſect. 10. 


| 7 


gainſt them, ch. 


Engleſchire, ch. 29. ſe&. 20, 21, 12. ch. 31: 
| ſect. 15 2. 


Engrofling, See Fozeſtalling 
Enqueſt. See Inquiſition and Armour: 


Entry. See Burglary and Fozcible Entry, 


Equity. 
One may lawfully maintain in reſpect of an equitable 
Intereſt, ch. 83. ſect. 17. 


Ekroz. 
What Errors are Heretical, ch. 2. ſect. 2. 
No Writ of Error lies for any Record which doth not 
amount to a Judgment, ch. 10. ſect. 23. 
You may aſſign Error tending to the King's Prejudice, 
in a Conviction for not coming to Church, but no 


other Error, ch. 10. ſect. 29. | 
Edaſion. 


Tudex to the Firſt Book. 
- Evaſion. - 1 


The Lew aud d be cee See Fraus Legt, and Elling Ale in them needs no Licence, ch. 7). ſect; 
* 11, 16. See Fozellalling. e 
| | 
Maintenance to give dy ien | ch. 83. ſect. 6 A High C Falſe-Tokens. = 
a1ntenance tc ly, ch. . . 
What may be given in Evidence, and by whom. See | igh Crime to get any Money by them, ch. 71. ſect, 


Special Pleading, Uſary, Coin, and Witneſs. | * wg 8 
1 5 Farthings. 
Exchequer. * Armour. Coining of them not Treaſon, ch. 17. ſect. 57, 
Excommunication. 


For Hereſy, ch. 2. ſect. II. Faſt-Oays. 


| | | Th A I - f 287 1] : 5 
For an Affray in a Church, ch. 63. ſect. 24, 25, 26. e Appointment of Faſt-days merely Political, ch. 6 


lect. 7. 
For Popery, ch. 12, ſect. 1, 2, 3, 4, 5, 6. . f 
Where a N makes a Man, ipſo facto, excommuni- Fees 
cate for an Offence, yet he muſt judicially appear to B | : | ; 
have been guilty, ch. 63. ſect. 27. ow far lawful to take them. See Extogtion. 
Excuſable Homicide. Sce pomicide. Fee ſimple and Fee. tail. 
a | How far a Recuſant's Heir is chargeable for his Anceſtor's 
Excuſe. Otffence in reſpect of any ſuch Lands, ch. 10. ſect. 56. 
Want of Care of a Wound no Excuſe for him who 
gave it, ch. 31. ſect. 10. Felo de ſe. 


Sickneſs for Part of the Time, no Excuſe for a Month's | Muſt be of the Age of Diſcretion, and Compos Mentis, 
Abſence from Church, ch. 10. ſect. 10, See Spe- ch, 27. ſect. 1. h 


cial leading, Pighways, C. I. Libels, Pil⸗ No Neceſſity that he muſt be a Madman of Courſe, 


chance, Kiots, H. and Church, B. ch. 27. ſect, 2, 3 
| : In ſome Caſes one may be a Felo de ſe, who only in- 
Execution. | | tended to kill another, ch. 27. ſect. 4, 5. 
Of an Infant, reſpited in Diſcretion, ch. x. ſect. g. But he muſt be ſome way an Agent to it, (ch. 27. ſect, 


+ of the Tadowment 4 8 | 45+) and therefore he who perſwades another to Kill 
TE Ser amm. him, is not a Felo deſe, ch. 27. feet. 6. 

EE What ſhall be forfeited be a Felo de je, ch. 27. ſect. 7, 8. 

| Nothing is veſted in the King before Inquiſition, ch. 27. 

Exemption, ſect, 9. See Cozoner, Cozruption of Wlood, 

Dower, Foptgiture, Inquiütion, Pardon, Pear 


No Exemption from the Repairs of Bridges, ch. 77. 
; and Day, 


ſect. 18. | 


Exrpottatton. 
1 
Of Sheep or Wool, Felony the ſecond Time, ch. 52. Felony by Tommon Law 


Of 5 and Silver, how far lawful, ch. 18. fect. 2, 37 _ 3 eee ch. 25. ect. 1. 


5 C0. Included in High Treaſon, ch. 28. ſect 
Of Corn, ch. 80. ſect. 26. | 8 5 5 . 9 18 
ON Beef. e Row. r Always accompanied with an evil Intention, ch. 25. | 


N 113 to a bare Intention t th 
Of Ale, Beer, Cyder or Mum, ch. 80. ſect. 30. 16 0 e Intention to commit it, ch. 


| | Where the killing of a Felon may be juſtified, Sce 
Exposition. See Statute and Penal Sta- Comicive, C,. E. 


tüte. The Word Felonice neceſſary in an Indictment of Pe— 
. | tit Larceny, ch. 33. ſect. 36, 
Exto!tion, Maybem, Felony at Law, ch. 44. ſect. 3. 
What it is in a large, and what in a ſtrict Senſe, ch. 68. 8 
Regularly no publick Officer could take any Thing what- Felony by Statutc. 


ſoever for doing his Office, though he had a Pre- 
ſcription for it, ch. 68. ſect. 2. 

But the Sheriff's Bar-Fee, and the Coroner's Penny 
claimed from Juries before Juſtices in Eyre, and al! 
ſtated Fees of Officers of Courts of Juſtice, have been 
always thought lawful, ch. 68. ſect. 2. 

Allo other Officers have been allowed by Statute cer- 
tain Fees in ſome other Caſes, but they are guilty of 
Extortion if they take moe, neither can they main- 
tain an Action on a Promiſe of more, ch. 68. ſect. 4. Feme-Covert. See Coverture. 

Extortioners are puniſhable by Fine and Impriſonment, — 


and Removal from their Offices, Sc. ch. 68. ſect. 5. 


From what Words it ſhall be conſtrued, ch. 40. ſect. 1, 2. 
Where a ſecond Offence is Felony, it requires a pre- 
vious Conviction of the firſt, ch. 40. ſect. 2. 

It ſhall have like Incidents as a Felony at Common 
Law, ch. 40. ſect. 4. | 

The Repeal of a Statute makes an Offence no longer 
puniſhable as Felony, ch, 40. ſect. 6. See &tatute. 


Fine, 


Tidex to the Firſt Book. 


Jo be aſſeſſed by the Diſcretion of the Court, ch. 63. 
ſect. 20. | | 
For not Repairing the Highway, how aſſeſſed, eſtreated, 
(ch. 76. ſect. 67,.68, 69, 70, 73.) and applied, ch. 


76. lect. 23. a 
Filh. 


Not to be foreſtalled, engroſſed or regrated, (ch. 80. 
ſect. 14, 15.) except in fome ſpecial Caſes, ch. 80. 
iect, , 33- -< | 

Appointment of Fiſh-Days, merely political, ch:6. ſect. 7. 

he. e Felony to take Fiſh, ch. 33. ſect. 25. 


 Foxcible Entry and Detatner: 
A 


The Defe& of At Law any one who had a Right of 

the common Entry might uſe Force, ch. 64. lect. 1. 

Law. But this Liberty being much abuſed, was 
found neceſſary to be reſtrained, ch. 
64. feet. 2. | 

puniſhable only at the King's Suit, ch. 


B 


The Proviſi- By 2 E. 3. If Arms be made uſe of they 

ons by Staiute, may be ſeized, the Offender impriſon- 
ed, but the Party ouſted cannot be re- 
ſtored, ch. 64, ſect. 5. . 

By 5 R. 2. 7. thoſe who enter with ſtrong Hand and 
Multitude of People, are to be impriſoned and ran- 
ſomed, ch. 64. ſect. 6. 

By 15 K. 2. 2. Such Offenders holding a Place forcibly, 
are to be convict by the Record of any Juſtice of 
Peace, and committed till they pay a Fine, ch. 64. 
ſect. 7. 

It is helden that ſuch a Record on View is not traverſa- 
able, and that the Juſtice may aſſeſs the Fine, but ought 
not to commit the Party after the Fact, ch. 64. ſect. 8. | 

By 8 H. 6. 9. like Remedy is given on a forcible De- 
tainer (ch. 64. ſect. 9.) alſo the Juſtice is impowered 
to inquire of a forcible Entry or Detainer, and upon 

the Inquifition, to cauſe the Lands to be re- ſeized (ch. 
64. ſect. 10.) And the Sheriff is to return a-ſuffici- 
ent Jury under ſevere Penalties, (eh. 64. ſect. 11.) | 
alſo Corporation Head Officers have like Power, ch. 
„ 


Vet it is made 


54. fect. 3. 


— — 


Three Years Rut Perſons in Poſſeſſion three Years be- 

P:ſjefun. fore the Inquiſition are not to be ouſt- 
| ed by it, ch. 64. ſect. 13, 14. 

Copyhelders. Copyholders and Leſſees forcibly ouſted 


by the Freeholder, are provided for by 
21 7ac. 1. 15. ch. 64. fect. 15, 16, 17. 
But a Leſſor has no Remedy againſt a. 
Leſſee ouſting him by Force, ch. 64. 
lect. 17. | 
3 | 
hat an En- One ſhall not be ſaid to make an Entry 
try within by a bare Agreement, (ch. 64. ſect. 
theſe Siatutes. 24.) or without ſome Claim, expreſs 
or implied, (ch. 64. ſect. 20.) but 
without an actual Ouſter he may, (ch. 64. ſect, 21.) 
or by a bare Continuance in Poſſeſſion, (ch. 64. ſect. 
2.2.) or by accompanying the principal Party, ch. 64. 
tect. 22. | 


D 


Nas Force is No Entry can be adjudged forcible, but 
only either in reſpect of ſome Act of 
Violence, as beating the Poſſeſſor, or 


breaking open Doors, &c, (ch. 64. 


72 


required 19 
make an Un- 
try foretbie, 


The Caption of the Indictment needs 


| The Poſſeſſion wherein the Force was 


No Indiament can warrant a Reſtitu- 


ſet. 26. or in reſpect of ſome Terror by Threats 
of fome bodily Hurt) whether by one or more; un- 
uſual Armour, or Number of Servants, &;, ch. 64. 

ſect. 27, 28, 29. | 5 


5 


A Detainer may be forcible in reſpect of Mat to 
the like Threats, Numbers, or Arms, make a De- 
as will make an Entry forcible; or in tainer fo, 
reſpect of ſhutting one's Doors againſt 
a Juſtice, but not from a bare Refuſal to go out of 
a Houſe, ch. 64. fect. 30. | 


Eccleſiaſtical as well as Temporal Poſ- hat Poſſe- 
ſeflions are within theſe Statutes; alſo ſions are 
one may be guilty of.a forcible De- within theſe 
tainer of any Poſſeſſion, but not of a Statutes. 
bare Eaſement, and he may be guilty | 
of a forcible Entry of any Poſſeſſion, for which 2 

Writ of Entry lies, ch. 64. ſect, 31. 


G 


None can be guilty in reſpect of Land, Mo may be 
whereof he himſelf hath the ſole law- guilty, 
ful Poſſeſſion, and another the bare 

Cuſtody, (ch. 64. ſect. 32.) but a Jointenant may be 
guilty, (ch. 64. ſect. 33.) ſo may every Perſon who 
has a defeaſible Poſſeſſion, (ch. 64. ſect. 34.) ſo allo 
may an Infant of Feme-Covert acting in their own 
Perſons, and not barely commanding others, ch 64. 
ſec, 35 


H 


What oug bi 
to be the Form 
of the India- 
Ment. 

As to Cer- 
tainty of the 
Land, 


only ſhew, that the Juſtices before 
whom it was taken, were Juſtices of 
Peace, ch. 64. fect. 36. 


committed muſt be certainly deſcribed, 
and is not ſufficiently aſcertained by 
the Word Tenement,.or a disjunctive 
Expreſſion of Things of different Na- 
tures, ch. 64. ſect. 37. 


An Indictment on 15 K. 2. needs only Poſſeſſion and 
ſhew, That ſome Perſon was in E/tate. 


Poſſeſſion; but an Indictment on 8 H. 
6. muſt ſhew, That the Party had a Freehold, and 
on 21 Jac. 1. That he had a Term for Years, Cc. 
ch, 64. ſect. 38. 


A Repugnancy in fuch an Indictment is Without Re- 
a fatal Fault; as where it ſets forth a pugnancy. 


Diſſeiſin of a Leſſee for Years, or of 
one who is ſaid to have been always in Poſſeſſion, ch, 
64. fect. 39 | 

An Indictment on 45 R. 2. muſt ſhew, Force both in 
That both the Entry and Detainer were the Entry and 
forcible, but an Ind ictment of 8 H. 6. Detainer. 
needs only ſhew, That one of them 
was ſo, ch. 64. ſect. 40. | 
Continuance 
tion, unleſs it ſhe a Continuance of of the Ou/ter. 
the Ouſter, ch. 64. ſect. 41. 

The Outter ſhall be intended to have been Time and 
at the ſame Time and Place with the Place. 
Entry, Without adding autunc & ibidem, 

ch. 64. ſect. 42, 


4 The 


\ % 
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The Words Ilicite expulit and inde, are 
implied in the Word Diſſeiſtuit, ch. 

| 64. lect, 43. 

vi & Armis, It is neither neceſſary to have the Words 

Complaint. Vi. & Armis, or to expreſs a Complaint 

| to the Juſtice, ch. 64. ſect. 44. 


| I. 

Reſtitution, of Reſtitution can be awarded only of Te- 
what Poſſeſ- nements viſible and corporeal, (ch. 64. 
ions, and to ſect. 45.) and to one, who was ſeiſed 


whoms of an actual Freehold, (ch. 64. ſect. 
46.) which alone ſeems neceſſary, 


whether it were by Right or Wrong, ch. 64. ſect. 47. 


K. 
Reſtitution can't be awarded by any Ju- 
ſtices but thoſe before whom the In- 
dictment was found, or the King's Bench, ch. 64. 


_ ſect. 0, f. — 
Poſſe. * The Sheriff may raiſe the Poſſe to exe- 


cute it, ch, 64. ſect. 52. 


* 
The three Years Poſſeſſion, which ſhall 
Tears Poſſeſ- bar a Reſtitution, muſt have an unin- 
frm. terrupted Continuance, (ch. 64. ſect. 
53.) and regularly ought to be lawful, 
(ch. 64. ſect. 54.) but perhaps does not neceſſari- 
ly require that the firſt Entry was peaceable, ch. 64. 
1 | 
The Allegation of it ſtops Reſtitution till it be tried, 
tho' it ſhew not any Title or Eſtate, ch. 64. ſect. 56. 
Before the Day of the Indictment, and before the In- 
dictment, in 31 El. 11. have the ſame Meaning, ch. 


64. ſect. 57. 
Notice. 


Illicite ex- 
pulit inde. 


By whom. 


The three 


Alſo Reſtitution muſt be ſtayed till the 


againſt him, (ch. 64. ſect. 60.) and 
Traverſe. if he appear and tender a Traverſe, it 
muſt ſtay till ſuch Traverſe be tried, 

(ch. 64. ſect. 58.) and ſo much found as will warran 

2 Reſtitution, ch. 64. ſect. 59. 
Superſedeas, Tt can be ſuperſeded by no Juſtices, ex- 
cept ſome of thoſe before whom the 
Indictment was found, or the King's 

- Bench, ch. 64. ſect. 61, 62. 

Re-reflitution, The King's Bench may grant a Re- 
reſtitution to the Defendant, upon the 
Reaſonableneſs ef his Caſe, conſidered in its whole 


Circumſtances, but is not bound to do it, ex Rigore | 


Juris, ch. 64. ſect. 63, 64, &c. 
For other Matters. See Yomtcide, C. 


Fozcible Marriage. See Marriage. 


Fozeign. 
What ſhall be ſaid to be a foreign Nation, ch. 17. ſect. 
67. See Fozeſtalling, B. 


Fozeſtalling. 
— 


How puniſhed All endeavours to raiſe the Price of 
at Common Merchandize, come under the Notion 
Law. of Foreſtalling at Common Law, (ch. 
: 80. ſect. 1, 2.) which was anciently 
puniſhed with Pillory, and always with Fine and 
Impriſonment, ch. 80. ſect. 5. 


| 


Defendant have Notice of the Charge | 


ITT B. 

By Statute its Notion is confined to the How by Sta- 
Foreſtalling a Fair, or Market, (ch. tute. 

80. ſect. 12.) and it is puniſhed with 

two Months Impriſonment, and the Forfeiture of 
the Value of the Goods, &c. ch. 80. ſect. 21, 22. 

It is unlawful to foreſtal many Things In ſome Caſes 
which it is lawful to engroſs, as Barley unlauful, 
for Malting, (ch. 80. ſect. 25.) Fiſh, where Ingroſ- 
(ch. 80. ſect. 32.) Victual bought by ng is lawful, 
a Victualler, (ch. 80. ſect. 36.) Corn 
bought to be tranſported from one Part 

of the Realm to another, (ch. 80. ſect. 39.) Cattle 
bought by a Drover, (ch. 80. fect. 40.) or by a 
Badger, Cc. (ch. 80. ſect. 41.) Proviſion for Ship- 
ping, (ch. 80. ſect. 43.) But it is not made unlawful 


3-) or foreign Victuals, ch. 80. ſect. 35. See In⸗ 
ozmation. = oY 


Forfeiture, 


No Forfeiture of Lands or Goods for Hereſy, ch, 2. 
ſect. 10. 1 

The Limitation of it to the King in a Statute is mere 
Surplus, ch. 10. ſect. 33. 

When ſaved by Death, ch. 7. ſect. 6. 

The Forfeiture of a Deodand, or of the Goods of 2 
Fels de ſe, ſhall relate to the Stroke, and can be ſaved 
by no Alienation, ch. 26, ſect. 7. ch, 27. ſect. 10. 

But it may be ſaved by a Pardon before the Inquiſition, 
ch. 26. ſect. 8, ch. 27. ſect, 9, 10. 


Forcery. 
A 


What ſhall be ſaid to be Forgery at Common Law, 
ch. 70. ſect. 2. 


Forgery in making an antedated Deed, Forgery at 
ch. 70. ſect, 1. | Common Law, 


In making a Will, or inſerting Legacies in it without 
Direction, ch. 70. ſect. 2, 5. 

By fixing another's Hand or Seal to a Writing without 
his Privity, ch. 70. ſect. 2, 3. 


againſt whom it was not found, ch. 70. ſect. 2. 
By making a Material Alteration of a true Decd, ch. 
70. ſect. 2. | 
No Forgery to write a Deed in another's Name by his 
Command, ch. 70. ſect. 3. 

An Alteration of a Deed prejudicial to none but him 
who makes it, no Forgery, ch. 70. ſect. 4. 

A bare Nonfeaſance, no Forgery, exeept in Special Caſes, 
ch. 70. ſect 6. 


| Forgery of a Writing, which if it were a true one, 


would be of no Validity, ch. 70. ſect. 7. 
Forgery of Records, ch. 70. ſect. 8. | 
Of other authentick Writings, ch. 70. ſect, g. 
—Of Deeds or Wills, ch. 70. ſect. 10. 


—Of Writings of an inferior Nature, Fergery by 
ch. 70. ſect, 11. Statute. 


B 


Forgery or Publication of any falſe Deed or Will, where- 
by any Freehold or Copyhold ſhall be moleſted; how 
puniſhed for the firſt Time, ch. 70. ſect, 12. 


4 G Forgery 


by Statute to foreſtal Sea-Fiſh unſalted, (ch. 80. ſect. 


By inſerting into an Indictment the Names of thoſe 
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Forgery or Publication of a falſe Writing concerning firming, that there are more Gods than one, how 


a Tetm for Years, Annuity, or Releaſe of a Thing 


- 


ſect. 13. | | 
The ſecond Offence, Felony, ch. jo. ſect. 14. | 
By what Juſtices theſe Offences are to be determined, 


ch. 70. ſect. 15. | 
Spiritual Courts in no Danger of the Statute from pro- 


ving a falfe Will, ch. 70. ſect. 16. 


| C. | 
Expoſitions on A falſe Cuſtomary is within the firſt 


the Statutes. 
* 


perſonal, how puniſhed for the firſt Time, ch. 70. 1 


a forged Leaſe for Vears in the Name 

of one ſeiſed of an Inheritance, but not a forged 
Leaſe in the Name a Leſſee, ch. 70. ſect. 18. 

A forged Will in the Name of a Leſſee for Years, is 
within the ſecond Branch, ch. 70. ſect. 19. 

Forgery relating to Lands in Jreland, (ch. 70. ſect. 20.) 
or purporting a Gift of perſonal Goods, (ch. 70. 
ſect, 21.) or of a Statute Staple, (ch. 40. ſect. 22.) 

is no way within the Statute, but the Forgery of a 
Statute-Merchant is, ch. 70. ſect. 22. | 

He that is informed of a Forgery can't ſafely publiſh 


the Deed, tho' he don't know it to be forged, ch. | 


70, fect.. 22. 
The Damages to the Party grieved by a Releaſe of a 


Bond, to be governed by the Penalty, ch. 70. fect. 
24. See Jndictment, Conviction, & fence. 
Frauds. See Cheats. 


Fraus Legis. 


The Law not to be evaded by a Fraud, ch. 33. ſect. 8, 


10. ch. 38. ſect. 5. ch, 73. ſect. 5. See Cvaſion. 
Freehold. 


No Larceny in taking Things annexed to it, ch, 33. 


ſect. 21. 
Freſh Suit. See Riots, E. 


Game-houſes. 
Ommon Game-houſes indictable as Nuſances, ch. 
75. ſect. 7. 

5 Gaoler. 
May juſtify killing a Criminal endeavouring to eſcape, 
ch. 28. ſect. 12. | | 
Guilty of Felony for compelling Perſons to become Ap- 


pellors, ch. 51. 
Not to be aſſaulted for doing their Duty, ch. 21. ſect, 


14. 
How puniſhable 


for miſuſing a Priſoner, c. ch, 66, 
ſect, 2. | 2 


Gate. 
In a Highway, how far a Nuſance, ch. 75. ſect. q. 
ch. 76. ſect. 50. | 


General Jſſue. See Special Pleading, 


Sod. 
Denying any Perſon in the Trinity to be God, or af- 
2 | 


| Bullion to be exported muſt be marked in 


Branch, (ch. 80. ſect. 17.) So alſo is| . 


| Cannot find Part of a Bill true, ond Part falſe, 


4 


puniſhable, ch. 2. ſect. 11. 
Denying God's Being or Providence, how 
ch. 5. ſect. 1. Hire 2473 


Goldfmith. 


puniſhable, 


Goldſmith 
Hall, Cc. ch. 18. ſect. 3. | * 

None but Goldſmiths or Refiners to buy or ſell Bullion 

ch. 18. ſect. LY 7 : s 


Goods, 
What are mere perſonal Goods, ch. 33. ſect. 21, Ec. 


See Larceny, D. . 
The Import of the Forfeiture of Goods in a Statute, 


ch. 10. ſect. 15. N 5 T 
The King may ſeiſe a Recufant's Goods, but can't 
grant them over without an Inquiſition, ch. 10, ſect, 


46. N 
Government. See Contempts, D. 
Sun -⸗Powder. 


Lawful for any one to import it, ch. 79. ſect. 21. 


Gꝛand⸗Jury. 
ſect. 40, 59. * 


Grant. | See Goods, ch. 10. ſect. 46. 


Gꝛavel. 5 
Where the Surveyor of the Highway may 


dig for it 
ch. 76. ſect. 39, 40. ä 


Gueſt, 
Where guilty of Larceny, ch. 33. ſect. 6, 18. 


OY 9-2 7 210 
2 1 
1 / 


| Habeas Coꝛpus. 
F OR one committed for Hereſy, ch, 2. ſect: 7, 


, 


Dackney-Coachmen. 


| Permitted to work on a Sunday, ch, 6. ſect. 3. 


paeretico Comburends. See Þerefy, - 


Hawks, 5 
Where it is Felony to ſteal them, or their Eggs, ch. 33 
ſect. 23, 26, 27. | N . 


ED edges, See Highways, I. 
wer. 


How far a Recuſant's Heir is chargeable for his Ance- 
ſtor's Forfeiture, eh. 10. ſeet. 55, 56. 
Heir apparent may maintain his Anceſtor, ch. 83. ſert! 

13, 14. uh 


; 


- 


| -— --Doreſpo' i 
What Errors are to be eſteemed heretical; eh, 2. ſect. 1 4 
e 


| 


Index to the 


The Juriſdiction of the Convocation over Hereſy and | 
Hereticks, ch. 2. ſect. 3. | 


The Juriſdiction of Archbiſhops, (eb. 2 2. ſect. 6.) Bi- 


| ſhops, and other Spiritual Judges, ch. 2. ſect. 4. 
Temporal. Courts no otherwiſe to meddle with it than 
as it cauſes Sedition, (ch. 2, ſect. 6.) or as a Sub- 
ject is unlawfully impriſoned under Pretence of it, 
ch. 2. ſect. . ) or as it is pleaded in a Bare 1 
ch. 2 
In other Caſes no Remedy but by Appeal, ch. 2. ſect. 9. 
Anciently Hereticks and Sorcerers might be burnt by | 
a the Writ de Haretico comburendo, but not at this 
Day, ch. 2. ſect. 10, 11, ch. 3 ſect. 2. See For- 


feiture. | < 


| 
Highway. 35 
. 12 
Il hai is a Any Cart, Horſe, or Foot way, com 
Highway. mon to, all People, a Highway, and 


ſuch Cartway is the King's Highway, 
whether it directly lead to a ꝗ— 6-91 or not, 


ch. 76. ſect. 1. 
Outlets in an open F ield near a Highway, how fat 


Part of it, ch. ſect. 2. 
Highway not to be changed without a Writ of M 


. damnum, (ch. 76. ſect. 3.) er the Act of God, 
ch. 76. ſect. 4. 


B, 


By whom re- To be repaired by the Pariſh of common 


paired at Right, and Ditches to be ſcoweted by 

Common Law. the Ter-tenants of the Lands adjoin- 
ing, ch. 76. ſect. 5. 

Inclhſure. To be reparied by particular Perſons, in 

reſpect either of an Incloſure of Lands 

adjoining, which obliges the Land-Owner to make 

the new we a perfect good Way, (ch. 76. ſect, 

PART 6, 7.) or of a Peeſeription, which | 


Preſcription. may bind any private Perſon to ſuch | 


| | Repairs in reſpe& of ſpecial Tenure 
Tenure, of Lands, and a Corporation aggre- | 


gate, without any ſuch ein Rea- | | 


ſon, ch. 76, ſect. 8, 9. 
C. 


By whom, by Every Occupier of fifty "REL per PU 


Statute. num, (ch. 76. ſect. 13.) or Keeper of 

Occupiers of a Draught, ſhall ſend a Cart to the 

Land. * Repairs of the Highways, and every 

Labourers, © Labourer muſt work in Perſon ; ch.- 
756. ſect. 10. 


Perſons worth 5 l. in Goods, or 40 s. a Year in Land, 
muſt ſend two Men, ch. 76. ſect. 11. 


Thoſe who have a Plough-land in ſeveral Pariſhes, al | 


Firſt Book. 


Sufficient for te Keeper of a Ro to ſend. I 
mis as = Kant: Ch, 76. fect. ar - 


D. 
Inhabitants; ne 8 of Lands in Af iments. 
a Pariſhy how taxable to the Repairs 
of the Highways, ch. 76. ſect. 20, 22. 4 
The whole Pariſh taxable to the Repairs of a vin, ch. 
76. ſect. 21. 


* 


WP. 


Fin ines 1 * Fe the e Fines. 

to be applied to ſuch Repairs, (ch. - > 
73. ſect. 23, 24.) And Land ſettled __ 
in Truſt for ſuch; Repairs are to be 77. 
let at the improved Rents h. = ſect. | 
2 * 1 5 

U 112 "Ir 4 Kl. 122271 ut 

iahwayet to de 9 and cleared from Bulgryowen 


1 F oot on each Side, ch. his fect. 

2 0 

Cartways to oi ads eight F oot had, Cartway, 
(ch. 76. ſect. 27. ) Horſe Cauſeys three Horſe Canſey, 
Foot, ch. 76, ſect. 28. 


Quarters-Seflions may enlarge Highways Enlargement 


to eight. Foot . Breadth, by taking in by Order of 
Ground, and making A eſſments for Seſſions. 
the Sktinfacion. of the Owners, Ec. | 
ch, 76. ſect. 29, 30.) who muſt have Notice to ap- 
pear at Seſſions, {ch 26. ſect. 31.) and ſhall have 
Time to cut down their Timber, (ch. 76. ſect. 32.) 
and may appeal to 1 i ch. 76. ſect. 33. 


. 

Surveyors of the Highways, are to be Sarvejore, 

nominated by a ſpecial Seſſions, out how appoint- 
of a Liſt of the Inhabitants, a nd are ed, 
bound to { rve, under Pain of 5 J. and 
if the firſt Nominees refuſe, os are to be appoint- 
ed in like Manner, (ch. 76. ſect. 35.) And the Ju- 
ſtices neglecting to make ſuch Nomination, forkeit 
50. ch. 76. ſect. 36. 


Surveyors "mull view the Fen J ele- H they a are 
1 four Months, and mak e #4. eſent- 10 er 
ment of their Condition to a Jaller, 4 — 
and give Notice of Annoyances in 
the Church, and if they he not removed by the Par- 


ties, may remove and; Rok Va them, od ſhall be 
a 


reimburſed 1 their Charges, the Parties,ch.76. ect.: 37. 
Allo they muſt appoint gy the for the Six Days. 
Repairs of the Highways, and give 
Notice thereof in the Church, and 


chargeable only where they live, ch. 76. ſect. 12. return the Defaulters t to ſe uſtice, who o ſhall pre- 
In Countries where there is no uſe of ſent them at the See ch. 76. ſect. 38. 
Horſes, Carts, Horſes muſt be employed, &c, | e may take broken from oe bs 
ch. 76. ect. 1 4. Quarries, and dig for 1252 „Oc. Gravel, 


Clergymen. - Holy" Orders, no Exeniption from fuk | | 


Repairs, ch. 76. ſect. 15. 1 
Several _ Severat- Teams muſt be ſent for foverdt! 
Teams. Draughts, ch. 76. ſect. 16. 


Land Owners, Owners of Lands not ſuffering them th. ; 


be occupied, may be charged, ch. 76. 
— — ſect. 17. 
Iudictment. Doing the whole ka by Statute, nb 
Plea to an Indictment at Common 
Law, ch. 76. ſect. 18. 


under certain ebenen c| h. 96. 7 Rs © HH 


ſect. 39 40. | 
And they may. turn a. Wa tec. in- nau ul. 
to the Grounds ee © 76. WY 

ſect, 41. | 


And they may make Lipices dard Bai nks..  Staces. 50 
in Highways, (ch. 76. ſeet. 42) d = 
make new Ditches, ch. ray lect. : 
They ſhall be reimburſe their © 2 N. hnburſ. 
Money laid out in ſuch Repairs, by a ment. 1 | 
ate 
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Rate, (ch. 76. ſect. 22.) And ſhall receive all Fines | A Place muſt be ſhewn in which the Nuſance v 
for not Repairing the Highways, ch. 76. ſect. 23. done, ch. 76. ſect. 87. | | Vang 
Special Seſ-, They muſt duly execute all Parts of | The Length and Breadth of the Way muſt be certain! 
frons, their Office, and make true Preſent- alledged, ch. 76. ſect. 8g. 1 
ments concerning the Highways to The Way muſt appear to be common, ch. 76. ſect. 8 
the ſpecial Seſſions, and give true Ac- In an Indictment againſt a particular Perſon, the 1 
Forfeitures. counts, c. under ſevere Penalties, | muſt be ſpecially ſet forth, ch. 76. ſect. go.) and _ 
ch. 76. ſect. 44, 45, 46, 47, 70. | Defendant muſt be ſpecially charged, ch. 76. ſect, g 
| FY For diverting a Highway not good, ch. 76. ſect. 9 * 
I. Vi & Arnis not neceſſary, ch. 76. ſect. 92. See Nulante 
Nuſances. A Ditch overthwart a Way, (ch. 76. Fe | - 
- . fe, 48.) or kept foul, (ch. 76. ſect. M. 
5o.) or Boughs of Trees hanging over it, (ch. 76. Difference between an Aſſault in the Aſault in le 
ſect. 50.) are Nuſances at Law. Highway and in a Town, ch. 28. Highway, 
Excuſe. No Excuſe for laying Logs in it, that | ſect. 25. 
there is a winding Paſfage thro* them, . | 
FEG Pigler. 
a eyed going _ unlading Billets in a Street, Not to travel on a Sunday, ch. 6. ſect. 3. 
Ditebes and Owners of Lands adjoining to Highways Doltd 
Hedges. to ſcower their Ditches, cut their Forfe: ay. | 
Hedges, and lop their Trees, &c. | orfeiture for Abſence from Church on ſuch Day, See. 
under ſeveral: Penalties, ch. 79. ſect. Church, A. | N 
e e S9-5 <;) | 
Trees and Tre ond Bullies to x removed from Ry Homicide. 
Buſhes. | 2 Highways, ch. 76. ſect. 58, 59, 60. What it 18, ch. 26; ſect: 2. 
Soil, Dung, No Soil, (ch. 76. ſect. 62.) Stone, Tim- | 
&c. der, Straw, or Dung, to be laid in a | | A. | 
Highway, ch. 76. ſect. 61, 62, 63. Juſtifiable Homicide muſt be thro' Ne- Tuſlifiable, 
| Poſs not tobe No Poſt, Stone, or other Thing ſet up ceſſity wholly without Fault, (ch. 28. Faultheſs. 
removed. for the Security of the Highway to ſect 1.) and muſt have no Malice co- 
be removed, &c, ch. 76. ſect. 64. "_ with Pretence of Neceſſity, ch. Neceſſity. 
20, lect. 2. | | 3 
K. According to ſome Books it may be plea- Pleadabli. 
Proceeding, In what Manner the Leet, or in its De- ded ſpecially, ch. 28. ſect. 3. 
againſl Ofen- fault the Quarter-Seſſions, are to pro-. 11 4 | 
ders. 5 ceed againſt Offences relating to thge , e 90] B. Ge, ir 
| Highways, ch. 76. ſect. 67, Where it happens in the Execution of Execution of 
Fines. How Fines are to be eftreated, aſſeſ- Juſtice, the Court muſt have a Ju- Tuftice, Ju- 
; | | ed, levied, and accounted for, ch. 76. 7 iſdiction, ch. 28. ſect. 4, 5, b. Liſdiction. 
ſect. 67, 68, 69, 70, 73. 5 And the Execution muſt be by the pro- Proper Off 
 Preſentments. Surveyors muſt preſent all Offences of | Per Officer, (ch. 28. ſect. 7, 8, 9.) cer. 
this Kind, ch. 76, fect. 70. ſupra and warranted by the Judgment, ch. Warrant. 
Letter H. : 28. ſect, 10, . e 
A Juſtice of Peace may preſent all ſuch Offences of 
his own Knowledge (ch. 76. ſect. 71.) and it is a C. 
Queſtion whether ſuch Preſentment be traverſable, Where one may juſtify the Killing of a Advancement 
ch. 76. ſect. 72. | Bi Felon, though he be not indicted, of Fuflice in 
Courts, In what Courts ſuch Offences may be | (ch. 28. ſect. 11.) or of an innocent 'criminal 
Ss determined, ch. 76. ſect. 74. Perſon if he be indicted, if he fly from Caſes. 
Day's Work. The next Juſtices may puniſh the Failure] Juſtice, (ch. 28. ſect. 12.) or of one Felen. 
* of the Day's Work, ch. 76. ſect, 76, who Aſſaults his Gaoler, (ch. 28. 
„ 77 | TOY ſect. 13.) or of a Rioter, or forcible Priſoner. 
Indictments for ſuch Offences to be determined in the | Enterer, &c. (ch. 28. ſect. 14.) or | 
= proper Counties, and not removed by | of a Treſpaſier in a Park, (ch, 28. Tyeſpaſſer. 
Certiorari, Certiorari, ch. 76. ſect. 78, 79. ſe. 15.) or of one who fights a Com- | 
| Yet the Juſtices under this Pretence ſhall | bat allowed by Law, ch. 28. ſect. 16. 
# not be ſuffered to exceed their Juriſdiction, ch. 76. | Oo i od 
4 r e nm, A 
| Six Months. Proſecutions muſt be within ſix Months, | How far the Sheriff may juſtify the kill- In civil Cafes. 
i | ch. 76. ſect. 81, _ I ing of one, who will not ſuffer him- 
| | | The Defendant ſhall have Notice of all | ſelf to be arreſted by civil Proceſs, ch. 
| | ſuch Proſecutions, (ch. 76. ſect. 83.) and be admit- | 28. ſect. 17, 18, 19, 20. 
þ ted | to. traverſe any ſuch Indictment except in the| e þ 46: ew C 
Þþ£ Court-Leet, ch. 76. fect. 83, 84 | i599 9 34 var baifuooo od: 
| L. 5 Generally one may juſtify Killing one, In private 
| Form of In- Tn ſuch Indictments it is ſafeſt to ſhew who attempts to commit à Felony, Cauſes. 
| diciment. 2 Locus a quo & ad quem, ch. 76. ch. 28, ſect. 21.) yet the Party him- ; 
ſect. 86. > | ſel? 
| 


nor can any one juſtify killing another in defending 
himſelf from a bare Treſpaſs, (ch. 28. ſect. 23.) 
neither is it clearly ſettled, that a Man may juſtify 
Killing another, who attempts to kill him, ch. 28. 


ſect. 23, 24. 
F. 


Of an inno- In what Caſes the killing of an innocent 
cent Perſon, Perſon may be juſtified by inevitable 
Neceſſity or Accident, ch. 28. fect. 
26, 27. 
G. 

| Excuſable per Where Homicide may be excuſed in a 
Infortunium. Labourer working with a Hatchet, 

| &c, (ch. 29. ſect. 2.) in the Rider of 
a Horſe, (ch. 29. ſect. 3.) in a Workman flinging 
down Timber from a Houſe, (ch. 29. fect. 4.) in a 
School-maſter, Father or Maſter, (ch. 29. ſect. 5.) 
in a Perſon uſing an innocent Diverſion or Sport, 
(ch. 29. ſect. 6, 7.) in one fighting at Barriers, (ch. 
29. ſect. 8.) in one who lays Ratsbane to deſtroy 
Vermin, ch. 31. ſect. 43. See Panſlaughter and 
Purder. 


H 


Se Defenden- Excuſable Homicide ſe Defendendo, in 

do. | what kind of Quarrels, ch. 29. ſect. 
43. 55 

How far neceſſary to go back to the Wall, ch. 29. ſect. 


145 155 16. | | 
Whether material who gave the firſt Blow, ch. 29. 


ſect. 17. 
Whether juſtifiable to kill one, who attempts to com 


mit a Murder, ch, 28. ſect. 24, 25. 
; . 
No excuſable Homicide is Felony, or 


Excuſable 
puniſhable with Loſs of Life, (ch. 29. 


Homicide no 


| able, (ch. 29. ſect. 23, 24.) neither 
can it be pleaded ſpecially, ch. 29. ſect. 24, See 


MPantlaughter, Purder and Felony, 
Hops. 


Not within the Statute of Foreſtalling, ch. 83. lect, 17. 


By whom to made and fold, ch. 78. ſect. 8. 


Hozſe-Cauſeys. See Highways, A, F. ch. 76, 
ſect. 89. 
Poxſe-Courſer. 


Not to travel on a Sunday, ch. 6, ſect. 3. 


Pozſes. 


Felony in taking chem, ch. 33. ſect. 24. See High⸗ 
ways, C. and urvepozs. VE 
Poſtler. See Innholder. 

Þoufe. 


mitted, See Burglary, 


Feliny. ſect. 19, 20, 21, 22.) yet it is not bail- | 


j 


| 


= 
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elf muſt be wholly without Fault, (ch. 28. ſect. 22.) 


What is ſuch a Houſe wherein Arſon may be commit- 
ted, c. ch. 39. ſect. 1, 2, 3, 4. 
Lawful to aſſemble Friends for the Defence of an Houſe, 
ch. 63. ſect. 8. ch. 65. ſect. 10. 
Where the Doors may be broken open, ch. 63. ſect. 16. 
Clergy excluded from Felonies in a Houſe, ch. 33. 
ſect. 16. | 
Larceny in a Houſe. See Larceny, H. 
Felony to pull down a Houſe riotouſly, ch. 65 ſect, 
58, 69. 


Houtſholder. 


| Within the Statute of Bridges, ch. 77. ſect, 16, 


Hunters. 
Where guilty of Felony, ch. 49. 


Husband. 

Where he may be bound to the Peace, or forfeit his 
Recognizance, for beating his Wife, and e conver ſo, 
ch, 60, ſect. 4, 23. | | 

Husband and Wife one Perſon, ch. 33. ſect. 19. ch. 
72. ſect. 8, lawful for the Husband of an Heireſs to 
maintain the Anceſtor, ch. 83. ſect. 14. 

Husband alone may bring a Dees tantum, for an Em- 
bracery in an Action by himſelf and his Wife, ch, 
85. ſect. 19, See Coverture, and ch. 27. ſect. 7. 
Ch, 32. ſect. 6, 


8 N _Y „ 4 Kt — 


Jdeot. See Madman. 


Jeſuft. 
| to harbour him, ch. 18. ſect, 14. 


Imbezilment. 
Of the King's Stores, in what Caſes Felony, ch. 18. 
ſect. 12. OO, 
Imbezilment of Yarn or Wool, where Felony, ch. 33. 
ſect, 17. e 
Implication. See Ming's Bench and Sta⸗ 
Lure. + 


Impoztation. 

Of Victuals by Aliens, ch. 80. ſect. 7, | 
Foreign Victuals imported, how far within the Laws 
againſt Foreſtalling, ch. 80. ſect. 3, 34, 35. 


Impoſtures, ch. 5. ſect. 3. 
Impuſonment. 


Forcible Enterers, when to be impriſoned, ch. 64 
ſect. 8. | 

Impriſonment of Aﬀrayers. See Affrays, C. D. E. 
Impriſonment of Wearers of Armour. See Armour. 


Impriſonment of unlicenſed Alehouſe-keepers. See Alte 


houles. 
Incapacity. See Officers. 
Incloſure. 


What is ſuch a Houſe wherein Burglary may be com- How far it binds one to repair a Highway, ch. 76. 


ſect. 6, 7. 
4 H In⸗ 
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Indiäment. | 


Difference as to the aſcertaining Time and Place be- 


tween an Indictment of Murder and forcible Entry, 


ch. 64. ſect. 42. 
Regularly Indictments on Statutes muſt purſue the very 


Words, (ch. 80. fect. 13, 20. ct-17. ſect, 8, 82. 


ch. 19. ſect. 36. ch. 35. ſect. 3. ch. 42. ſect. 5. ch, 
16. ſect. 17, 18.) but need not ſhew that the Party 


is not within the Benefit of an Exception, ch, 10. 
ſect. 2. ch. 80. ſect. 19. See Statute. 


Not vitiated by improper Latin, unleſs it be unintelli- 


gible, (ch. 70. ſect. 26.) or nonſenſical, ch. 27. ſect. 15. 
For a Nuſance, muſt not lay it to the Damage of par- 
ticular Perſons, ch. 76. ſect. 89. ch. 75. ſect. 3, 4, 5: 
Lawful to kill an innocent Perſon being indicted, if he 
fly from an Arreſt, ch. 28. ſect. 12. 
Indictment for Goods taken by a Treſpaſſer, lies in any 
County whither he carries them, ch. 33. ſect. 9. 
Indictment for forcible Marriage, in any County whither 
the Woman is carried, ch. 42. fect. 10. 
For Indictments of particular Offences, See the ſeveral 
Heads of thoſe Offences, and of Contra Pacem, 
and Ui c Armis, and Statute. 
For other Matters, ſee U ing. 


Inkant. 5 
Under the Age of Diſcretion not to be proſecuted cri- 
minally, ch. 1. ſect. 1, 8. . 


How to be dealt with, if he can diſtinguiſh between 


Good and Evil, ch. 1. ſect. 8. 
May be guilty of a forcible Entry, in reſpect of actual 
Perſonal Violence, ch. 64. ſect. 35. See Riots. C. 


Jnfertoz Court. See Contempts, B. 


Inkozmation. a 
Where neceſſary to lay it in the proper County, ch. 80. 


ſect. 47. See Church, F. 
Ingots. 


Forfeiture for making them in Imitation of Spaniſh, ch. 
I8, ſect, 3. 


Jngroſing. 

How far unlawful to ſell in groſs, at Common Law, 
ch. 80. ſect. 3. 1 

Who an Ingroſſer within the Statute, ch. 80. ſect. 15. 

What Victuals may be ingroſſed, ch. 80. ſect. 16, 17, 


18, 33, 35. See Ponopoly, | 
Jnhabitant. 


Who are taxable as Inhabitants within 
Bridges, ch. 77. ſect. 16. | 


Inn and Jnnholder. 

Innholders indictable at Law, for harbouring Thieves, 
ſuffering Diſorders, Inconvenience of Situation, &c. 
ch. 78. ſect. 1. 

Puniſhable at the Suit of King and Party, for refuſing 
to entertain Gueſts, ch. 78. ſect. 2. 

Lawful to enlarge an old Inn, or ſet up a new one, ch, 
78. ſect. 3, 4. 

Muſt ſell their Victuals and Provender at reaſonable 
Rates, ch. 78. ſect. 8. ch. 80. ſect. 6. 

In what Manner they are to make Horſe-bread, ch. 78. 


ſect. 8 * 5 


the Statute of 
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Lawful for them to ſell Butter and Cheeſe by Retail, ch. 
o. ſect. 11. See Alehoule and Uicualler, 


Inn ok Court. 
Burglary in a Chamber therein, ch. 38. ſect. 11, 1 3. 


Inqueſt of Office. 


Lunacy of a Criminal, triable by Inqueſt of Office 
eh. 1, fect, 4. . 5 
See Cozoner and Foxfeiture. 


Inquiſition. 
See Cozoner and Foxfeiture, Lands and Goods. 


Inſtrument. 


Felony to ſell or have a coining Inſtrument, Cc. ch. 
17. ſect. 62. | | 


Jntentfon. 


Amounts not to Felony, ch. 25. ſect. 3. | 
What Intention requiſite in Burglary, (ch. 38. ſect, 18.) 
what in a Riot, ch. 65. ſect. 3. | | 


Jnvocation. 
Of an evil Spirit, Felony, ch. 3. ſect, 4. 


Ireland. 


Not a foreign Nation, as to the bringing counterſeit 
Money from it, ch. 17. ſect. 67. See ch. 17. ſect. 83, 

Forgery concerning Lands there, not within the Statute, 
ch. 70. ſect. 20. 


Irony. 
How underſtood in a Libel, ch. 73. ſect. 4. 


Irreverence. 


Irreverent Behaviour in a Church, excuſes a Church- 
warden reſtraining it, ch. 63. ſect. 29. | 


Judges. 
How puniſhable for Bribery, ch. 67. ſect, 6. | 
Puniſhable only in Parliament for what they do openly 
in Courts of Record, ch. 72. ſect. 6. 
Not within 8 H. 6. which makes imbezilling Records, 
- __ ch. 45. ſect. 4: See Jurildiction and Tra⸗ 
vere, | 


Judgment, 
Premunire to impeach a Judgment at Common Law, 
ch. 19. ſect. 14, 15, 16, 17. 
Villainous Judgment in Conſpiracy, ch. 72. ſect, 9. 
See Erro! and eit. | 


Jurildickion. 


Felony in executing Perſons without Juriſdiction, 
Yomicide, A. | 

Want of Juriſdiction no Exeuſe of Conſpiracy, (ch. 
72. ſect, 3.) yet perhaps it makes not a judicial Com- 
plaint amount to a Libel, ch. 73. ſect. 8. 


Jury, | 

No Inhabitant of a County ought to be of a Jury for a 
Trial of a Cauſe concerning the Repairs of a Bridge, 
ch. 77. ſect. 6. E 


2 la 


nal Matters, ch. 72. fect. 5. ch. 69. ſect. 5. 
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A Juror not to be proſecuted for bis Verdict in crimi- 


A. 
o Larceny includes Treſpaſs, (ch. 33. 


Striking or Threatning a Juror, highly criminal, ch. | ſect, 2.) Therefore he who finds 


21. ſect. 3. 14. 


Juror, where guilty of Maintenance, ch. 83. ſect. 8. as a Carrier, Taylor, or Bailce, can't 
See Uerdics aud Cmbzacery, Larceny, F. and fteal them, (ch. 33. ſect. 3.) in which 


Pꝛelentment. | 


Juſtices of Oper. See Oper. 
Juſtfces of Peace, 


reſpect the Common Law differs from 
the Civil, (ch. 33. ſect. 4.) Yet one, 
who has Goods by Delivery may com- 
mit Larceny by taking Part, ch. 33. 
ſect, 5.) Alſo one who has the bare 


Have a diſcretionary Power of binding to the Good Charge, or ſpecial Uſe of Goods, as 


Behaviour, ch. 61. ſect. 4. 


For their Power in other Caſes, ſee the ſeveral general 


Heads under which they are contained. 


Juſtification. 


Truth, no Juſtification of a Libel, ch. 73. ſect. 6. 
See Son «aſlault Demeſne, and Pomicide, A, 


B, CD; E. 5 


„ 


Kalendar. See Computation. 
Killing. See Murder. A. 


Kindzed. See Watntenance, D. and Cham⸗ 


King. kj 


E VERY King in Poſſeſſion within the Statute of 

Treaſons, ch. 17. ſect. 11, 12, &c. ch. 24. ſect. 
I, 25 3. | 

1 Ruralis, puniſhable at the King's Suit on- 
ly, ch. 83. ſect. 2. => 

Whatever is to his Prejudice is indictable, ch. 75. ſect. 4. 

A Prerogative given to one King goes to his Succeſlors 
ch. 19. ſect. 28. ch. 63. ſect. 31. | 

For Contempts againſt his Courts, Prerogative, Perſon, 
Government, or Title. See Contempts, 

A Miſtake to his Prejudice may be aſſigned for Error, 
where nothing elſe can, ch. 10. ſect. 29. See Dil⸗ 
penſation and Pardon, | 


— King's Bench. 


- . 
Has a ſupream Juriſdiction over all criminal Matters» 


ch. 64. ſect. 51, 62. See Diltretion, Foxcible 
Entry, L. Church, E. Certificate, and Riots, E. 


Knave. See Moꝛds. 
Knowledge. 


Information in ſome Caſes conſtrued to amo un to 


Knowledge, ch. 70. ſect, 23. 


Land. 


ING's Title to it muſt always appear of Record; 
therefore he cannot ſeize it for Recuſancy, with- 
out an Inquiſition, ch. 10. ſect. 45. 


Larceny. 


a Shepherd, or Gueſt, may be guilty 
of Larceny, (ch. 33. ſect. 6.) ſo may 
a Carrier, having brought them to 
the Place appointed, (ch. 33. ſect. 7.) 
ſo may he who has them delivered to 
him by legal Proceſs fraudulently ob- 
tain'd without Colour of Title, (ch. 
33. ſect. 8.) And he, who ſteals from 
one who ſtole them, may be indicted 
as having ſtoln them from me, (ch. 
33. ſect. 9.) Alſo a Lodger may com- 
mit Larceny by ſtealing Goods from 
his Lodgings, (ch. 33. ſect. 10.) ſo by 
Statute may a Servant, having Goods 
delivered to him to keep, and running 
away with them, while a Servant, 


if they were delivered for any other 
Purpoſe than to keep them, (ch. 33. 
ſect. 13.) Benefit of Clergy taken 
away by Statute, ch. 33. ſect. 16. 


be guilty of Felony, ch. 33. ſect, 17. 


B 


The Thing ftoln muſt be carried away, 
that is, in Judgment of Law, by the 
leaſt Removal from the Place, ch. 33. 
ſect. 18. 
5 

The Wife can't be guilty by ſtealing the 
Husband's Goods, nor a Stranger by 
Taking them from her Delivery; but 


D. 
The Goods ſtoln muſt not be annexed 
to a Freehold at the Time, (ch. 33. 
ſect. 21.) and ought to have a known 
common Value, for which cauſe there 
can be no Larceny of Writings, (ch. 
33. ſect. 22.) Neither ought they to 
be of a baſe Nature, ch. 33. ſect. 23. 


E. 

Some one to have a Property in the Thing 
ſtoln, therefore there can be no Lar- 
ceny of a Wreck, &c. before Sei- 
ſure, (ch. 33. ſect. 24.) nor of 

Fiſh in a River, (ch. 33. ſect. 25.) 
nor of any other Thing fere Naturæ, 
being at its natural Liberty, (ch. 33. 
ſect. 26, 27.) yet there may be Lar- 
cency in taking Domeſtick Beaſts, (ch. 


Simple, Grand Larceny defined, ch. 33. ſect. 1. IT. ſe. 28.) or Bona cujuſdam Ignoti, 


Goods, or has them delivered to him 


Larceny in 
cludes Treſ- 
paſs. 

8 ary i er. 
Bailte. 

Civil Law. 
Taking Part. 


Charge,or Uſe 
of Goods. 


Privity deter- 
mined. 


Fiaus Legis. 


Stealing from 
a Thief. 


Lodger. 


Servant. 


(ch. 33. fect. 11, 12.) if the actual Property were 
in the Maſter at the Time, (ch. 33. ſect. 15.) but 
not if he barely waſte them, (ch. 33. 


ſect. 14.) or 


Clergy. 


Alſo a Weaver imbeziling Wool, c. may by Statute 


Carrying a- 
way. 


Who may be 
guilty. 


by Taking her with the Goods, he may, ch. 33. 
ſect. 19. See Coverture and Neceſſity, 


Of what 


Goods Larceny 


may be. 
Freebold. 
Writings. 
Baſe Nature, 


Property. 
Wreck. 


Fiſh. 
Feræ Natu- 
ræ. 


Bona Ignoti. 
or 
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Eccleſiæ. or of an Abbey in Vacation, or of a 

Shrowd. Shrowd from a Corps, (ch. 33. ſect. 
29.) Alſo one may be guilty of it 

The Thief"s by taking his own Goods from a 


Carrier, ch, 33. fect. 30. 
F 


wn Goods. 


Grand Lar- The Value of more than 12 d. (ch. 33. 
ceny. ſect. 31.) makes the Offence Grand 
— 42 Larceny in every Accomplice, (ch. 33. 
ſect. 32.) tho' the Goods ſtoln at any 
one Time be under that Value, ch. 
„Net. 2 
Petit Larce- The Want of ſuch Value makes the Of- 
ny. fence Petit Larceny, (ch. 33. ſect. 34.) 
Indictment. of which one may be found guilty who 
is indicted of Grand Larceny, (ch. 33. 
Puniſhment. ſect. 35.) but ſhall not loſe his Life 
nor Lands, ch. 33. ſect. 36. See Fe- 
lony. 
G. 
From the What ſhall be ſaid to be private Larceny 
Perſon, from the Perſon, and what open, ch. 
JC: fee. xe 
Clergy. Private Larceny excluded from Clergy, 
if above the Value of 124. were ſtoln, 
ch. 35. ſect. 2, 3, 4. 
H. | 
From the Larceny from the Houſe in many Caſes 
Houſe. excluded from Clergy, ch. 36. 


Latin. See Judi#ment and Schoolmaſter. | 


Law. 


How the Common Law agrees with the Moſaical as to 


Murder, (ch. 31. ſect. 8, 16.) and differs as to Lar- 
ceny, ch. 33. ſect. 4. 4 


Quære, If as to Uſury, ch. 82. ſect. 7. 
See Common Law-Courts, and Martial Law. 


Law Books, ch. 79. ſect. 6. 


Lawyer. 
Any Perſon of the Profeſſion of the Law may be 
of Bribery, ch. 67. ſect. 2. 5 
No Recufant, (ch. 10. ſect. 47.) or Non Abjuror, (ch. 
24. ſect. 8.) ought to practiſe the Law. 
No Refuſer of the Oath of Allegiance and Declaration 
againſt foreign Supremacy to practiſe as a Lawyer, 


under Pain of a Præmunire, ch. 19. ſect. 43. 


Layman. 

Difference between the Puniſhment of a Layman and | 

Clergyman for making an Affray in a Church, or 

for depraving the Common Prayer. See Affrays, E. 
and Common Pꝛaper. 


Leet. 

All Affrays, but not private Aſſaults, (ch. 63. ſect. 1.) 
and all Nuſances to Highways, (ch. 76, ſect, 1, 67, 
60, 74.) are inquirable in the Leet. | | 
Leet, how traverſable, ch. 76. ſect, 


guilty 


Preſentments in a 
725, 84. 


Letters. See Libel. 


l 
4 


The Lieutenant of the County to aſſent to a Papiſt's 


Lewdneſs, 
If open and ſcandalous, indictable, ch. 5. ſect, 4» 5. 


Libel. 

Hov taken in a ſtrict Senſe, ch. 73. ſect. x, 

| How in a larger, ch. 73. ſect. 2, 3. 

W here Ironical Writings ſhall be con- 
ſtrued Libels, ch. 73. ſect. 4. | 

Where the Want of a whole Word 
ſhall be ſupplied from the whole Sen- 
tence, ch. 73. fect. 5. 

Truth no Juſtification, ch, 73. ſect. 6. Truth. 

A Libel may be of private Perſons as Private dead 
well as of publick, (ch. 73. ſect. 7) Perſons. 
even after their Death, ch. 73. ſect, 1. 

But no Proceeding in a regular Courſe of 
Juſtice ſhall be conſtrued to be a Li- 
bel, tho' the Court have no Juriſdi- 
ction of the Matter, as ſome ſay, unleſs 
ſtions be wholly 

. fect. 8, 12, 15. | | 

No Writing, a Libel merely for being Obſcenity. 
obſcene, ch. 73. ſect. . 

Who ſhall be ſaid to be a Maker or Publication, 
Publiſher of a Libel, ch. 73. ſee. 
IO, I2, 15. 

How far a Letter may be conſtrued 
Libel, ch. 73. ſect. 11. 

Barely reading, laughing at, 
of a Libel, no Þ | 
ject 1. - 

No Excuſe for one who repeats a Li- eg. 
bel, That he did it in Jeſt, ch. 73. 

er. . „ 

Libellers, how puniſhed, ch. 73. ſect. 16. Puniſhy 

See Petition and Parliament. Om 


Of Recuſants to go more than five Miles from home, 
ch. 12. ſect. 12, 13, 14, 15. 

Of Alehouſes. See Alehouſes. ies 
Of Badgers and Carriers, &c. See the reſpeRive Titles. 
Of Dove-cotes, See o/ of a Panoz, 
To go beyond Sea, ch. 22, ſect. 4. 


Lie. 
High Contempt to give the Lie in Heſiminſter-Tlal, 
ch. 21. ſect. . 

Whether a naked artleſs Lie can be puniſhable as a 
Cheat, ch. 71. ſect. 2. 


Lieutenant. 


Lrony. 
Half Mordi. 


Judicial Pro- 
ceedings. 


the Sugge- 
groundleſs and malicious, ch. 73, 


a Letter. 


g at, or ſpeaking Reading or 
ublication, ch, 73. Laughing. 


Licence of going from home, ch. 12, ſect. 12, 14. 


Ligeance. 
Local Ligeance, ch. 17. ſect. 5. 
Natural Ligeance perpetual, ch. 17. ſect. 7. 
Due to every King in Poſſeſſion, ch. 17. ſect. 12. 14. 


Lip. 
Where Felony to cut it. off, ch, 44. ſect. 4. 
Livety. 


To give Liveries for Maintenance, highly criminal, ch. 
8 . ſect, o | 
: 0 Lodger. 


Inder to the Firſt Book. 


| Lodger. | 
May be be guilty of Larceny in reſpect of his Furniture, 
ch. 33. ſect. 10. | 


| Lodgings. 
How far Burglary may be committed in them, ch. 38. 
ſect. 13 145 15. N 


London. See Papiſt, B. 


How far lawful to regrate Butter and Cheeſe in it. See 


Butter. f 
Its Charter, which requires, That the Mayor ſhall be 


in every Commiſſion, extends not to ſuch as are li- 
mited by Statute to particular Perſons, ch. 45. ſect. 8. 


Lo2d. 


How far he may maintain his Tenant, ch. 83. ſect, 
21. See Tenant, | ; | 


Lo2d of a Mano. 


May Licence the erecting of a Dove-cote, ch. 75. 
ſect. 8. ; 


Lottery Ozders. See Counterfeiting. 
Love. 


Taking upon one to provoke to unlawful Love, ch. 3. 
ſect. Jo 


Lunatick. See Madman. 


Madman. 
| DEOTS and Lunaticks puniſhable by no criminal 


Proſecution, ch. 1. ſect. 1. | 
Whether a Madman may be puniſhed as a Traitor, 

ch. 1. ſect, 2. ch. 17. ſect. 4. | 
A Perſon Non Compos, neither to be arraigned nor ex- 

ecuted, but kept in Priſon, ch. 1, ſect. 3, 4. See In⸗ 


queſt of Dffice, and Mute. 


Want of Diſcretion, no Excuſe in a Civil Action, 


El, , Ch, © 5 
He who incites a Madman to do a Crime is a principal 
Offender, ch. 1. ſect. 7. See Dzunkennels. 
Any one may juſtify confining and beating his Friend, 
being mad, ch. 60. ſect. 23. See Felo de ſe. 


Magick. See Chapter 3. 
Malm. See Mayhem. 
Maintenance. 


— A. | : 
Maintenance Maintenance in general, what it is, ch. 


in general. 83. lect. 1, 

Ruralis. Maintenance Ruralis deſcribed, ch. 83. 

| ſect. 2. 

King's Suit, Puniſhable only at the King's Suit, ch. 
| _—_ $2. lect. 2. 

Curialis. Maintenance Curialis deſcribed in general, 


Ch. $4. lect. 3. 
Its three Species deſcribed, ch. 8 3. ſect. 3. 
A | 


| 


B. 
Any Aſſiſtance in a Cauſe, whether by A of Main- 
Money, (ch. 83. ſect. 4.) or Friend- tenance, Mo- 
ſhip, (ch. 83. ſect. 5.) or by opening, ney, Friend- 
or giving Evidence officiouſly, &c. hip, Evi- 
(ch. 83. ſect. 6.) or by openly coun- dence. 
tenancing one Side, (ch. 83. ſect. 7.) Countenance. 
or by ſoliciting a Judge, (ch. 83. 
ſect. 8.) may amount to an Act of Maintenance, 
whether given before or after Judgment, ch. 83. 
ſect. 11, 
But a bare Promiſe, (ch. 83. ſect. 7.) Promiſe. 
or friendly Advice hanging a Plea, Advice. 
(ch. 83. ſect. .) or even Loney before 
a Plea, ch. 83. ſect, 10, are not Acts of Maintenance. 
1 i 


C. 

He in Remainder or Reverſion, or his Maintenance 
Alienee, may lawfully maintain, (ch. latoſul in Re- 
83. ſect. 12.) ſo may he, who has a ſped? of Inte- 
bare Contingency by Grant, (ch, 83. reſt. 
ſect. 13.) ſo alſo may he, who has a 
Poſſibility as Heir apparent (ch. 83. 
ſect. 14.) and ſo perhaps may the Grantee of a 
Reverſion before Attornment (ch. 83. ſect. 15: 
and clearly a Warrantor ſhaf have the like Indul- 
gence, (ch. 83. ſect. 16.) ſo alſo ſhall he, who has 
an equitable Intereſt in Lands or Goods, oreven in a 
Choſe in Action, (ch. 83. ſect. 17.) alſo tho who 
have a common Intereſt by one Title, may maintain 
one another, (ch. 83. ſect. 18.) alſo one, who is 
Bail for another may take Care to have his Appear- 
ance recorded, ch. 83. ſect, 19. 


| D. 

How far one may lawfully maintain ano- Kindred. 
ther in Reſpect of Kindred or Affini- 
ty, ch. 83. ſect. 20. 

How far a Lord may maintain his Te- Lord, 
nant, ch. 83. ſect. 21. 

How far a Tenant may maintain his Tenant. 
Lord, ch. 83. fect. 22. 

How far a Maſter may maintain a Ser- Maſler. 
vant, ch. 83. ſect. 23. | 

How far a Servant may maintain his Ma- Servant. 
ſter, ch. 83. ſect. 24. | 

How far one Neighbour may maintain Neighbour. 
another, ch. 83. ſect. 25. 

How far any one may aſſiſt a poor Man, Charity, 
or a Foreigner, out of Charity, ch. 83. 
ſect. 26. K | 


How far a Counſellor may maintain his Cæunſellor. 
Client, ch. 83. ſect. 27. | 

How far an Attorney, ch. 83. ſect. 28. Attcrney. 

Whether in a Court wherein he is not an allowed At- 
torney, ch. 83. ſect. 28. 

Penalty for uſing any Deceit or Colluſion Collſion. 
in Behalf of a Client, ch. 8. ſect. 29. 


What ſhall be conſtrued ſuch Colluſion or Deceit, ch. 


83. fect. 29, 30, &c. 


F. 
Maintenance puniſhable at Law by CommenLaw, 
Action or Indictment, ch. 83. fect, 


36. 
And farther puniſhed by ancient Sta- Sfatute. 
tutes, with ſevere Penalties, ch. 83. 


ſect. 37, 38. 
i 41 | What 


7 
[ry 
1 
3.4; 
* 
*T 
F 
1 
65 
2 
10 
on 
* 
10 
N 
1 
"3 
on 
aA 
4] 
1 
þ 
4 
-PY 
** 
* 
* 
4 0 
* 
4 3 
986 
t; 
- 0 
WT + 
DB 
- 
8 - 
1 
e, 
1 
1 
I. 
i 
4 
. 
1 
* 
1 
1 
9 
DS - 
17 
1 
= 
'Þ 


> 
! 

j 
Al 
15 
£4 
$09 
By 
bl 
FA, 
77 
25 
f 
% . 
73,4 
Pp . * 
'$ 
2 1 


PA 


— 


— 


Wes nv £4 5 
. r 5 


— 
r 


Maintenance of a Juror in not finding a iot, ch. 65. 


What in Murder. See Purder, D 
Militia egreditur per ſanam, ch. 27. ſect 4. ch. 29. ſect. 


: Whether the making Corn into Malt alter the Property, 


What it is, ch. 30. ſect 1. ch. 28. ſect. 22, 23. 


35 dee Fozeitalling, 


Index to the Firſt Book. 
F Marriage. 


Expoſition of the Statute of 3 H. 7. 5 making forcible 
Nonſuuit. Nonſuit no Bar to an Action on theſe ' 
N Expoſition of the Statute of 1 Zac. 1. 11. making a ſe- 


What Courts and Suits are within theſe b ch. 
83. ſect. 39, 40. See Title. 


Statutes, ch. 83. ſect. 41. 
An Action may be brought by way of 
Prevention, ch. 83. ſect. 42. 
Expoſition of the Statute of 32 H. 8. 9. concerning 
Maintenance, ch. 83. ſect. 44, 45, 46, 47. 


ſect, 38. 


Malice. 
What Degrees of it are required in 1 ch. 39. ſect. 5. 


W hat in Treaſon, ch. 17. fect. 10. 


11. ch. 31. ſect. 41, 42. 
Malice conceived during a Service, makes a Servant 
guilty of Petit Treaſon, if he kill the Maſter after, 


ch. 32. ſect. 4. 


Malt. 


ch. 33. lect, 15. 
Neither Malt nor Corn bought to be malted, within the 
Statute of Foreſtalling, ch. 80. ſect 17, 18, 25, 26. 


Malum fn ſe. 


Monopolies, (ch.79. ſect. 7.) and Nuſances, ch. 75 
ſect. 8.) Male in ſe. See Pꝛ elt ription. 


Manſion⸗Houſe. 


What ſhall be ſaid to be a Manſion-Houſe, ch. 38. 
ſect. 11, 12, 13, 14, 15, 16. 

Whether the Words Domus Manſionalis be neceſſary in 
an Indictment of Burglary, ch. 38. ſect. 10. 

Agreed, That they are not neceſſary in an Indictment 
of Arſon, ch. 39. ſect. 1. 

Domus Munſionalis and Meſſuagium ee, ch. 64. 
.. feet, 37. 


Manſl aughter. 


No Acceſſfaries before the Fact, ch. 30. ſect. 2. 

Statute of Stabbing, (ch. 30. ſect. 4.) declarative of 
the Common Law, ch. 30. ſect. 

Not material who ſtruck firſt, ch. 30. ſect. 6. 

Bare Abettors not within the Statute, ch. 30. ſect. 

What ſhall come under the Words Thruft or Siab, = 
o. ſect. 8. 

What ſhall be ſaid to be a Weapon drawn, ch. 30. 
ſect. 8. | 

Tue Words Contra formam Statuti, mere Surplus in an 
Indictment of this Kind, ch. 30. ſect. 9, 10. 


Market⸗ Town. 


There may be a Highway which doth not lead to a Mar- 
ket-Town, ch. 76, ſect. 1. | 


Mariner. 


Marriage, Felony, ch. 42. 


cond Marriage, Felony, ch. 43. 
Forfeiture for a Popiſn Marriage, ch. 12, ſect. 11, 


and 21. 
Marſhal. 


The Death of one killed beyond Sea, to be determined 
| by the Conſtable and Marſhal, ch. 31, ſect, 11, 


Martial Law. 
p clony to execute a Man by it in Ti ime of Peace, ch, 


31. ſect. 59. 
Alien Enemies to be puniſhed by it, >; 17. ſect, 6, 


Pals. See Papiſt, E. 


Maſter. 

Guilty of Homicide per Infortunium only, for killing 
his Servant with moderate Correction, ch. 29. ſect, 
5. ch. 60. ſect. 24. 

How far he may maintain his Servant, ch. 83. ſect. 23. 

Where he may juſtify an Aſſault in Defence of his Ser- 
vant, ch. 60. ſect. 23. 

Miſtreſs within the Meaning of the Word Maſter in i the 
Statute of Treaſons, ch. 32. ſect. 3. 


Mayhem. 
What it is, ch. 44. ſect. 1. 2. 
How puniſhable by Common Law, ch. 8 ſect. 3. 
How by Statute, ch. 44. ſect. 4, 5. | 


Meal. 


Buying Fol to turn it into Meal, not within the Sta- 
tute of Foreſtalling, ch. 80. ſect. 17. 


Member. 
What Contempts are puniſhable with the Loſs of it, ch, 
21, ect. I, 2, % 4 55 6. 
ha Mayhem, 


Meſſuage. See Manſion-Houle, 
Miles. See Computation. 


Miller. 
Where guilty of Larceny, ch. 33. ſect, 5. 


Mines. 


Allom Mines, to belong to the Owner of the Soil, ch. 
79. ſect. 23. 


Misbehaviour. See Behaviour. 
Milchance. 


A Hurt by Miſchance forfeits not a Recognizance ſor 
the Peace, tho? it be no Excuſe in a Civil Action, ch. 
60. ſect. 27. 

See Pomicide. 


ts on. 


Wilfully deſtroyed Ship, guilty of F ons ch, 48. A Miſpriſion contained in wery Treaſon and Feiony, 


ſect. 10. See Solider. 


Cc. ch. 20. ſect, I. ch. 59. fect. 1. 


U tterei 


Utterers of falſe Money guilty of a high Miſpriſion, 
ch. 15. ſect. 56. See Contempts. 


Of Treaſen. 
Approbation. 


ſect. 3 


How far all Perſons are bound to diſcover their Know- 
. ledge of Treaſon, ch. 20. ſect. 6, 85 | 
Forging Money not current Miſpriſion of Treaſon, ch. 


4 B. 
Miſpriſion ef Treafon, what it is, ch. 
20. ſect, 2. 
ttled by 1 Ma. according to 25 E. 3. ch. 17. ſect. 42. 
= 4 The leaſt Approbation makes the Of- 
fence Treaſon, ch. 20. ſect. 2, 3. 
What ſhall be conſtrued to be an Approbation, ch. 20. 


17. ſect. 60. 


Zunder to the Firſt Book. 


Mun. 


 Lawful to export it, ch. 80. fect. 30. 


Murder. 
A. 


Murder anciently ſignified private killing 
only, but by Degrees was taken to 
ſignify all wilful killing, ch. 31. ſect. 
I, 2, 3. ch. 29. ſect. 21, 22. 

Where one may be ſaid to kill another, 
who only occaſions his Death, ch. 31. 
ſect. 4, 5, 6, 7. 

Where one may be ſaid to kill another, 
for not preventing the Miſchicf he 


C. ; | ouget to provide againſt, ch. 3r. ſect. 8, 
of Fey. = Miriion of Felony what is ch. gy. | No Wound the Caue of Death in Law 
ect, 2. | 
| ; | LIES) and a Day, ch. 31. ſect. 9. 
How puniſhable, * My, 3. Want of Care of a Wound no Excuſe 
0 Miſtake. for him who gave it, ch. 31. ſect. 10. 
Cannot amdunt to a Felonious Intention, eh. 25. ſect. 3. B 


He, who has falſe Mon | 
ch. 17. ſect. 68, See Coin. 


Monkey. 
No Felony to ſteal it, ch. 33. fect. 23. 


Monopoly 
A. 


WEL ſect, 1. | 
Wholly unlawful by Common Law, 
except in ſome ſpecial Caſes, 
ſect. 23 35 4» 55 6. . | 
How puniſhed by Common Law, ch. 79, ſect. 2, 3, 4, 


What it is, ch. 
Common Law. 


6, 7. 


5 | | ; 
Al Patents of Monopolies declared void by Statute (ch. 
79. ſect. 8.) and made triable only at Common Law, 
(ch. 79. ſect. 10, 11.) and all Perſons diſabled. to 
make uſe of them, ch. 79. ſect. . za 15 
Treble Damages given to the Party aggrieved by them, 
and his Action for them not to be delayed under Pain 
of Præmunire, ch. 79. ſect. 12, 13. | 
What Courts are within this Danger, ch. 79. ſect. 13. 


But Monopolies of new Inven 


ſect. 14. 
New Inventi- 
on. 
Parliament. 
Corporations. 
Printing. 
Ordnance, 


Alſo Grants concerning Allom-Mines and Taverns are 
excepted, ch. 79. ſect, 22, 23. 


Month. see Computation. | 
Molaical Law. See Law- 


Pultiplication. | 
Of Gold and Silver formerly Felony, ch, 18. ſect. 7. 


MWjrt ute. See Coin. 


Money. 
ey abo 


20. 


B. 


ö 


5 
| 


tions are excepted, ch. 79 | 


= — — 


ch. 79. | 


The Death of one killed beyond Sea, 
where cognizable, ch. 31. ſect. 11. 
Death: of one killed on the Sea, where 

cognizable, ch; 31. ſect. 12. 


ut him, may be ſeized, | Death of one, who dies in one County 


ofa Wound in another, where triable, 
ch, 31. ject. 13. 


| Murder in Males, where triable, ch. 31. 


ſect. 14. 


| C 


The killing of what Perſons ſhall be 
eſteemed Murder, ch. 31. ſect, 15. 
Where the Cauſing an Abortion ſhall be 
Murder, ch. 31. fect. 16. Counſelling 
to kill an Infant before he is born, 
where Murder, ch. 31. ſect. 17. 


| D. 

What Malice ſhall be ſaid to be expreſs, 

and what implied, ch. 31. ſect. 19, 20. 

In what Circumſtances he that fights a 

Duel, ſhall be fo far eſteemed to be in 
cool Blood, as to act upon Malice, Cc. 
ch. 31. ſect. 21, 22, Cc. 


| 


be guilty of Murder, ch. 31. ſect. 31. 
What ſhall be accounted ſuch a Provo- 
cation and Revenge, as will make 


ter, ch. 31. ſect. 27, 28, 32. to ſect. 40. 


| 1 Wbere one ſhall be judged guilty of Mur- 
What ſhall be eſteemed a new Invention, 

ch. 70. ſect. 15, 16, 17. | 
Alſo 


F. | 
Where-ever a Man deliberately intend- 
ing to commit a Felony, directly kills 
another, (ch. 29. ſect. 11. ch. 31. 
ſect. 41.) or himſelf, (ch. 27. ſect. 4) 


ö 


F 


a violent Treſpaſs, may be guilty of 
Murder, eſpecially if an Officer hap- 


tis Significts 


ti 9. 
Occaſion. 
WW. ant of Pre. 


vention.” 


Year and a 
Day. 


Want of care 
of a Found. 


Death out of 
this Realm 
Sea. . 


Coun ty. 


Wales „ 


What Perſons, 


Abortion, 


Malice „ 
Duel. 


Where the Seconds of thoſe who fight a Duel, ſhall 


Prevocation. 


him, who kills another upon it, guilty of Manſlaugh- 


Intention to 


der, who intended to hurt another in de Jeſs hurt. 

a leſs Degree, ch. 31. ſect. 38, 39. 

rants by Parliament, (ch. 79.| - | | 
ſect. 18.) and Grants to Corporations 
of Merchants (ch. 79. ſect. 19.) and 
Grants concerning Ordnance and 

Printing are excepted, ch. 79. ſect. 


Intention 10 
commit auo- 


ther Felony. 


or is the occaſional Cauſe of another's Death, ch. 31. 
ſect. 42, 43.) he is a Murderer ; fo allo is he, who 
fighting on a ſudden Quarre] kills one, who endea- 
vours to part the Affray, ch. 31. ſcct. 44. 


Alſo thoſe, who intend only 10 commit Dangerous 


Treſpaſſers. 


pen to be ſlain, or the Party injured Officer. 


were 
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were himſelf no way in Fault, ch. 31. ſect. 46, 47, 
48. ch. 29. ſect. 10. 3 | | 


But regularly he, who barely intends to 


Nance. 
88 aſſiſt another, is not guilty of Mur- 
der, unleis the Party ſlain were a law- 
Officer. ful Officer, ch. 31. ſect. 50, 51, 52, 
53» 54. 
: H. 
Arreſt. Where it is a Murder to kill another 
in endeayouring to eſcape from an Ar- 
8 reſt, ch. 31. ſect. 55, 56, 577 58. 
Illegal Authe- Where it is Murder to put Perſons to 
rity. Death in the Execution of an illegal 
Authority, ch. 31. ſect. 59, 60. 
IVantonneſs. Murder through the Execution of an idle 
85 Action without any Intent to do Miſ- 
| chief, ch.29. ſect. 9,12. ch. 31. ſect. 61. 
Phyſck. Where it is Felony to kill one with 


ty, ch. 31. ſect. 62. 


Mute. 


; Feigned Madneſs eſteemed ſtanding Mute, ch. 1. fect. 
4. See Etracy and Advice. 


— 


Regnum, ch. 22. ſe. 4. 
Neceſſity. 


HERE an Excuſe of a Nuſance ch. 75. ſect. 

\ 10. ch. 76. ſect. 49. 

Where of Stealing, ch. 33. ſect. 20. | 

Where of Killing. See Yomicide, A, B, C, D, E. 

Where of a Prieſt coming into the Realm, ch, 17. 
ſect. 83. 


Ne exeas 


Neighbour. 
How far one Neighbour may maintain another, ch. 83. 


ſect. 24. | 
Where one is guilty of a Nuſance by incommoding 


his Neighbours, ch. 75. fect. 6. 10. 1 5 
Where the neighbouring Towns muſt cleanſe a River, 
"Ot. 35. (ect. 1 


Might. 


What ſhall be eſteemed Night-time, ch. 38. ſect. 1. 


Felony to deſtroy Cattle in the Night, ch. 46. 


Neght-walkers. 
To be bound to the Good Behaviour, ch. 61. 


Nobleman. Tow: 
May keep an unlicenſed Tutor in his Houſe, ch. 9. 


ſe. 2, 5. See Parliament and Peers, 


Non Compos. 
Making a Will for him, where Forgety, ch. 70. ſec 
5. Sce Padman, and Felo de ſe, | 


JNon-feſance. 


An Offence conſiſting in a Nonfzſance needs no Venue, 
ch. 10. ſect. 5. | 

A bare Refuſal to leave a Houſe cannot amount to a 
Forcible Detainer, as it may to a Forcible Entry, 
ch. 64. ſec. 23, 30. | 

Whether a bare Non-feſance can amount to Forgery, 
ch, 70. lect. 6. | | 


ſect. 4. / 


Phyſick, preſcribed without Authori- 


; 


f 


t. 


ö 


4 
4 


Who are bound to take the Oath of Abjuration, ch. 24. 


4 


| Land-Owners, chargeable to the Repairs 


'O 


Felony maliciouſſy to cut it off, ch. 44. ſect. 4. 


TIO Notice. 

It is implied in all Penal Statutes, That the Defendant 
muſt have Notice of the Accuſaticn againſt him, ch. 
64. ſect. 58, 60. ch. 76. ſect, 83. See Barratrp. 


Nuſance. 


Not indictable unleſs Publick, and a Grievance to all 
the King's Subjects, (ch. 75. ſect. I, 2, 3.) unleſs it 
tend to the Prejudice of the King or of Religion, (ch. 
75. ſect. 4.) yet ſome Indictments for other Nuſances, 
as thoſe againſt Scolds, or for Nuſances to Highways, 
need not conclude ad Nocymentumomnium, ch. 7 5. ſect. 5. 

Bawdy-houſes, Stages for Rope-dancing, and common 
Gaming-houſes, Nuſances, ch. 75. ſect. 6. 

Where Play-houſes may be Nuſances, ch. 75. ſect. 7. 

A new Dove-cote no Nulinee, . 

And old Gate in a Highway, no Nuſance, ch. 75. ſect, g. 

Making Candles, or uſing the Trade of a Brewer, how 
far Nuſances, ch. 75. ſect. 10. 

Diverting the Current of a navigable River a Nuſance, 
ch. 75. ſect. 11. : 

Dividing a Houſe for Inmates, where a Nuſance, ch, 
75. lect. 12. 

W ho muſt cleanſe Rivers, &c. ch. 75. ſect. 13. 

Nuſances, how puniſhed, ch. 75, ſect. 14. 

For Nuſances to Highways. See Yighways, I. 


ä 


Daths. 
F Allegiance and Supremacy to be taken by all 
Officers, (ch. 8, ſect. 1, 2.) and by all School- 
ok hk Eon We og 
Clergymen and Recuſants refufing a ſecond Tender of 
the Oaths guilty of High Treaſon, ch. 17. ſect. 84. 
Who are bound. to take them under Pain of Præmunire, 
ch. 19. ſect. 27 to ſect, 44. 
How the Refuſa] of them is to be certified, ch. 19. 
ſect. 32, 33, 34. 
They muſt not be taken with any Reſerve, ch. 19. ſect. 31. 
They muſt be truly recited in an Indictment for not ta- 
king them, ch. 19. ſect. 36. 

Oath of Allegiance, required of all Laymen by Com- 
mon Law, ch. 24. ſect. 3. | 
All Perſons bound to take the Oaths of Allegiance and 

Supremacy under Pain of 40s. ch. 24. ſect, 5. 


ſect. 5, 95 16, I; 
The Cauſe of enjoining the ſaid Oath, ch. 24. ſect. 6. 
Delivery of Money in Purſuance of an Oath extorted 

by Fear, Robbery, ch. 34. ſect. 4. | 
He, that demands Surety of the Peace, muſt ſhew his 

Grievance upon oath, ch. 60. ſect, 6, 8. 


Obſcene. 


A Writing not a Libel, for merely being obſcene, ch. 
73. fect, 9. 


Occaſional Confomity, ch. 8. ſect. 5, 6. 
Occupiers. 


rs, ch s of Highways 
as Occupiers, if they will not ſuffer them to be oc- 


cupied, ch. 76. ſect, 17. See ch. 77. ſec. 16. 


Odio dk Atia, ch. 29. ſect. 20, 24. 
Dffence. 


Offence. 
But one Puniſhment for one Offence, ch. 10. ſect. 7. 
33. ch. 65. ſect. 38. See Conviction. 

What ſhall be conftrued a ſecond Offence, ch, 17, ſect, 


74. See Felony by Statute. 


Office and Officer, 


Where forfeited for Negligence, Non- 
uſer or Corruption, ch. 66. ſect. 1, 2. 
Buying. Publick Offices not to be bought, ch. 67. 
| ſect. 3, 4, 5- 
Officers not to conceal Offences, ch. 59. ſect. 3. 
Sacrament. What Officers are bound to receive the 
Sacrament before and after Admiſſion, 
ch. 8. ſect. 1, 2, 3. | 
How far they are bound to conſtant 
Conformity to the Church of England, 
| ch. 8. ſect. 5. 3 ol 
| ey. All Recuſants diſabled to bear an ce 
Wa in the Army or Fleet, ch. 10. ſect. 47. 
Popiſh Recuſants diſabled to bear any Office whatſoever, 
ch. 12. ſect. 8, 9. | R 
Go is the Husband of a Popiſh Recuſant, ch. 12. ſect. 26. 
What Officers bound to make a Declaration againſt Po- 
pery, ch. 14. ſect. 2. 
Frecutions. All Executions muſt be by the proper 
Officers, ch. 28. ſect. 8, 9, 10. 
How far a Victualler is diſabled to be an 
Officer, ch. 78. ſect. 5, 6, 7. 
Where it is Murder to kill a Peace-Of- 
ficer, ch. 31. ſect. 44, 48, 51, 52, 54. 
Where it is Murder to kill a Bailiff up- 
on an Arreſt, ch. 31. ſect. 55, 56, 57, 58. 
Where Treaſon to kill the King's High Officers, ch. 
17. ſect, 46, 47. See Peate⸗Oll ters. 


Owers. See Clergymen, 
Dwnance. See Monopolies. 
Dvert⸗Ack. See Treaſon, C. 
Out⸗ Buildings. 


In what Out- buildings Burglary may be committed, ch. 


38. ſect. 12, 14. 
In what, Arſon, ch. 39. ſect. 1. 


| Dyer. 

Juſtices of Oyer have no Juriſdiction of Forcible Entry, 
ch. 64. ſect. 61. 

But of Highways they have, ch. 76. ſect. 74. 

And of Recuſancy, ch. 10. ſect. 21, 22. 


Occaſional 
Conformit J. 


Victualler. 
Murder. 


Palace. 
See Papiſt, B. 


Papiſt 


Diſability, Popiſh Recuſant diſabled to ſue any Ac- 

Suit. tion, ch. 12. ſect. 1. 

| In what Manner a Defendant is to take 

Advantage of ſuch Diſability, ch, 12. ſect. 2, 3, 4, 5. 

| Preſentment, Alſo he is diſabled to preſent to a 

_ Church, ch. 12. ſect. 7. ch, 15. ſect. 

| 6, 7. 

But continues Faden to all other Purpoſes, ch, 15. ſect. 
IO, II. 


CITLENES of ſtriking in it, ch. 21. ſect. 1, 2. 


Index to the Firſt Book. 


Where the King ſhall preſent, and where the Univerſi- 


ty, ch. 15. ſect. 9, 12. 

Alſo he is diſabled to bear any Office, 
ch. 12. ſect. 8, 9. 4 

And ſuch a Feme- Covert ſhall have no 
Part of the Husband's Perſonal Eſtate, 
ch. 12, ſect. 10, 

Where diſabled to claim by way of Cur- 
teſy or Dower, ch. 12. ſect. 11. 


B. 
Alſo ſuch Perſons are reſtrained from 
going more than five Mil-s from Home 
| without Licence, ch. 12. ſect. 12. 
By whom, and in what Manner ſuch Li- 


13, 14 
12. ſect. 15. 

How far they are reftrained from coming 

to the King's Court, ch. 12. ſect. 16. 

How far from keeping Arms, ch. 12. 
ſect. 17. 6 | 

How far from coming within ten Miles 
of London or Weſtminſter, ch. 12, ſect, 
18. ch. 14. ſect. 3. = 


| C. 

Femes-Covert forfeit two Parts of their 
Jointures, Sc. ch. 12. ſect. 19. 

The Forfeiture for not receiving the Sa- 
crament, after Conformity, ch, 12. 
„ | 

For an unlawful Marriage, ch. 12. ſect, 
21. 

For an Omiſſion of lawful Baptiſm, ch. 
12. ſect. 22. 

For an unlawful Burial, ch. 12. ſect, 23. 

8 © 

The Houſe of a Papiſt, or of the Huſ- 
band of one, may be ſearched for Re- 
licks, ch. 12. ſect. 24, 27. 

How a Feme-Covert Recuſant may be 
committed to Priſon, ch. 12. ſect. 25. 

W here the Husband of a Feme-Covert 
is diſabled to bear an Office, ch. 12. 
ſect. 26. | 

E 


Forfeiture for ſaying or hearing Maſs, 
ch. 13. ſect, 1. 


| Reward for apprehending a Popiſh Prieſt 


ſaying Maſs, ch. 1 3. fect. 2. 


F. 

Thoſe who refuſe to make a Declara- 
tion againſt Popery, reſtrain'd from 
ſitting in Parliament, (ch. 14. ſect. 1.) 
and from holding a Place at Court, 
(ch. 14. ſect. 2.) and from living 
| within ten Miles of London, (ch. 14. 
ſect. 3.) and from keeping Arms, (ch. 
14. ſect. 4.) and from preſenting to a 
Church, ch. 14. ſect. 5. 


Forfeitures and Diſabilities for giving or 
receiving Popiſh Education, ch. 15. 
feet. 1. 3.4% | 
A profeſled Papiſt how far diſabled to 
take Lands by Purchaſe or Deſcent, 
(ch. 15. ſect. 4, 5.) = to preſent to a 


4 


; the 
How the Miles are to be computed, ch. 


Office. a 


Husband's 
Perſonal E- 


ale. 


C urteſy and 


Dower 6 


Reſtraint 


from going 
from Home. 


Licence. 


cence is to be granted, ch. 12. ſect. * 


Computation, 
Court. 
Arms. 


London. 


Fointure. 


Confor mity. 


Marriage. 
Burial. 


Relicks. 


Feme-Covert. 


Husband. 


Maſs. 


Prieſt appre- 
hended. 


Declaration 


againſt Po- 
Per. 
Parliament. 
Place at 
Court. 
London, 
Arms, 
Preſentment. 


Popiſh Edu- 


cation, 


Profeſſion of 

Popery, 

Lands, 
Church, 
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Index to the 


Church, (ch. 15. fect. 6, 7, 8, 9, 10. 


HAvoidences, 
Crown. 11, 12.) or to inherit the Crown, ch. 
1% fect. 1. f 
School. How far reſtrained from keeping School, 
| „ 
Child. How compellable to provide for a Pro- 
teſtant Child, ch. 15. ſect. 14. | 
H, 
Books, The Offence of buying Popiſh Books, 


ch. 15. ſect. 15. | 

Where High Treaſon to reconcile, or be reconciled to 

the See of Rome, (ch. 17. fect. 76, 77, 78.) or to re- 
ceive Popiſh Orders, ch. 17. ſect. 79, to ſect. 84. 

For other Matters, See Church, Popery, Pope, 


ueſt. 

| 1 Pardon. 

Reſpite of an Infant's Execution in order for a Pardon, 
ch. 1. ſeet. 8. | 

Forfeiture of the Goods of a Fele 
Pardon, ch. 27. ſect. 9, 10. 

No Pardon of a Recognizance 
broken, ch. 60. ſect. 17. | | 

Pardon of Felony extends not to Piracy, ch. 37. ſect. 6. 

What Crimes cannot be pardon'd without ſpecial Words, 
ch. 31. lect. 2. . 

Pardon only good by a King in Poſſeſſion, ch. 17. 
ſect. 13. | 

Coiner or Clipper, diſcovering two more, ſhall be par- 
doned, ch. 17. ſect. 64. 

Excuſable Homicide pardoned of Courſe, (ch. 29. ſect. 
24.) juſtifiable Homicide needs no Pardon, ch. 28. 
ſect. 3. | x 

Pardon of Felony diſcharges an Indictment of Treaſon, 
wanting Proditorie, Ch. 25. ſect. 2. 

Where one cannot waive the Benefit of a Pardon, ch. 
64. ſect. 64. | | 

See ch. 10. ſe, 23. and Foꝑfeiture. 


| Partſh, 
Taxable to the Repairs of a Vill, ch. 7 


Park. 

Where the Killing of Treſpaſſers in it may be juſtifi- 
ed, ch. 28. ſect. 15. See ch. 29. ſect. 10. 

Where ſuch Treſpaſſers ſhall be adjudged guilty of 

Murder, ch. 29. ſect. 10. ch. 31. ſect. 46. 


Parliament. 

None can ſit in it without taking the Declaration 
againſt Popery, (ch. 14. ſect. 1.) and the Abjuration 
Oath, ch. 24. ſect. 11. | 

eſteemed a Libel, 


for the Peace before it is 


6. ſect. 21. 


In what Caſe a Petition to it may be 
ch. 73. ſect. 8, 12. 
High Treaſon in Writing, and Premunire in Speaking, 
dio deny its Power to limit the Crown, ch. 17. fect. 85. | 
Its Power to declare Treaſon, ch. 17. ſect. 70, 71. 


Patty in Jntereft. 
Conſtable may part an Affray, wherein he is a Sufferer 
himſelf, ch. 63. ſect. 15. 


atron. 


To what Purpoſe a Papiſt may 
Church, ch. 15. ſect. 10. 


Peace. 
A 


Ex Officio. Of whom Surety, for it is to be taken 
e Officio, ch. 60. ſect, 1, 


continue Patron of a 


de ſe, ſaved by m 


| By what Acts fuch Recogn 


Firſt Book. 


At whoſe Requeſt it is grantable, ch. At Regue/?, 


4 


60. ſect. 2, 5 4. 
eers, Infants, and 


How againſt Femes-Covert, ch, 
60. fect. 5. | l 
For what Cauſes, ch. 60. ſect. 6, 7. 


B. 


In what Manner to be taken of one in Of Perſons 


the Preſence of a Juſtice, and how preſext or ab- 
of one Abſent, ch. 60. ſect, . ſent. 
How to be granted by Chancery or King's Bench, ch 


9 


60. ſect. 8. | 
Supplicavit, how to be executed, ch. 60. Supplicavit. 

ſect, 10. 

Juſtice's Warrant, by whom to be exe- Warrant. 
cuted, ch. 60. fect. 11. 

Where the Party arreſted may be carried Gaol. 
to Gaol, ch. 60. ſect. 12. | 

Before what Juſtice he muſt be brought, Before what 
ch. 60. ſect. 13, 1 | Tuflice. 

How the Proceſs for the Peace may be Superſedeas. 


ſuperſeded by a Juſtice of Peace, ch. 
60. ſect. 14. | | 
How by the Courts of King's Bench or Chancery, ch 
60, ſect. 14. | 
D. 


What ought to bc the Form of a Recog- Form of a Re- 
nizance for the Peace on a Supplicavit, cognizance, 
ch. 60, ſect. 15. : 

What on a Juſtice's Warrant, ch. 60. ſect. 1 55 16. 

Such Recognizance is diſcharged by the Diſchurge. 
Death of the King or Proſecutor, but 
not of the Sureties, ch, 60. ſect. 17, 

How it may be diſcharged by a Releaſe, ch. 60. ſect. 1 

In what Manner it muſt be certified, Certificate. 
ch. 16. ſect. 18. D 


ö 


7. 


izance Forfeiture, 
be forfeited, ch. 60. ſect. 20, 21. * 1 880 

By what Words, ch. 60. fect. 21, 22. | 

By what actual Aſſaults it is not forfeited, ch. 60, ſect 

- 23s 24 

By no Treſpaſs on Lands or Goods, ch. 60. fect. 25. 


* * 


By no Hurt in lawful Play, (ch. 66. ſect. 26.) or hap- 


pening thro* Miſchanee, ch. 60. ſect. 27, 


Peace-Dfficers, | 
How far they may ſuppreſs a Riot, ch. 65. ſect. 11. 
See Armour, Purder, F, G, and Dff.cers, | 


Peacock. 
Felony to ſteal one, eh. 33. fect. 28. 


Bound to attend the Parliament at the Kin 
ch. 22. ſect. 2. 

How to be bound to the Peace, ch. 60. ſect. 
Noblemen. 


_ Penal Statute. 
Caſes within the Meaning of the Words, and out of 


the expreſs Letter, conſtrued to be within the Pur- 
view of it, ch. 33. ſect. 13. ch. 32. ſect. 3, 4. ch. 


g's Summons, 


5, See 


17. ſect. 20, 67. ch. 45. ſect, 5. ch. 65. ſect. 32. 
Conſtrued equitably for the Subject, and ſtrictly againſt 
him, ch. 30. ſect. 8. ch. 32. ſect. 2. ch. 17. ſect. 20, 
47, 50, $I, 52, 53. ch. 33. ſect, 12, 13, 14, 15. 
Tenc⸗ 


Tader to the Firſt Book. 


Penetration. ee 
De 41. fect. 1.) and Sodomy ch, 4. 


Penſion. 


Criminal to receive one from a Sovereign Prince, ch. 
22. ſect. Zo 


Neceſſary in Rape, 


Perjury. 
+ 4 3 
Perjury at Perjury at Common Law deſctib'd, ch. 
the Common 69. ſect. 1. 
Law. Muſt be wilful, ch. 69. ſect. 1, and 2. 


In what kind of Proceedings 


committed, ch. 69. fect. 3. 

In what Courts, ch. 69. ſect. 3. 

Not in a mere private Matter, ch. 69. ſect. 3. 

In what kind of Oaths, ch. 69. fect. 3. 

In ſuch Oaths only as affirm or deny ſomewhat, ch. 
69. ſect. 3. | | = 

And are adminiſtred by Perſons legally authorized, ch; 
69. ſect. 4. f | 

Either in a Man's own Cauſe, or another's, ch. 69, 
ſect. 5. | 

Falſe V erdiet no Perjury, ch. 69. fect. 5. 

The Matter muſt be either out of the Knowledge of 
him who takes it, or contrary to it, ch. 69. ſect. 6. 

The Oath muſt be abſolute, ch. 69. ſect. 7. 

And ſome way Material, either to the Point in iſſue, 
or to the Weight of the Evidence, or the Aſſeſſment 
of Damages, ch. 69. ſect. 8. | 

But need not be credited, ch. 69. ſect. . 

B. | 

Subornation of Subdrnation of Perjury, what it is, (ch. 


it may be 


Perjury. 69. ſect. 10.) how puniſhed, ch. 69. 
ſect. 10. 
C. 5 
By Statute, A Suborner ſhall forfeit 40 J. or ſtand 


in the Pillory, (ch. 69. ſect. 11.) and 
be diſabled to be a Witneſs, ch. 69. ſect. 12. EY 

The perjured Perſon 20 l. or have his 
Pillory, ch. 69. ſect. 13. 

Who ſhall have the Forfeitures, ch. 69. ſect. 14. 

The Statute extends not to the Spiritual Court, ch. 69. 
ſect. 15. 4 ; 
Nor alters the former Power of any Judge, ch. 69. 
ſect. 16, | E 


D. | 
Proſecutions Proſecutions on the Statute muſt purſue 
on it. the very Words, ch. 69. ſect. 17. 


But need not ſhew whether the Perjury 
was committed thro? the Subornation of another, or 
not, ch. 69. ſect. 18. | 

i E. | 

The Clauſe of Perjury ſhall not extend further than 
that'of Subornation, ch. 69. fect. 19. | 

Nor to any other Perjury than that of a Witneſs, ch. 

19. ſect. 20. | Ry 

Doubted, whether te a falfe Affidavit, or falſe Oath 
on a Writ of Inquiry, or not, ch. 69. fect, 22. 

; F. 2 250 | 

The falſe Oath muſt give ſome Perſon juſt cauſe of 
Complaint, ch. 19. ſect. 22. | | 

al 2 a Diſadvantage to the adverſe Party, ch. 69. 
ect. 23. _ | 


: | G, SET TA 
Proſecutions Proſecutions on the Statute mult ſet forth 
eu the Statute, the Record or Proceedings in which 


Ears nail'd to the ſ 


Piracy, Petit Treaſon, before 25 E. 


Yet it is {till 


thePerjury was committed, (ch. 69. ſect, 23.) which 
muſt be produced, bid. Dy | 
And muſt ſhew how it affected the point in diſpute, bid. 
And that it was prejudicial to the Plaintiff, 71d, | 
And was in a Suit depending between him and the 
Perſon, for whom it was committed, bid. | 
Good, notwithſtanding an Error in Judgment, till it 
be ceyerſed, bid. 55 


GEE Pterſon. 

What ſhall be eſteemed a Taking from the 
35. ſeet. 8. | 
Conſpiracy to levy War againſt the King's Perſon, 
Treaſon, ch. 17. ſect. 9, 27, 31. 

Larceny from the Perſon, ch. 35. 


Petit Larceny. See Latceny, F. 
Petit Treaſon. 


What at Common Law, ch. 32. ſect, 1. 

What by 25 E. 3. ch. 32. ſect. 1. ch. 17. ſect. 42. 
Who a Son within this Statute, ch. 32. ſect. 2. 
Who a Mafter, ch. 32. ſect. 3. 

A Servant out of Service, acting on Malice conceived 
in it, within the Statute, ch. 32. ſect. 4. 
The 3 within the Statute puniſhable as before, ch. 

2. lect. 5. 
Who ſhall 5 accounted Principals or Acceſſaries in Pe- 
tit Treaſon, ch. 32. ſect. 6. 


Wh b NN f 
ere it may be criminal, ch. 23. ſect. 4. See Par⸗ 
liament. e * 


Philoſopher's Stone, ch. 18. ſect. 7. 


Perſon, ch. 


| | yſick. 
Not to be practiſed by a Recuſant, ch. 10. ſect. 47. 


Felony to kill one by Phyfick adminiſtred without 
thority, ch. 31. ſect. 63. 


Pictures. 


73. ſect. 2. 
geons 


- 


Where it may be FiO to ſteal 
26. See Oove⸗houſe. 


Piracy and Pirate. 5 
3: but after, cog- 
ect. 1, 2, ch. 32. 


Au- 


May be Libels, ch. 


them, ch. 33. ſect, 


niſable only by Civil Law, ch. 37. 
ſect. 1. 3 

At this Day triable after the Courſe of Common Law, 
according to the Methods preſcribed by Statute, ch. 
37. ſect. 3, 4 . = 

a Felony by Civil Law, and not pardon'd 
by a general Pardon of Felony, ch. 37. ſect. 6. c 

No Perſons to be conſtrued as Acceſſaries to it, by Force 
of 28 H. 8. ch. 37. ſect. 7. | | 

News 8 an Attainder corrupt the Blood, ch. 37. 
ect. 8. 

Vet one ſtanding mute ſhall have 
fort & dure, ch. 37. ſect. g. | 

What muſt be the Form of an Indictment of Piracy, 
ch. 37. ſect. 10. 

Offences in the Body of a County, always triable at 
Common Law, ch. 35. ſect. 11. | 

A Pirate carryiag the Goods taken at Sea into a Coun- 
ty, not indictable for a Felony in re ſpect of ſuch car- 
rying, ch, 33. ſect. 9. 


J udgment of Pain 


How 


How Piracy may be tried in the Plantations, ch. . | 


ſect. 12, Cc. 
| Place. | | 
How to be laid in an Indictment, ch. 76. ſeet, 86. 


Plays and Play-houfes. 
No Plays or Interludes on a Sunday, ch. 6. ſect. 1: 


Penalty of Speaking in Derogation of the Common Law: | 


in Plays, ch. 7. ſect. 5, 
n where Nufances, ch. 7 5. ſect 7 


Pleas. 

Penalty of Pleading a falſe Plea, ch. 83. ſect. 35. 

At what Time, and in what Manner a Matter may be 
pleaded in Diſability, ch. 12. ſect. 2, 3, 4, 5+ 

In pleading a Matter grounded on a Statute, you muſt 
expreſly purſue it, ch, 12. ſect. 13. 

Difference of Pleading an uſurious Contract by Way 
of Bar, and ſetting it forth in an Information, ch. 
82. ſect. 24. 


See Church A, B. Juſtification, Excuſe, Special 


Pleading. 
Plough⸗ land. 
What ſhall be called a en hm ch. 76. ſect. 1 D 


See Highway, C. 


Pope. | 
The Occaſion of his exceſſive N in England, ch. 
. 1g. ſect. 1, 2, 3, Cc. 
Anciently High 'reaſon to produce his Bull of Excom- 


munication, ch. 17. ſect. 1. 

Præmunire to purchaſe his Bulls, (ch. 19. ſect. 12, 13.) 
or to maintain his Power, ch. 19. ſect. 23. 

High Treaſon to extol, Maineain, or defend his Power, 
ch..17. ſect, 72 

What ſhall be conſtrued ſuch an tolling, Fc. ch. 17. 
ſect. 73, 74. 

High Treaſon to put in Ure any of his Bulls, ch. 17. 
ect. 75. See Papiſt and Poperp. 


Popery. 
Hi igh Treaſon to pervert, or to be ——_ to Pope- 
fy, ch. 17. ſect. 76, 77; 78. See Papift, Pope, 
Pꝛemunire, and Trea on, | 


 Þotk. 


Lawful to tranſport it, ch; 80. fect, 29. 


Poſſe Comitatus. 
Where it may be raiſed to ſuppreſs a Riot, ch, 6 5. ſect. 
"Bm 36 5 
How, and by whom, ch. 65, ſect. 18, 19, 20, 21, 22. 
See Riots, E. | 
Where to execute a civil Proceſs, ch. 65. fect. 2. - 
Where to give a Reftitution, ch. 64. ſect. 52. 


Poll lemon. 
No 8 of Goods of one's own Poſſeſſion, ch. 3 3: 
from ſect. 2 to ſect. 18. 
See Larceny and Treaſon, KA. 
The Poſſeffion of Goods follows the Property, ch. 33. 
ſect. 
Where off Claim the ſame Land, the Poſſeſſion is in 
him who has the Right, ch. 64. ſect. - ' =» » 
Incorporeal Things are always in the Poſſeſſion of him 
who has Right, Cc. ch. D > ſect, - > 


Tues to the Firſt Book. ; 


| To delay a Suit on the Statute of Monopolies, ch, 79. 


See Pope, Common-L aw, Conrts, Appeals, Agnus 


Pꝛerogative. See Contempts C, and King: 


No Preſcription for a Nuſance, ch. 75. ſect, 8, 9. 


IA b et by a Jury, no Libel, ch. 73. ſect, 8. 


| See Leets, Chuxch-watpens/a and Conſtables, 


|How for vitkin a Stent of Tresſons, ch. Ie: ſect, * 


How far the Poſſeſſion of a Tenement ſecures a Man 
from being guilty of a forcible Entry into it, ch, 6 * 


ſect. 32, 33, 34 
Where it bars a Reſtitution, ch. 64. ſect. 53 


56, 57- 
Poulterers. 
Puniſhable for conſpiring to raiſe the 


ch. 80. ſect. 10. 
Powdike. 
Felony to cut it, ch. 55. 


Payer, See Common Paper. 
Preachers. See Affrapg, E. Univerſities, 


and ch. 17, ſect. 32. 


Preamble. 
| Where it ſhall explaina Statute, ch, 4% ſect. 4. 


The King's Pre-emption taken away, ch, 47, ſect, 5. 


Pꝛemunire. 
The Occaſion of the Statutes concerning it, 
ſect. 1, 2, &c. 
Præmunire to hinder the Importation of Gun-Pouder, 
ch. 79. ſect. 224. 


345 55. 


Price of ViQuals, 


ch. 19. 


ſect. 12. 

| To exerciſe the Turifdiftion of a Suffragan without the 
Appointment of the Biſhop, ch. 19. ſect. 21. 

Not to elect and conſecrate one nominated to a Bi- 
ſhoprick, ch. 19. ſect. 22. 

To contribute to the Maintenance of a Popiſh Semina- 
ry, ch. 19. ſect. 26. 

How Perſons attainted of a Premutire are to be puniſh- 
ed, ch. 19. ſect. 45, 46, 47, 48, 49. 

Whether they may demand Surety of the Peace, ch. 60, 
ſect. 3. 


Det, Daths, Parllament, Election. 


Pꝛeſcription. 
For repairing e or Highways, ch. 76. ſect. 8, 9. 
ck. 77. ſect. 3. 


Or for Fees not 8 by Law, ch. 68. ſect. 2. 
Pielentment. 


Whether a Preſentment concerning Highways by a ſu- 
ſtice of Peace be traverſable, ch. 76. ſect. 71, 72. 


P' uleſt. 

Felony to harbour a Popiſh Prieſt, ch. 18. ſect, 14. 
Where it is High Treaſon for a Popiſh Prieſt to come 
into or remain in the Kingdom, ch. 17. ſect. 795 do, 
82, 83. 

How ſuch Prieft is to be indicted, ch. 17. ſect. 82. 
Penalty for not diſcovering him, ch. 17. ſect. $1. 


Reward for apprehending him. See Papilt, E. 
Paince and Pꝛinceſs. 
P incipal 


3 | | 


2. | 


Pꝛinting 


Where it may amount to High Treaſon, ch. 17. ſect. 
31. See Ponopolies, B. 


Pꝛilaner. See Gaoler, Contempts, B. 


Pꝛivate Perſon. 
How far he may ſuppreſs an Affray, ch. 63. ſect, I 
See Nulances and Libels. 76 


PDꝛivy Council. 


ay appoint Commiſſioners fo 
* Sea, ch. 31. fect. 11. : | 
In Danger of a Præmunire for ſtopping an Action a- 
gainſt a Monopoliſt, ch. 77. ſect. 13. 
High Treaſon to 2 
Privy Councellor, ch. 17. fe 
Where Felony to conſpire his D 
ch. 18. ſect. 8, 94 
See Contempts, C. 


Pꝛoclamation. 
uſants by it. See Church, E. 


Pꝛohibition. 
Regularly it lies not for Hereſy, ch. 2. ſect. 9. 
Nor in any Proceeding merely grounded on the Spiritual 
Law, unleſs ſomething be attempted in Derogation 
from the Common Law, ch. 10. ſect. 3. 


Me opertp. 
How altered, ch. 33. ſect. 15. 
No Property in ſome Things 
ſect. 24. 
No Arſon in re 
. 
Vet there may 


Is, 12. 


ch. 17. ſect. 25, HI eg 
eath, or aſſault him, 


= 


' Conviction of Rec 


before a Seizure, ch, 33. 
ſpect of a Man's own Houſe, ch. 39. 
be Larceny of Goods, whereof the 


Wrong-doer hath the abſolute Property, ch. 33. ſect. 30. | 


What Property there muſt be of the Thing ſtoln to make 
heft amount to Larceny, See Larceny, E. 
Where one has ſuch a Property in an Apartment, that 
it may be called his Manſion-houſe in an Indictment 


of Burglary, ch. 38. ſect. 13. 
Pꝛoteſtant Diſſenters. 


Exempted from the Penal Laws againſt Recuſancy on 
certain Conditions, ch. 16. ſect, 2, 3. See gftraps, E. 


\ Pooteſtant Succeſſion. 
Offences againſt it, ch. 17. ſect. 85. 


Pꝛovbiſion. 


Premunire to purchaſe it from the Pope, ch. 19. ſect. 12. | 


How Proviſion ſhall. be m 
ch, 47. , ; 


Pꝛolecution. See Conſpiracy. 


Pꝛovocation. 
What Provocation makes killing Manſlaughter only, 
See Purder, D. 


Publication. See Libels, and ch. 73. ſect. 13. 
5 * | 


ade for the King's Houſhold, 


1 | In Churches, how puniſhed. ' See Allr 
r the Trial of a Matter |- ' | 


ttempt to lay violent Hands on a | 


Tudex to the Firſt Book. | 


..'____  Purveyo}s. 
Ancient Uſe of them, eh. 47. 17. 
Old Statutes againſt their Abuſes, ch. 47. ſect. 
Late Statute to 


Zo 4, 5+ | 
Still allowed in 


2. 
aboliſh" their Authority, ch. 4. ſect. 
certain Caſes, ch. 47. ſect. 6. 


LC 


Www 


Quare Jmpedit. 
IN G's Courts to try Hereſy pleaded in a Ouart 
Impedit, ch. 2. ſect. 4 N — 


Quarrels. 


| aps, E. 

” — = . Queen. | „ % 0 an 
What Queen within the Statute of Treaſon, ch, 17; 
| - "fect. 20, 22. | 3 


—— 


Vape. 

W HAT it is, chap. 4 1. ſect. 1. | 

A forced Conſent, or Want of Reputation in 
the Woman, no Excuſe, ch. 41. ſect. 2. 5 

But her not complaining in a reaſonable Time, is an 
Evidence againſt her, ch. 41. ſect. 3. 

By Statute, carnal Knowledge of a Girl not ten Years 
old is Felony, (ch. 41. ſect. 3.) whether ſhe con- 
ſented, or not, ch. 41. ſect. 5. | 

All, who are preſent and aid the Party, are Principal 
Off: nders, ch. 41. ſeet. 6. 

The different Puniſhment” of Rape in different Ages, 
ch ET 


Realm. 

Offence of going out of it without the King's Licence, 

„% EE. ©. * 8 

Murder out of the Realm, how to be t 
ſect. 11. See Ireland. 


Reaſon. See Madman. 
Bebels. 


Private Men may lawfully arm themſelves to ſuppreſs | 
them, ch. 63. ſect. 10. ch. 65. ſect. II. 


Recital. 


No Need to recite a publick Statute, but a Miſ-reci- 
tal is fatal, ch. 86. ſect. 8, 


Recognizance. See Alehouſes, Peace, ts 
| leale, and Behabiour * 


Vectozd. 
Defacing, imbeziling, or altering a Record 
Penal at Common Law, ch, 45. fect. . 
By Statute in many Caſes made Felony, ch. 45. ſect. 2. 
Jo what Courts the ſaid Statute extends, ch, 45. ſect. z. 
To what Perſons, ch. 45. ſect. 4. 
To what Alterations, ch, 45. ſect. 5. 
To what Acceſſaries, ch. 45. ſect. 6, 7. 
The Offence muſt be compleat in one Count 
ſect. 6. 4 5 
By what Court it may be tried, ch. 45. ſect. 8. 
Where it is Felony to acknowledge a Record in ano- 
ther's Name, ch. 45. ſect. 9, 11. 
L In 


4 


ried, ch. 31, 


« 


„ highly 


* ch. 45 


Tndex to the Firſt Book. 


In what County it is to be tried, ch. 45. ſect. 10. 
Matter of Record avoidable for Uſury, ch. 82. ſect. 20. 


Nul tiel Record, where a good Plea to an Action of | 


Maintenance, ch. 83. ſect. 40. 
Matters of Record, not traverſable. 


Riots, E, Foxcible Entry. | 
Recuſant. See Church, Papiſt. 


Re-Delivery. 
Of the Thing taken purges not a Robbery, eh. 34. ſect, 5. 


Regratoz. 
Who ſhall be ſaid to be a Regrator, ch. 80. ſect, 14. 


See Butter, Fozeſtalling, J Ingroſling. 
Relation, See alice, and ch. 64. ſet, 24: 
Releaſe. 


Whether a Releaſe will diſcharge a Recognizance for 
the Peace. ch. 60. ſect. 17. 


Religfon. 
Thoſe-of a falſe Religion within the Prote&ion of the 


Law, ch. 31. ſect. 15. ch. 60. ſect. 2, 3. 
Where a Matter tending to the n of it is in- 


dictable, ch. 75. ſect. 4. ch. 5, 6. 
See Church, Papiſt, Pope, Pzemunire, Dcrely, 


Beliques. See Papiſt, D 


Remainder. See Maintenance, C. 
Rent. 
F orcible Entry i in reſpect of it, ch. 64. ſect. 31. 


Repairs, See Bzidges and Highways. 


Bepugnancp. 
Where it vitiates an Indictment, ch. 64. ſect. 30, 41. 


Reſcue, See Courts. 


Reffitutfon. 


No Reſtitution to a Recuſant Conforming to the 
Church, of the Profits taken before, ch. 10. ſect, 54. 


See Fozcible Entry. 
Reverſion. See Maintenance, C. 


See Traverſe, 


Riots. 
| A. OE. 

Riot. What ſhall be called a Riot, ch. 65. ſect. 1. 

Legal Authi- How far an Aſſembly, which would 

rity. otherwiſe be riotous, is excuſable by 
the Execution of a legal Authority, 
. 

Intention. How far the Intention of the Perſons 

aſſembled muſt be unlawful, ch. 65. 

ſeet. 3. 

Violence. With what kind of Violence or Ter- 

Tour, the Intention muſt be executed, 

ch, 6s, ſect. 4, 5. 

PrivateGrie- How far the Grievance intended to be 

Vance. redreſſed, muſt be of a private Na- 


ture, ch. 65. ſect, 
What Abettors of a rebellious InſurreQion ſhall be on- 
ly Rioters, ch. 17. ſect. 26. 


| 


| 


| 


Rioters killing a Man Murderers, ch. 


| 


29. ſect, I 
ch. 31, ſect. 46, 47. n oy 


B. 
What ſhall be called a Rout, ch. 65. Rout, 
ſect. 8, | 
What an unlawful Aſembly, ch. 65. Unlawful A 
ſect. 9. ſembly. 
Whether an unlawful Intention be ne- Intention. 


ceſſary to make an unlawful Aſſembly, 
ch. 65. ſect. g. 


One may juſtify 1 9 his Friends Defence of 


for the Defence of his Houſe, not of Hauſe. 
his Perſon, ch. 65. * 10. 


How far a Riot m 
Common Law by 
65. ſect. 11. 

How far by private Rn ch. 65. ſect. 11. 

Whether adviſeable for ſuch Perſons to arm themſelves, 
ch. 65. ſect. 11. ch. 28. ſect. 14. | 

Where the Killing of Rioters may be Juſtihed, ch. 28, 
fect, 14. 

How private Perſons are puniſhable for  Puniſted, 

a Riot, ch. 65. ſect, 12. 
How Corporations, ch. 65. ſect. 13. 
Women may be Rioters, Infants not, ch. 65. ſect, 14. 
D. 

How far one Juſtice may arreſt Rioters, Porver of one 
or authorize others to do it, ch. 65. Tuſtice to ſup- 
„„ preſs a Riot. 

In what Caſes he may make a Record 
of a Riot, ch, 65. ſect. 1 

Whether he may raiſe the Pee to pred it, ch. 65. 
ſect. 18. 1 


By 13 H. 4. two Juſtices with the She- Power of true 
. riff, &c. (ch. 65. ſect. 27.) may not Fuftices to re- 
only arreſt Rioters, but record the cord a Riot. 

Riot, ch. 65. ſect. 19, 

What Perſons are bound to aſſiſt them, ch. 65. ſect. 20. 

What Weapons they may uſe, ch. 65. ſect. 21. 

Whether the Country may be raiſed upon a bare In- 
formation of a Riot, ch. 65. ſect, 22. 

The ſame Power in Relation to unlawful Aſſemblies as 
Riots, ch. 65. ſect, 23. 

None but the King's Bench can arreſt Rioters after the 
Fact without freſh Suit, unleſs it be to bind them to 
the Good Behaviour, ch. 65. ſect, 24. 

A Record on View may be made after an Eſcape, ch, 
65. ſect. 24. 

Neither is ſuch Record traverſable as to the Point of the 
Riot, ch. 65. ſect. 25, 27. 

| But as to other Matters it is, ch. 65. ſect. 26. 

And ought to be certain in all the Circumſtances of the 
Offence, ch, 65. ſect. 27, 

In what Manner the Offenders are to be committed and 
| fined, ch. 65. ſect. 28, 

F, 


By 13 H. 4. If the 8 be departed, Or to inquire 
the Juſtices may take an Inquiry of. 
within a Month, ch. 65. ſect. 29. 

What Jurors and Iflues are to be returned, and under 
what Penalties, ch. 65. ſect. 30. 

Within what Time the Juſtices muſt proceed, ch. 65. 
ſect. 31. 

Whether any, who do not dwell nigheſt may excecute 


the Statute, ch. 65. ſect. 32. 
Whether 


5 ſppretied at Riots ſuppreſe. 
BeGe, ch. fea. r 4 


Tnaex to he Firſt Book. 


Whether the Sheriff ought to join with the Juſtices, 
ch. 65. ſect. 33. | 

In what Manner t 
65. ſect. 94 Hat WR 

Whether the Parties may be diſmiſſed without a Fine, 
ch. 65. ſect. 35. : 

The Practice of the Star- chamber to enlarge the Fine 


ſet by the Juſtices, ch. 65. ſect. 36. 
G 


In what Caſes, and in what Manner 
the Juſtices are to certify a Riot, ch. 
65. lect, 875 | 

How they are to certify Maintenance, or Embracery 
in Relation to the Inquiry, ch. 65. ſect, 38. 

By what Juſtices ſuch Certificates ought to be made, 


ch. 65. ſect. 39. | 
Whether a Certificate may be made where there has been 


no Inquiry, ch. 65. ſect. 40. 
It may be made to the Privy-Council-Board, ch. 65. 


ſect. 41. | | 
Where it varies from the Indictment, that which is beſt 


for the King is to be preferred, ch. 65. ſect. 42. 


Or to certify 
it, 


It muſt be certain as tothe Circumſtances, ch. 65. ſect. 43. 


H. 
Forfeiture of The next Juſtices neglecting to execute 
1001. for not the Statute, forfeit 109/, ch, 65. 


executing the ſect. 44. 

Statute, What ſhall be admitted as a good Ex- 

cuſe of ſuch Neglect, ch. 65. from 

| ſect. 44 to ſect. 53. 

Where a Commiſſion ſhall go from Chancery, to in- 
quire of the Defaults of Juſtices, and Riots, Ec. 


ch. 65. ſect. 54. | 
Where a Capias ſhall go from Chancery againſt a dan- 


gerous Rioter, ch. 65. _ 88. 


Rioters continuing aſſembled an Hour 
after Proclamation, or oppoſing the 
making ſuch Proclamation, or pulling down a Houſe, 


are guilty of Felony, (ch. 65. ſect. 57, 58.) and the 
Houſe ſhall be rebuilt by the Inhabitants of the Place, 


ch. 65. ſect. 59. 
River. 


Felony. 


What ſhall be eſteemed a Nuſance to it, ch. 75. ſect, 11. 


By whom it is to be cleared, ch. 75. ſect. 13. 


Robbery. 
Robbery deſcribed, ch. 34. ſect. 3. 


Whether a forced Sale may be eſteemed a Robbery, | 


JJ 
What ſhall be ſaid to be a 


45 55 6, 7. 


Taking away, ch. 34. ſect. 


Re- delivery of the Thing taken purges not the Crime, | 


ch, 34. ſect. 5. 
A bare Aſſault no Robbery, ch. 34. ſect. 6. 

What ſhall be eſteemed a Taking from the Perſon, ch. 
34. wet, D © | | 
What Taking ſhall be adjudged violent, ch. 34. ſect. 9. 
= of Property without Colour no Excuſe, ch. 34. 

| ſect. 11. | 
The Value of the Thing not material, .ch. 34. ſect. 12. 
It muſt be laid to have been done with Violence or 


Terror, ch. 34. ſect. 13. 


The Lord of a Highway not cleared muſt anſwer for | 


the Robberies done in it, ch. 76. ſect. 26. 
The Hundred is not bound to anſwer for Robberies in 


a new Highway, ch. 76. ſect. 3. 
dee Uiolence, Taking, Perſon, and Weapon, 


he Proceſs and Trial ſhall be, ch. | 


| 


Rope-dancing., 
„ch. 75. ſect, 6, 


Rumours. 1 
Falſe Rumours concerning the Price of Goods, puniſh 
able at Common Law, ch. 80. ſect, 1. 


| Where 2 Nuſance 


PR. I 


1 


Satrament. 


Peru for reviling it, ch. 6. ſect. 6, 

Offence of not receiving it before, and after the Accept- 

- ance of an Office, ch. 8. ſect. 1, 2, 3, 4. 

School-maſters to receive it before they ate licenſed, 
Sh, . ee . | | 

Offence of Popiſh Recuſants not receiving it after Con- 
formity, ch. 12. ſect. 20, 25, 


ee: 3 —_— 
A Victual within the Statute of Foreſtalling, ch. 80 
ſect. 16, 34, 35. 
Salt⸗Petre. 


To be imported freely, ch. 72. ſect. 20, 21. 


Satiskacklon. 


Profits of Recuſant's Lands to go in Satisfaction of the 
20 l. a Month, ch. 10. ſect. 17. 


Scandal. 


Want of Scandal in an Indictment no Bar of Conſpi- 
racy, ch. 72. ſect. 3. See Wozds and Behaviour. 


School⸗maſter. 


| How far, and in what Caſes he muſt conform to the 


Church, ch. 9. ch. 15. ſect. 13. 
How far he may juſtify the Correction of his Scholar, 


ch. 29. ſect. 5. ch. 60. ſect. 23. 
_ Scire kactas. 


In what Court and in what Manner to be brought on 
a Recognizance for the Peace, ch. 60, ſect, 18, 19. 


Scold, ch. 75. ſect. 5, 14. 


Scripture. 
The Crime of Scoffing at it, (ch. 
ing its Authority, ch. 2. ſect. 11. 
King may grant a Monopoly of printing it, ch. 79. 


ſect, 0. | 
Sea. 
Murder at Sea, how to be tried, ch. 31. ſect. 12. See 


Deodand and Piracy, 

FIND Seamen. | 
How puniſhed for Swearing and Drunkenneſs, ch. 6. 

ſect. 4, 5. See Soldiers. | 


Se Defendendo. See ch. 27. ſect. 4, 5. ch. 28 
ſect. 23, 24. and Pomicide. : 


5. ſect, 2.) or deny-' 


Seconds. 
Of Duellers, where guilty of Murder, ch. 31. ſect, 
31, 32. . 
Sedition. 


Seditious Conventicles, (ch. 2. ſect. 6.) and ſeditious 
Words in Derogation of the Eſtabliſhed Religion, 


(ch, 5* ſc, 6.) puniſhable at Common Law. 
Detzure. 


4 ndex to the Firſt Book. 


Selzure. See Lands, Goods, Deodands, 

Inquiſition. © e 
Seminar. 

The Offence of ſending, or being 

Seminary, ch. 15. ſect. 1, 2, 3. | 

præmunire to contribute to the Maintenance of a Po- 

piſh Seminary, ch. 19. ſect 26. See @chool-amaſter, 


Sermon. See Pyeachers, 
Servant. 


ſent to a Popiſh 


| Whether juſtifiable Hom 


| Agreed, That excuſable Homicide can 


Cannot | excuſe a- Crime from the Coercion of the 


Maſter, ch. 1. fect. 14. 
May be guilty of Larceny at | w, of G 
**" whereof he has a bare Charge, (ch. 33. ſect. 
and by Statute, of Goods delivered to Aide (ch. 
23. fect. 11 to fect. 17.) and of Goods taken af- 
ter the Maſter's Death, ch. 53. 5 
How far he may maintain bis Maſter's Suit, (ch. 83. 
ſect. 24.) or juſtify fighting in his Defence, ch. 60. 
ſect. 24. See Palter and Petit Creaton. 


Sefllons. See Alchouſes, Biidges, B. and 
Þighwaps, G, . FT 


Sheep. 
Where it is Felony to kill them, ch. 46. 
The Offence of tranſporting Sheep alive, ch. 52. 


Shepherd. | 
Where guilty of Larceny, ch. 33. ſect. 6. 
„ Sheriff. | 
Puniſhable for perſuading a Jury t „ 
ch. 66. ſect. 2. See Riots, E, I. 'Polle Comi⸗ 


Common Law, of Goods 


+ % 


—— —— 8 


Its Juriſdiction is ſaved by the Statute againſt Ti 


o underprize Goods, 


tatus, Extoztion, Under-Sheriff, and ch. 28. 


2 Shipping. 
Providing Proviſion and Carriages for it, ch. 47. ſect. 


„.cn. 30. e. ->if fs. 
Shop. 


- 


What is ſuch a Shop wherein Burglary may be com- 
mitted, ch, 38. ſect. 16. See Burglary. 


Shroud. 
Larceny to ſteal it from a Corps, ch. 33. ſect. 29. 


Sickneſs. See Church, B. 
Sign, ch. 73. ſect. 2: ch. 78. ſect. a. 
Sign Manual. 


Treaſon to counterfeit it, ch. 17. ſect. 53. 


Silver. See Coln and Counterfeiting. 
Slander. See Contempts. 
Sodomp, ch. 4. 6 
3 ws. 
Where High Treaſon to liſt Soldiers, ch. 17. ſet. 86. 
Soldiers and Mariners, where guilty of Felony, ch. 48. 
How far all Perſons are bound to ſerve the King in his 


Wars, ch, 22, ſect, 2. 


Son. 


Cannot excuſe a Crime from the Coercion of the Fa- 
ther, ch. 1. ſect. 14. 4 


ſect. 10, 17, 20. 


| How they may proceed againſt Hereſy, ch. 


4 


May maintain the Father in an Action, ch. 83. ſect. 


20. See Petit Treaſon, | 


* 


Son Aſſault-Demeſne. See Aﬀeays, E. ge. 


| ſault, Contempt. 


Sozcerp, ch. 3. ſcct. 1, 2, 3. 


South Sea Bonds. See Counterkeiting. 


Special Pleading. 
icide may be pleaded ſpecia] 
ch. 28. ſect. 3. | FRM 
1not be ſo pleade 
ch. 29. the laſt Section. Tos, MD 
A Pariſh cannot charge a particular Perſon with the 
Repairs of Highways, without Pleading it ſpecially 
ch.-.55. Ret 0. ng 9 


6. Whether a Juſtification of Conſpiracy for a probable 


Cauſe, muſt neceſſarily be pleaded ſpecially, 
ſect. 7. See Pleading and Statut“. 


Spectal as 3 Highways, G, H. 
TIN pices. | | 
Not within the Statute of Foreſtalling, ch. 80. fect. 35. 


Spiritual Court. 


ch. 72. 


pplin 
(ch. 78. ſect, 23.) and by that againſt De (ch. 


69. ſect. 15.) and by that againſt depraving the Com- 
mon Prayer, and therefore it may deprive an Offen- 
der for the firſt Offence, (ch. 7. ſect. 4.) and the 
_— a Seal to falſe Will by its Officers is ex- 
cepted out of the Statute of Forgery, ch. 70. ſect. 16. 
Its Offices are within the Statute againſt Buying of 
Offices, ch. 67. ſect, 4. : 
Suits in it for Temporal Matters, in Danger of the Sta- 
tutes of Præmunire, ch. 19. ſect. 18, 19. 
Appeal, not Prohibition, the proper Remedy where it 
proceeds wholly on Canon Law, and derogates not 
from the Common, ch. 2. ſect. 9. ch. 10. ſect. 3. 
2: fect. 2, 
. | 
Whether Suits in it be within the Statutes of Mainte- 
- nance, ch. 83. ſect, 46. See Statute, _ 
Stabbing. See Manſlaughter, 
Stamps. See Counterkeiting. 


Not neceſſary to lay an Offence within the Statute of 
Stabbing, contra formam Statuti, ch. 30. ſect. . 

Where thoſe Words may be rejected as Surplus, ch. 
30. ſect. 9. | „ 

They will not aid a vicious Indictment, ch. 30. fect. 
10. : | 

In doubtful Caſes, Statutes are to be expounded by the 
Common Law, ch. 17. ſect. 39. 

An affirmative Statute, ſaving the Juriſdiction of Spi- 
ritual Courts, leaves them entirely to their own Me- 
thods, ch. 7. ſect. 4. 5 

Neither ſhall ſuch a Statute abrogate any Part of a 
former with which it is conſiſtent, ch. 10. ſect. 

_ 35» 37* 

Where the 
ſect. 57. 

Statute where conſtrued by Equity, ch. 64. ſect. 15, 17. 

Judges, ex Officts, to take Notice of a publick Statute, 
ch. 86. ſect. 8. — 

A Statute beginning with Inferiors not to be extended 
to Superiors, ch. 45. ſect. 4. 

The Expreſſion of what would have been implied ope- 
rates nothing, ch. 10. ſect. 8, 33. 1 


Meaning controls the Words, ch. 64. 


A Statute taking away Clergy from an Offence, alters 
not the Nature of it, ch. 30. ſect. . ch. 35. ſect. 4. 
See Piracy, Penal Statutes, Indicments, Fe⸗ 


| lony by Scatute, and Pyzeamble, 
Statutes for Preſervation of the publick Peace, to be 


conſtrued liberally, ch. 65. ſect, 16. 
See Atteſſaries, Uoid and Uoidable, and Neceſſty. 


Statute Merchant and Staple. See Foꝛgery 
Stealing. See Larceny, 

Stroke. See ch. 30. ſect. 6. 

Where it is material who gave the firſt Stroke, ch. 29. 

- ſect. 17. ch. 30. ſect. 3 ch. 31. ſect; 21. | 

No Murder, unleſs the Party die within the Year and 
Day after the Stroke, ch. 31. ſect. 9. ch. 26. ſect. 7. 

For the Penalty of ſtriking in a Church or Court, 

See Aﬀrays, E. and Cont:mpts, B. 


Suboznation. See Perjury, = 
Suffragan. 


Where in Danger of a Præmunire, ch. 19. ſect. 21. 


Sugar. 
of Foreſtalling, ch. 80. ſect. 34. 


> 


Not within the Statute 


Sunday. | 


Unlawful to make an Arreſt on a Sunday, ch. 31. 


ſect. 58. 
The Offence of prophaning it, ch. 6. ſect. 1, 2, 3. 
See Church, A, B. 


Slpertſedeas. 


ſeded, ch. 60. ſect. 14. 
How a Reſtitution on an Indictment of forcible Entry 
may be ſuperſeded, ch, 64. ſect. 61, 62. 


Supplicavft, ch. 60. ſe&. 10, 15. 
Supꝛemacy. See Daths, Lawyer, Pie. 
* Muntte, Ereaſon, Pope. 4 
Surety. See Behaviour, and Peace. 
5 Slltgeon. See Phyſick. 
Survepozs. See Highways. 
Sulpicton, See Behaviour. 


Where Felony to ſteal them, ch. 33. ſect. 27. 


How puniſhed, ch. 6. ſect. 4. 


N from ſect. 1 to ſect. 19. ch. 34. from ſect, 3. 
to ſect. . 

What ſhall amount to a Taking in Larceny, ch. 33. 
. ſect. 2, 3, &c. | | 
What in Robbery, ch. 34. ſect. 4. 


| Tail. 
Lands in Tail, not forfeited by the general Words of a 
| Statute, ch. 19. ſect. 48. 
How far the Lands of an Heir in Tail may be ſeiſed 
for the Anceſtor's Recuſancy, ch. 10. ſect. 55, 56. 


2» 


Taking. 


Inder to the 


How a Warrant for Surety of the Peace may be ſuper- | 


Eceſſary both in Larceny and Robbery, ch. 33. 


Firſt Book. 


Tavern. 1 bat anting 

The Keeper of one not to ſuffer Tippling, under Pain 
of 105. ch. 78. ſect. 17. | 

None to tipple in one under Pain of 3s. and 4 d. ch. 

ſect. 21. | | 

King's Licenſing of Taverns, not within the 
Monopolies, ch, 79. ſect. 22. 


Tax. See Aﬀeſiment, and Bytdges, C. 
_ Tenant. 


How far he may maintain his Lord, & 
. (EC, 41, 22: | 


Tenement. A 
The word Tenement too uncertain in an Indictment of 
forcible entry, ch. 64. ſect. 37. 


Tenure. 
How far one may be bound by it to repair a Bridge, . 
(ch. 77. ſect. 2.) or other Highway, (ch. 76. ſect. 
8.) and in what Manner he ought to be indicted, ch. 
76. ſect. 90. | | | 


a 3: 
78. 
K Gat 
Statute of 


{ 


vice ver ſu, ch, 


3 


Terroz. 

What Circumſtances of Terror will make an Entry or 
Detainer forcible, ch. 64. ſect. 27, 30. 

Every Aﬀray, (ch. 63. ſect. 1.) criminal wearing of 
Armour, (ch. 63. ſect. 9.) and Riot, (ch. 65. ſect. 
4, 5-) muſt be to the Terror of the People. See 
Kobbery and Words, 


f Teſt. 
Who are obliged to take it, ch. 8. ſect. 1, 2, 4. See 
Tranlubſlantiation. | 


Thektbote, ch. 59. ſect. 5, 6, 7. 
Chief. See Larceny. 
Thꝛeats. See Wozds. 
Tilting. 
Where killing another in Tilting is felonious, ch. 29. 
ſect. 8, 9. See ch. 22. fect. 4. 


Time. See Computation, Stroke, Night, 
and ch. 65. ſect. 31. 


How it muſt be aſcertained in an Indictment, ch. 64. 


lect. 42. 
Tithes. 


Within the Statutes of forcible Entries, c 


__ Title. 
Contempts of the King's Title, how puniſhable. See 
Contempts, E. „ 
Penalty of affirming that any Perſon hath a Title to 
- the Crown, but by the Act of Settlement, ch. 19. 
fect. £4. * | 
The buying a pretended Title, an Offence at Common 
Law, ch. 86. ſect. 1. 
Feoffments and Gifts for Maintenance prohibited by 
1 R. 2. 9. ch. 86. ſect. 2. | 
Yet they are effectual between the Parties, ch. 86. ſect. 3. 
The Value of Hereditaments forfeited for contracting 
for them without a Year's prior Poſſeſſion in the 
Seller, unleſs the Buyer be himſelf in Poſſeſſion, ch. 
86. ſect. 4, 5, 6. 
Not material, whether any Suit be depending concern- 
ing the Lands, or not, ch. 86. ſect. 7. 
No Need to recite the Statute, yet a Miſrecital is fa- 
tal, ch. 86. ſect, 8. 1 
4 M How 


ö 


h. 64. ſect. 31. 


| 


A ale of an unconteſted Poſſeſſion is ſafe, (ch. 86. 


Obtaining Goods by Means of falſe Tokens, how pu- 


Whoever has Power to try the principal Matter, may 


Tudex to the 


How far neceſfary to ſhew that the Buyer knew that the 


Seller had not been in Poſſeſſion for a Year, ch. 86. 


fect; 95 «- | 
It muſt be ayerred, That the Right was but pretended, 
ch. 86. ſect. 10. 
You muſt ſhew the Value of the Land at the Time of 
the Bargain, ch. 86. ſect. 11. 
How far a Leaſe for Years is within the Statute, ch. 
86. ſect. 12, 13, 14, 16. 


ſect. 15.) Yet perhaps the Sale of an abſolute Pro- 
perty joined with a lawful Poſſeſſion, if the Title 
be diſputed, may come within the Statute, ch. 86. 


ſect, 16. | 
An Explanation of the Clauſe, allowing thoſe in Poſ- 


ſeſſion to buy a pretended Title, ch. 86. fect. 17. 
| Token. 
niſhed, ch. 71, ſect, 4, 5; 6. 


Toleration. See Proteſtant Diflenters. 


Tranſpoztation. See Expoztation, Butter, 
Coln, Cozn, Sheep. 


Tranſubffantiation. 


All Patrons and Schoolmaſters, and tolerated Diſſenters, 


to make a Declaration againſt it, ch. 9. ſect. 4. ch. 
15. ſect. 7. ch. 16. See Teſt and Declaration 
againſt Popcry, 
Traveller. 
The Offence of an Innkeeper in refuſing to receive a 
Traveller, ch. 78. ſect. 2. See Alehoules. 


Traverſe. c 
Where it may be taken upon a Traverſe, ch. 77. ſect. 5. 
Preſentments in a Leet, how traverſable, ch. 76. ſect. 
2, 84. _ 
A Juſtices Record of a Riot, where not traverſable, 
ch. 65. ſect. 17, 25, 26. | 
A Record of a Fotcible Entry not traverſable, eh. 64. 


ſect. 8. 


alſo try a Traverſe of any incidental Matter, neceſ- 
ſary for the Determination of it, ch. 64. ſ-ct. 8, 56, 
x8, 60, 63. ch. 65. ſeet. 34. : = 
How an Indictment of forcible Entry is to be traverſed, 
and what is to be done on ſuch Traverſe, ch. 64. ſect, 
58, 60, 566 N : gs 
Inqueſt of Self-Murder, where traverſable, ch. 27. ſect. 
11, 12. See Preſentment, 


Treaſon. 
A 


The ancient Diverſity of Opinions concerning High 
Treaſon, (ch. x7. ſect. 1.) ſettled by 25 E. 3. ch. 17. 


ſect: 2. | 
The Clauſe concerning Treaſon, im- 


The King. mediately concerning the King, his 


Wife, or Children, ch. 17. ſect. 3. 64. ſect. 25. | 


What Subjects may be guilty of it, ch. 17. fect. 4, 7. 
What Aliens, ch. 17. ſect. 5, 6. 


Compaſſing his Death, the Point of the Treaſon, ch. | 


17. ſect. 8. | 
How manifeſted, ch. 17. ſect. 9, 10. | 
The King in Poſſeffion, the King within this Act, ch. 

17. ſect. 11. | Res 
The Opinions touching this in the Reigns of £dw, 4. | 

and Hen. 6. ch. 17. ſect, 12, 13, 


mt. 


| What Facts amount to an Overt Act of Compaſling 


| Sce Petit Treaſon, Pope, Coin, Chtnterfeicing, 


| Boughs of Trees hanging over Highways, by whom to 


| Ee. | 
Treſpaſſers on the Borders were guilty of Felony, 


Firſt Book. 


All Subjects indemnified for defending ſuch a one by 

Statute, ch. 17, fect. 14. 

llegiance due to him; and every other to be reſiſted, 

ch. 17. ſect. 15, 16. . 

pinions touching this Matter at the Reſtoration, ch. 

17. ſect. 17, 18. 

Heir of the laſt King within the Act, before Corona« 
tion, ch. 17. ſect. 19. 

So Queen Regnant, but not her Husband, ch. 17. fect, 
20. 

Papiſt, or married to one, excluded from the Crown, 
Ch. 17. et. 21. 5 

The Extent of the Clauſe concerning the His Relations. 
King's Relations, ch. 17. ſect. 22. „ 

Treaſ Wi by e  £ 
reaſon in levyin ar, by reſiſting Levying 0 
his Forces, (ch. 75 ſect, 11 40 Ri 22 * 
ling to redreſs publick Grievances, ch. - 

+ T7. fect. 25, | 

What aſſiſting or joining in a Rebellion ſhall be Trea- 

ſon, ch. 17. ſect, 26. „ 

Conſpiracy to levy War, ch. 17. ſect. 27. 

Adherence to the King's Enemies, ch. 17. ſect. 28. 
Succouring a Rebel, Ibid. 


C 


Some Overt Act muſt be alledged in Overt Act. 
every Indictment of High Treaſon, 
ch. 17. ſect. 29. 


the King's Death, ch. 17. ſect. , 24, 30, 31. 
Whether Words written do ſo, ch. - | . wg 
Whether Words ſpoken, ch. 17. ſect. 33, 34, 35, 36, 

Sc. | 
IS = | | 
The Clauſe concerning the King's Officers of State, 

not to be extended by Equity beyond the very Words, 

ch. 17. ſect. 46, 47. 171 1 


Atteſſarp, Badman, Patliament; Papiſt 
H. Oaths, ä ; * ea 


Treaſtire-Trobe. 
No Felony to ſteal it before Seizure, ch. 33. ſect, 24. 


Trees. 
To be — from Highways, ch. 76. ſect. 26, 56, 
397 00. 


be lopped, ch. 76. ſect. 50, 52. 
Treſpaſs. 


ch. 56. ; | 

Juſtifiable to lay the Materials for reparing a Bridge, 
on the Land adjoining, ch. 77. ſect. 1. | 
Force implied in every Treſpals, ch. 38. ſect, 4. ch, 


What ſhall be ſuch an Alteration of Property as will 
bar an Action of Treſpaſs, ch. 33. ſect. 15. See 


Powdike, Peace, Affrays, Park and Marxen. 


- - Trial. 
Of Murder out of the Realm, (ch. 37. ſeot. xr.) at 
ron, (ch. 325 ſeet; ker in different Counties, w_ 
ct. 13. See Pliracp, Rech, Traverſe, 
and Uehiie, — 5 
Trinity. 


Haun #0 the Firſt Book. 


Txinlt 


Penalty of denying it; ch. 2. t. 11. 
Deniers of it not within the Toleration Ad, ch. 16. 


ſect. „ 
Ctutt. | 
Truſt-Eſtate, how far liable to be ſeized for Recuſan- 
* „ch. 1 10. ſect. 15; 18. + þ 
Lands ſettled in Truſt for the Repairs of Highways, 
how to be employed, ch. 76. ſect. 25. 
Penalty of the Tfuſtee of an Avoidance of 4 Popiſh 
Recuſant preſenting, to the Church without giving 


Notice to the Univerſity, eh. 12. ſect. 
Diſability of the Truſtee of a Pap iſt to make füch Pre- 
"INTE: ch. 15. ſect. 6. See Palnt: — E. 


| Truth, 
No Excuſe of a Libel, ch. 73. ſect. 6. 
Nor of Perjury, ch. 69. ſect, 6. 


Turkies. 
Felony to ſteal them, ch. 33. fect. 28. 


— . — 


Aalue 
HAT req uired in Grand Larceny, ch. 33. ſect. 
31, 325 3 See Fobberv. 


W 
denne. 


In Uſury, ch. 82. ſect. 25, 26. 
The Offence of not coming to Church needs not be laid 


in any certain Place, ch. 10. ſect. 5. See Place, 


Uerdig. 


Where impoſſible Matter found i in a Verdict ſhall be 


rejected, ch. 30. feet. 9. 
QActatton. See Off e nice 
Ciffital. 


What within the Statute of F oreſtalling, ch. 30. ſect. 
16, 17. | 

T Kalan by Force to lower its Price, ch. 17%. ſect. 2 5. 
See Fozeſtalling, In — Expoztation, Im⸗ 
poptation, and Gicuall 


Ultualler. 
May ſell Butter and Cheeſe by Retail, ch. 80. ſect. 11. 
Muſt ſell his Victual at a reaſanible Price, ch. 80. ſect. 6. 
Not to ſet the Aſſtze of Victuals, ch. 78. * 65 7. 


See Alehonſes, Annholder, and Ci 
Ui & gemis. 


Not neceſſary in an Indictment of forcible Entry, (ch. 
64. ſect. 44) not for ſtopping a Highway in one's 
own Ground, (ch. 76. ſect. 92.) not in a Scire Fa- 
cias on a Recognizance for . the Peace, ch. 


60. ſect. 19. Airw. 


Fe or 3 on View. 


E, and T:tavevie. 
For Contempes i in View of a Court. 


Uilletn. 


No Felony t6'fteat one, ch; 39: feet. 22. 


nn eh; 72. fect. TE 
otence.. 
What requite in Robbery, 4 35. ber. 9. 


2 


Whether the Words of a 


See 2 Riots, | 
See Contcinpts. | 


6 


F 


1 


What in Riots, ch. 68. ſect. 4. 
What Violence will make an Entry forcible; ch. 64. 


ſect, 26, See Robbcrp, 
QAnder-Sheriff. 


Where he may execute a Writ, ch. 63. ſect, 7, 


Univerſities. 
_ preſent to the Churches belonging to Papiſts, ch, 
from ſect. 5 to ſect. 13. ch. 12. ſect. 7. 
The Juriſdiction in reſpect of Alehouſes ſaved, ch. 
78. ſect. 19, 24. 
Preachers licenſed by them not to be difturbed, ch. 6 3. 


ſect. 29. 
Uoid and Uofdable. 


tatute making an Office 
void may not in ſome Caſes be conſtrued to make it 
only voidable as to Strangers, ch. 8. ſect. 3. 


Alſury. 


| What it is in a ſtrict Senſe; ch. 82. ſect, 1. 


What in a larger Senſe, ch. 82. ſect. 2. 


| Double the Sum on Non-payment at a certain Day, 


not uſurious, ch. 82. ſect. 3. 

The ancient Opinion, Puniſhment and Forſciturts of 
Uſury, ch. 82. ſect. 4, 5. 

No Action lay anciently on a 'Promiſe to pay Uſe, 
ch. 82. ſect. 6. 


| Otherwiſe at this Day, it being not unlawful in it ſelf, 


ch. $2. ſect. 7. 

By Statute, none ſhall take above the Rate of 5 J. per 
Cent, All Bonds, &c. for more ſhall be void, and 

the Taker forfeit treble the Value of the Loan ch. 
82. ſect. 8. 

Every Serivener, Sc. taking above the Rate of 55. 
for procuring of 100 l. or more than 1 5. for making 
the Bond, c. forfeit 20 J. ch. 82. ſect. 9. 

A Contract before the Statute, not within it, ch, * 
ſect. 10. | 

A lawful Bond mall not be avoided by Corruption be- 
tween others, ch. 82. ſect. 11. 


Nor by ſubſequent Corruption, ch. 82. ſect. 12. 


Computation ſhall be by Kalendar Months, ch. 82. ſect. 1 3. 
Voluntary Payment before the Day without Orgs, 
no Forfeiture, ch. 82. ſect. 14. 


| Annuity for Life, not within the Statute, ch. 82. ſect. I 5. 


No Contract uſurious when the Lender hazards all, ch. 
82. ſect. 16. 

An Aſſurance on a lawful Agreement fhall not be as 

| voided by a Blunder of the Scrivener, ch. 82. ſect; 17. 

No Agreement ſhall be conſtrued corrupt on Account 
of any bare Expectations, ch. 8 2. fect. 18. 

The Reſervation of more than lawful Uſe on Non- 
payment of the Principal at the End of the Year, 
not uſurious if there were not Contrivance to evade 
the Act, ch. 82. ſect. 19. 

A Fine or Judgment in Purſuance of an uſurious Con- 
© tract; voidable, ch. 82. fect. 20. 

The Statute ſhall not be evaded by the Contrivance of 
different Conveyances, ch. 82. ſect. 21. 

Nor by that of making Part of the Ufe ok in the 

Name of Rent, ch. 82. ſect. 22. 

Nor by that of reſerving lawful Intereſt on a ſecond 
Bond, according to the Penalty of a forfeited one, 
ch. 85, fett. 23. 

The Mannet of Pleading an uſurious Contract, ch 
82. ſect. 24. 

Of hying an Information on the Statute, eh. 82. fecf, 

Where the Trial ſhall be, ch. 82. feet. 26. 


Where 


| 


2 1 —ü] — 
4 


Inder to the 


Where the Party may be an Evidence, ch. 82. ſect. 27. 
What Evidence is ſufficient, ch. $2. ſect. 28. | 


— 
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Waggons. See Cartiages and — 
Maggoner. 


| N O T to travel on a Sunday, ck. 6. ſect. 3 


Malk. 
No Felony to ſteal it before Seizure, ch. 33. ſect, 24. 


Wafver. - 
The King, by ſeizing a Recuſant's Lands, waives the 


Power of ſeizing his Pepe bb &c. ch. 10. ſect, Th 
Sec Pardon, 
4 ales. 
Where a Murder in it ſhall * ied, ch. oY fect, 14 


Walls. 


Denar in Breaking the Walls of a Town, ch. EY 


| fect. I, 17. 
Rewking the Walls, of a Church, a ge Offence, 


7s. NES.” | l 
Mar. See Treaſon, B. and Soldiers. 


Warrant. 
Muſt be under Seal, ch. 60. ſect. 9. 


How a Warrant for Surety of the Peace is to be exe- 


cuted, ch. 60. ſect. 11, 12, 13. 
Where neceſſary i in an Arreſt, ch. 28. ſect. 11, 12, 19. 


ch. 60. ſect. 9. ch. 63. ſect. 17, 18. 


Not Murder to kill an Officer wanting a legal War- 
rant, or * executing it, ch. 31. ſect. 57, 58. 


- Warranty. 


One b bound to warrant Lands may maintain the Tann, 
ch. 83. ſect. 16. | . 


Warren. 


Where the Killing of Treſpaſlers 1 in it my be juſtified, 


ch. 28. ſect. 15. 


Catch. 
No Obligation on a Pariſh to wp Watch i in 2 new 


Bats ch. 76. oor IJ 


The Change of a Water-courſe changes a Highway 
through the W 1 5 ch. 76. ſect. 4. See Byidges 


and Highwaps, H. 
Uatermen. 


How far allowed to work on Sunday, ch. ba fect. | 3 Te 4 
21585 | - Not F elony to ſteal it before Seizure, ch. 33 ect 24. 


Way. 
The different kinds of Ways, ch. 75 in the Preamble F 


and ſect. 1. 


Taeapon. . 


Penalty of ftciking with or drawing. 2 Weapon in a 
Church or Court. See Affraps, E. Contempts, 


and Armour. 


What ſhall be called a Weapon drawn, ch. 30. ſect, 8. 
Lawful to make uſe of neceſſary . to eures a 
Riot, ch. 65. ſect. 21. 


4— — 


Firſt Book. 


Not material in Robbery whether any "ANDRE were 
drawn, ch. 24. 225 9. 


. © Weaver. 
Where FOE of Larceny ch. 33. ſect. 5. wy. 


Weſtmintfer See Papi B. 


center bal. See Contempts and Lye. 
Window. 


Not lawful to open to arreſt one, ch. 31. ſect. 58. 
See ch. 38. ſect, 4 and ch, 04. ſect. 26. 


Wine. See Taverns Uitual and Fore: 
ſtalling. | 


Mitch and Witchcraft, ch. 3. 
' Witneſs. 


| How far liable to a Proſecution for Conſpiracy or View 
Jury. See Conſpiracy and Pcrjury, 

Where a Party to an uſurious Contract may be a Wit. 
neſs againſt the Uſurer, ch. 82. ſect. 27. 

The Offence of diſſuading a Witneſs from giving Evi- 
dence, ch. 21. ſect. 15. 

Whether Popiſh Recuſants convict may be Witneſſes, 

ch. 12, ſect. 6. See Perjury, | ” 


—_—. 
The Offence of exporting it, ch. 52. | 
| ” 
| — Wozws. 
| Amount not to an Aﬀray or Aſſault, ch. 62. ſect. r, 


ch. 63. ſect. 2. 

| Yet hot or threatning Words may ka a good Cauſe 
to bind to the Peace, (ch. 60. ſect. 1, 7.) or to im- 
priſon the Party till his Heat ſhall. be ous ch. 63. 
fact. 1.4::--.: 

Alſo they may make an Entry forcible, (ch. 64. 
0 27, 28, 30.) or an Aſſembly ridtour; ch. 65. 
ect, 5. 

What Words will forfeit a Recognizanes for the 
Peace, (ch. 60. ſect, 21, 22.) or Good Behaviour, 
ch, 01; et. 2. -- :: 

Whether any Words. amount to an Overt-Act of yp 
Treaſon, See. Treaſon, C. . 


Not neceſſary to have Words written at length, to 


make a Libel, ch, 73. ſect. 5. See Contempts. 
Wound. 


Where the wounding another may "E juſtified or ex- 
cuſed, ch. 60. ſect. 23, 26, 27, ch, 63. ſect. 12. 
ch. 65. __ 21. See Bail. 5 


Wreck. 


Writing, See Treaſon, © 


1 Writings. | 


No Feloay to ſteal them, ch. 33. ſeet. 22. 
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ear and Day, See Stroke. 
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